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PREFACE  TO  THE  FIRST  EDITION. 


The  last  twenty  years  have  seen  what  aknost  amounts 
to  a  revolution  in  the  shipping  trade  of  Great  Britain. 
Steamers  have  supplanted  sailing  vessels,  and  the  electric 
telegraph  has  placed  the  centres  of  commerce  throughout 
the  world  in  immediate  communication  with  each  other. 
At  the  beginning  of  this  century,  sailing-ships  made  their 
one  or  two  voyages  a  year,  in  a  not  too  hurried  manner, 
and  the  time  of  those  voyages  varied  enormously  as  winds 
and  waves  might  ordain.  The  master,  absent  from  his 
owners  for  long  periods,  and  without  any  power  of  speedy 
communication  with  them,  had  in  all  foreign  ports  great 
powers  and  great  responsibilities  in  the  employment  of 
the  ship.  Shipowners  carried  goods  under  the  terms  of  a 
short  and  simple  bill  of  lading. 

The  introduction  of  steam  and  the  telegraph  have 
changed  all  this.  Ocean  cables  enable  the  shipowner  to 
direct  the  employment  and  transact  the  business  of  his 
ship  abroad  while  sitting  in  his  office  in  London,  and  the 
master  has  become  little  more  than  the  chief  navigator 
of  the  vessel.  The  mighty  power  of  steam  enables  regular 
voyages  to  be  calculated  on,  while  the  large  amount  of 
capital  invested  in  a  steamer  and  the  keen  competition 
it  meets  compel  the  shipowner  to  take  advantage  of 
every  hour  and  minute  that  can  be  saved  in  its  employ. 
Shipowners  also  have  gradually  protected  themselves 
by  exceptions  in  their  bill  of  lading  against  every  risk 
of  liability  for  damage  to  the  goods  they  carry,  until  the 
bill  of  ladmg  contains  fifty  or  sixty  lines  of  closely  printed 
conditions  and  exceptions,  and  there  appears  to  be  no 
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duty  imposed  on  the  fortunate  shipowner  but  that  of 
receiving  the  freight. 

This  great  commercial  change  seems  to  justify  new 
works  on  commercial  law,  as  compared  with  new  editions 
of  the  old  works  whose  value  no  one  will  question,  but 
which  were  compiled  under  a  different  state  of  business 
relations.  Re-editing,  to  satisfactorily  adapt  such  works 
to  modern  commerce,  must  almost  be  re-writing.  Cases 
such  as  Sewell  v.  Burdick,  or  Jackson  v.  The  Union  Marine 
Insurance  Co.,  cannot,  without  a  great  want  of  proportion, 
be  relegated  to  footnotes,  and  commercial  practice  has 
rendered  obsolete  much  of  the  old  learning.  It  is  of  very 
little  use  to  set  out  the  "  ordinary  authority  of  a  master  " 
as  founded  on  cases  before  1860,  when  in  1886  the  master's 
functions  in  port  have  been  reduced  almost  to  the 
vanishing  point. 

In  the  foUowmg  pages  I  have  therefore  endeavoured 
to  combine  the  statement  of  the  law  with  an  account 
of  the  commercial  practice  of  to-day,  and  I  have  not 
scrupled  to  omit  old  authorities  which  have  become  by 
change  of  time  obsolete  :  while  I  have  set  out  what  the 
law  is  in  the  absence  of  express  agreement,  I  have  also 
added  to  it  the  clauses  in  an  ordinary  bill  of  lading  of  the 
present  day  which  supersede  or  modify  it. 


T.   E.   S. 

Essex  Coukt,  Temple, 
October  25,  1886. 


PEEFACE  TO  THE  EIGHTH  EDITION. 


The  great  majority  of  the  problems  discussed  in  the 
Courts  since  the  last  edition  of  this  work,  and  referred  to 
in  this  edition,  have  arisen  directly  or  indirectly  out  of 
the  War.  The  text  has  been  revised  throughout  so  as  to 
deal  with  these  new  problems,  and  also  in  certain  parts 
as  to  older  questions.  The  most  material  alterations  or 
revisions  will  be  found  under  Articles  4,  30,  99,  and  159. 
The  Table  of  Cases  includes  about  120  cases  not  cited  in 
the  last  edition,  but  not  all  of  these  are  new  ones. 

We  have  added  in  various  places  certain  antiquarian 
notes  which  seemed  to  be  of  interest. 

The  revision  of  the  text  of  this  edition  was  completed 
at  Easter  of  this  year.  On  the  back  of  this  page  will  be 
found  a  note  of  certain  cases  reported  since  that  time,  a 
reference  to  which  may  perhaps  be  usefully  inserted  on 
the  pages  indicated. 

T.   E.   S. 
F.   D.   M. 

June  13,   1917. 
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32  W.  R.  276  ;  5  Asp.  Mar.  C.  147,  178)    .  .  .  .323 

Tigress,  The  (B.  &  L.  38  ;    32  L.  J.  Ad.  97  ;    8  L.  T.   117  ; 

11  W.  R.  538  ;  1  Asp.  Mar.  C,  0.  S.  323)  .      176,  178,  189, 

196,  286 


ALPHABETICAL  GUIDE  TO  CASES. 


In  the  illustrations  contained  in  the  following  pages  an  attempt  has 
been  made  to  lessen  the  labour  of  mastering  the  facts  by  using 
particular  letters  to  represent  particular  characters  in  the  case. 
Thus,  except  in  a  few  cases  where  they  obviously  stand  for  places, 
A  is  always  a  shipowner,  C  a  charterer,  G  a  consignee  ;  X  is  always 
the  port  of  loading  ;   Z  the  port  of  discharge. 

A  =  shipowner. 

B  =  shipowner's  agent. 

C  =  charterer. 

D  ~  charterer's  agent. 

E  =  captain. 

F  =  shipper. 

G  =  consignee. 

IT  ) 

J        =     indorsees  of  bill  of  lading. 

P       =     purchaser  of  goods  shipped. 

J  i    =     ships. 

V  =      unpaid  vendor  of  goods  shipped. 
W      =     agent  of  such  a  vendor. 

X       =     port  of  loading. 

Y  =     port  of  call,  or  of  refuge. 
Z       =     port  of  discharge. 
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THE 

CONTEACT   OF  AFFREIGHTMENT. 


SECTION  I. 

Nature  and  Construction  of  the  Contract. 

Article  1. — Nature  of  the  Contract. 

When  a  shipowner  or  person  having  for  the  time  the  right 
as  against  the  shipowner  to  make  such  an  agreement, 
agrees  to  carry  goods  by  water,  or  to  furnish  a  ship  for  the 
purpose  of  so  carrying  goods,  in  return  for  a  sum  of  money 
to  be  paid  to  him,  such  a  contract  is  called  a  contract  of 
affreightment,  and  the  sum  to  be  paid  is  called  freight. 

When  the  agreement  is  to  carry  a  complete  cargo  of 
goods,  or  to  furnish  a  ship  for  that  purpose,  the  contract  of 
affreightment  is  almost  always  contained  in  a  document 
called  a  charterparty  (a),  the  shipowner  letting  the  ship  for 
the  purpose  of  carrying,  or  undertaking  to  carry,  the 
charterer  hiring  the  ship  for  such  purpose,  or  undertaking 
to  provide  a  full  cargo. 

Such  document  is  usually  signed  before  any  steps  are 
taken  under  the  contract  it  contains. 

When  the  agreement  is  to  carry  goods  which  form  only 


(a)  As  to  stamps  on  charters,  see  54  &  55  Vict.  c.  39,  ss.  15,  49-51  ;  Appen- 
dix III.  Charters  made  entirely  abroad  can  be  stamped  within  two  months 
of  their  receipt  in  this  country.  The  Belfori  (1884),  9  P.  D.  215.  Bills  of 
lading  made  abroad  need  not  be  stamped  at  all.    See  post,  p.  407. 

Charterparty  :  in  mediaeval  Latin,  carta  partita,  an  instrument  written 
in  duplicate  on  a  single  sheet  and  then  divided  by  indented  edges,  so  that 
each  part  fitted  the  other,  whence  the  term  "  indenture  "  ;  only  now  used 
for  this  particular  kind  of  shipping  document ;  the  first  use  given  in  Murray 
is  in  1539. 

Formerly  a  charterparty  was  made  by  deed.  "  A  charterparty  is  usually 
under  seal."  (Chitty  on  Pleading,  1816,  Vol.  III.,  p.  93.)  Still  earher, 
"  Charterparties  ....  are  made  before  Notaries  or  Scrivenors,"  Malynes, 
Lex  Mercatoria  (1686),  p.  99. 


2  BILLS  OF   LADING 

part  of  the  intended  cargo  of  the  ship,  the  contract  of 
affreightment  as  to  each  parcel  of  goods  shipped  may  also 
be  expressed  in  a  charterparty,  but  is  more  usually  evi- 
denced in  a  document  called  a  hill  of  lading  (b),  which 
serves  also  as  a  receipt  by  the  shipowner,  acknowledgmg 
that  the  goods  have  been  delivered  to  him  for  a  certain 
purpose.  A  bill  of  lading  is  rarely  signed  until  some  steps 
have  been  taken  in  pursuance  of  the  contract  it  evidences. 

By  the  custom  of  merchants  indorsement  of  the  bill  of 
lading  may  pass  the  property  in  the  goods,  for  the  ship- 
ment of  which  it  is  a  receipt  ;  and  by  statute  such  an 
indorsement  will  also  confer  on  the  indorsee  the  same 
rights  and  liabilities  as  if  the  contract  evidenced  in  the 
bill  of  lading  were  originally  made  with  him  (c). 

The  charterer  with  whom  the  shipowner  enters  into  the 
contract  of  affreightment  may  intend  to  supply  the  cargo 
himself.  In  this  case,  when  the  cargo  is  shipped,  a  bill  of 
lading  will  almost  always  be  signed,  which  is  usually, 
while  in  the  hands  of  the  charterer,  merely  a  receipt  for  the 
goods,  but  which  may  be  evidence  of  a  contract  adding  to 
or  varying  the  contract  between  them  contained  in  the 
charterparty  (d). 

Or  the  charterer  may  intend  to  enter  into  sub-contracts 
of  carriage  with  other  shippers,  who  provide  all  or  part  of 
the  cargo.  In  this  case,  as  each  shipper  ships  his  goods,  a 
bill  of  lading  will  be  signed,  evidencing  a  contract  between 
the  shipper  on  the  one  hand,  and,  according  to  circum- 
stances, the  shipowner  or  charterer  on  the  other.  Such 
contract  will  be  independent  of  the  contract  contained 
in  the  charterparty,  except  in  so  far  as  it  expressly 
incorporates  it  (e). 

Note  1. — A  form  of  contract  came  into  use  some  years  ago  on 
the  Danube  called  a  Berth-note.    It  varies  in  form  very  much,  but 


(b)  Also  once  called  a  bill  of  loading  ;  the  first  use  given  in  Murray  is  in 
1599.  A  bill  of  lading,  like  a  charterparty,  used  to  be  by  "  Indenture." 
See  an  example  of  1538  ("  This  bylle  indented  and  made,  etc.")  in  Marsden, 
Select  Pleas  of  the  Admiralty  Court  (Selden  Society,  1892),  Vol.  I.,  p.  61. 

(c)  See  Section  V.,  post.  Articles  57,  58,  75. 

(d)  See  Article  18,  post ;  and  Rodocanachi  v.  Milburn  (1886),  18  Q.  B.  D.  67. 

(e)  See  Articles  18,  19,  post. 
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is  intended  by  the  brokers  who  invented  it  to  free  them  from 
liability  for  freight  and  demurrage,  while  giving  them  the  right 
to  engage  cargo  for  the  ship  at  a  profit.  A  singularly  involved 
specimen  of  this  document  came  before  the  Court  in  S.S.  Rother- 
field  V.  Tweedy  (/),  and  was  held  to  make  the  broker  a  charterer. 
Ships  in  the  Australian  trade  are  put  on  the  berth  by  loading 
brokers,  whose  rights  and  duties  are  not  very  clearly  defined  (^r). 

In  coal-ports  a  form  of  contract  called  a  Colliery  Guarantee  is 
now  in  constant  use.  The  charter  provides  that  the  ship  shall 
be  loaded  in  accordance  with  the  colliery  guarantee.  The  char- 
terer than  obtains  from  the  colliery  who  are  to  supply  the  cargo 
a  contract  to  load  the  ship  on  certain  terms  ;  this  guarantee  is 
sometimes  addressed  to  the  charterer,  sometimes  to  the  ship- 
owner {h).  These  transactions  are  usually  treated  by  the  Courts 
as  a  contract  between  shipowner  and  charterer  that  the  charterer 
shall  load  the  ship  in  accordance  with  the  terms  of  the  colliery 
guarantee  {i) ;  but  in  some  cases  the  documents  appear  to  amount 
to  an  acceptance  by  the  shipowner  of  the  liability  of  the  colliery 
in  substitution  for  that  of  the  charterer.  Questions  also  arise 
as  to  how  much  of  the  colliery  guarantee  is  incorporated  in  the 
charter.  In  Weir  v.  Pirie  (1st  case)  (k),  the  arbitration  clause 
in  the  guarantee  was  held  to  be  incorporated  in  the  charter  ; 
but  on  a  difierent  charter  in  Clink  v.  Hickie  Borman  {I),  the 
arbitration  clause  was  held  not  to  be  incorporated,  as  also  in 
cases  where  the  question  was  not  as  to  loading,  but  as  to  complete 
refusal  to  load  (m). 

Note  2.- — A  contract  may  be  of  such  a  nature  as  that  one  party 
may  be  entitled  to  perform  his  obligations  under  it  vicariously  («), 
or  it  may  be  of  such  a  nature  that  he  must  perform  them  per- 
sonally (o).  A  charterparty,  as  regards  the  shipowner's  obliga- 
tions, is  of  the  latter  class  (p). 


Article  2. — Nature  and  Effect  of  a  Charterparty. 
A  charter  may  operate  as  a  demise  or  lease  of  the  ship 
itself,  to  which  the  services  of  the  master  and  crew  may  or 

(/)  (1897),  2  Com.  Cases,  84. 

(g)  See  Nitrate  Producers  Co.  v.  Wills  (1905),  21  Times  L.  R.  699  (H.  L.). 

(A)  As  to  what  is  good  tender  of  a  colliery  guarantee,  see  Dohell  v.  Green 
(1900),  1  Q.  B.  526.  As  to  loading  on  terms  of  "  usual  colliery  guarantee  " 
at  Grimsby,  see  Shamrock  S.S.  Co.  v.  Storey  (1899),  5  Com.  Cases,  21. 

{i)  Monsen  v.  Macfarlane  (1895),  2  Q.  B.  562;  Thorman  v.  Dowgate 
S.S.  Co.  (1910),  IK.  B.  410. 

(k)  (1898),  3  Com.  Cases,  263. 

(I)  (1898),  3  Com.  Cases,  275. 

(m)  Weir  v.  Pirie  (2nd  case)  (1898),  3  Com.  Cases,  271. 

(n)  British  Wagon  Co.  v.  Lea  (1880),  5  Q.  B.  D.  149.  Such  a  contract  is 
sometimes  said  to  be  "  assignable,"  a  word  more  accurately  limited  to  the 
right  to  transfer  the  rights,  not  the  obligations,  of  a  contract. 

(o)  Kemp  V.  Baerselmann  (1906),  2  K.  B.  604. 

(p)  Dimech  v.  Corlclt  (1858),  12  Moo.  P.  C.  199  at  p.  223  ;  Fratelli  Sorren- 
tino  V.  Buerger  (1915),  3  K.  B.  307.     In  the  latter  case    the    shipowner 
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may  not  be  superadded.  The  charterer  here  becomes  for 
the  time  the  owner  of  the  vessel  ;  the  master  and  crew 
become  to  all  intents  his  servants,  and  through  them  the 
possession  of  the  ship  is  in  him  (q). 

Or  it  may  be  that  all  that  the  charterer  acquires  by  the 
charter  is  the  right  to  have  his  goods  conveyed  by  a  par- 
ticular vessel,  and,  as  subsidiary  thereto,  to  have  the  use  of 
the  vessel  and  the  services  of  the  o^vner's  master  and  crew. 
In  this  case,  notwithstanding  the  temporary  right  of  the 
charterer  to  have  his  goods  loaded  and  conveyed  in  the 
vessel,  the  ownership  and  also  the  possession  of  the  ship 
remain  in  the  original  owner,  through  the  master  and  crew, 
who  continue  to  be  his  servants. 

If  the  owner's  master,  by  agreement  of  the  owner  and 
charterer,  acquires  authority  to  sign  bills  of  ladmg  on 
behalf  of  the  latter,  he  nevertheless  remains  in  all  other 
respects  the  servant  of  the  owner,  and  such  agreement  may 
not  free  the  owner  from  liability  on  bills  of  lading  signed 
by  the  master  (r). 

Note. — ^The  modern  tendency  is  against  the  construction  of  a 
charter  as  a  demise  or  lease  (s).  The  cases  of  demise  are  old 
cases,  and  their  authority  has  been  somewhat  shaken  by  modern 


succeeded  because  upon  the  facts  it  was  found  that  he  was  ready  to  perform 
personally  and  not  vicariously. 

(q)  Sandeman  v.  Scurr  (1866),  L.  R.  2  Q.  B.  86,  96.  The  language  in  the 
text  is  that  of  Cockburn,  C.J.     Lord  Esher  in  Baumvoll  v.  Gilchrest  (1892), 

1  Q.  B.  at  p.  259,  prefers  to  put  it  thus  : — "  the  question  "  (whether  an  owner 
was  liable  for  acts  of  the  captain  of  his  ship)  "  depends,  where  other  things 
are  not  in  the  way,  upon  tliis  :  whether  the  owner  has  by  the  charter, 
where  there  is  a  charter,  parted  with  the  whole  possession  and  control  of 
the  ship,  and  to  this  extent,  that  he  has  given  to  the  charterer  a  power 
and  right  independent  of  him,  and  without  reference  to  him  to  do  what  he 
pleases  with  regard  to  the  captain,  the  crew,  and  the  management  and 
employment  of  the  ship.  That  has  been  called  a  letting  or  demise  of  the 
ship.  The  right  expression  is  that  it  is  a  parting  with  the  whole  possession 
and  control  of  the  ship."  Cf.  per  Lopes,  L.J.,  at  p.  26L  This  view  is 
approved  by  the  House  of  Lords  in  the  same  case  ;  (1893),  A.  C.  8.  Cf.  also 
Wehner  v.  Dene  S.S.  Co.  (1905),  2  K.  B.  92. 

(r)  Sandeman  v.  Scurr  (1866),  L.  R.  2  Q.  B.  86,  96  ;  Baumvoll  v.  Gilchrest 
it  Co.  (1893),  A.  C.  8  ;    Manchester  Trust  v.  Furness,  Withy  <L-  Co.  (1895), 

2  Q.  B.  539  (C.A.) ;   and  see  Article  18. 

(s)  "  It  is  very  rarely  that  a  charterparty  does  contain  a  demise  of  a 
ship."  Vaughan  Williams,  L.J.,  Heme  Bay  Co.  v.  Hutton  (1903),  2  K.  B. 
at  p.  689.  The  influence  of  the  older  system  of  demise  siurvives  in  phrases 
still  used,  e.g.,  in  the  provision  as  to  "  redelivery  "  in  a  time  charterparty, 
under  which  the  ship  in  fact  is  at  all  times  in  the  possession  of  the  ship- 
owner. 
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decisions.  But  each  case  must  turn  on  the  particular  terms  of 
the  charter.  The  chief  results  of  the  construction  of  a  charter 
as  a  demise  would  be  :  (1)  that  the  owner,  being  out  of  posses- 
sion, would  have  no  lien  at  common  law  for  the  freight  due  under 
the  charter ;  (2)  he  would  not  be  liable  to  shippers,  even  if  they 
did  not  know  of  the  charter,  or  to  the  charterer,  for  acts  of  th 
master  and  crew  (t)  ;  (3)  the  master  would  be  the  agent  of  th 
charterer,  so  that  delivery  to  him  of  goods  bought  by  the  char 
terer  would,  unless  the  bill  of  lading  was  made  deliverable  to 
shipper  or  order,  divest  the  unpaid  vendor's  right  of  stoppage  in 
transitu.  Under  a  charter  not  a  demise,  the  master  would  be  a 
mere  carrier,  and  not  the  charterer's  agent,  and  the  right  of 
stoppage  would  remain  {u).  (4)  If  a  chartered  ship  earned 
salvage,  the  salvage  reward  would  go  to  the  charterer  if  the 
charter  were  a  demise  ;  to  the  owner  if  the  charter  were  not 
a  demise  (x).  (5)  Where  statutory  duties  are  imposed  on  the 
"  owner  "  of  a  ship,  such  as  the  duty  of  paying  for  the  burial 
of  cattle  washed  ashore  from  a  ship  or  wreck,  in  the  absence  of 
express  provisions  in  the  charter,  the  charterer  would  be  liable 
if  the  charter  were  a  demise,  the  owner  if  it  were  not  (y).  Lord 
Esher's  judgment  in  Baumvoll  v .  Gilchrest  &  Co.  {z)  suggests  that 
the  true  distinction  between  the  two  classes  of  charter  is  whether 
the  owner  has  for  the  time  parted  with  "  the  whole  possession 
and  control  of  the  ship." 

I.  Cases  in  which  a  charter  has  been  held  not  to  be  a 
demise. 

Case  \. — A.  chartered  a  ship  to  C,  to  sail  to  X.,  and  load,  from 
C.'s  agent  there,  cargo  to  be  stowed  at  merchant's  risk  and  expense. 
The  captain  to  sign  bills  of  lading  if  required  at  any  rate  of  freight 
without  prejudice  to  the  charter. 

At  X.  goods  were  shipped  by  shippers  who  knew  nothing  of  the 
charter  under  a  bill  of  lading  signed  by  the  master. 

Held,  that  A.  had  not  parted  with  the  possession  of  the  ship  ; 
that  the  master  was  still  A.'s  servant,  and  that  his  signature  to  a 
bill  of  lading  bound  A.  That  the  stowage  of  goods  was  by  a  steve- 
dore appointed  by  the  charterers,  though  ultimately  paid  by  the 
owners,  made  no  difference  {a). 


(t)  Cf.  Baumvoll  v.  Gilchrest  <t-  Co.  (1893),  A.  0.  8. 

(m)  Berndtson  v.  Strang  (1868),  L.  R.  3  Ch.  588  ;  Ex  parte  Rosevear  China 
Clay  Co.  (1879),  L.  R.  11  Ch.  D.  560.     Vide  post.  Articles  68,  69. 

(x)   Vide  post.  Article  121. 

(y)  Cf.  The  Steam  Hopper  No.  66  (1908),  A.  C.  126;  Ihinity  House  v. 
Ckirh  ( 1 815),  4  M.  &  S.  288  ;  post,  p.  7.  On  the  liability  of  a  ship  in  rem  for  a 
collision,  when  the  charter  amounts  to  a  demise,  see  The  Tasmania  (1888), 
13  P.  D.  110  :  and  Article  122.  past.  On  the  personal  liability  of  the  owner 
of  a  ship  proceeded  against  in  rem,  see  The  Dictator  (1892),  P.  304. 

(z)  (1892),  1  Q.  B.  2i53  ;   (1893),  A.  C.  8. 

(a)  Sandeman  v.  .SVwrr  (1866),  L.  R.  2  Q.  B.  86.  If  A.  had  parted  with  the 
possession  and  control  of  the  ship,  he  would  not  have  been  bound  by  the 
acts  of  a  master  who  was  not  his  servant,  even  to  shippers  ignorant  of  the 
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Case  2. — A.  entered  into  a  charter  with  C.  that  his  ship  being 
staunch,  "  and  so  maintained  by  owners  shall  be  placed  under  the 
direction  of  the  charterer  "  for  conveyance  of  goods  within  speci- 
fied limits.  "  The  steamer  to  be  let  for  the  sole  use  of  charterers 
and  for  their  benefit  for  six  months.  .  .  .  Charterers  to  have  whole 
reach  of  hold  and  usxial  places  of  loading,  room  being  reserved  to 
owners  for  crew.  .  .  .  Captain  to  use  dispatch  in  prosecuting 
voyage,  and  crew  to  render  customary  assistance  in  loading  ; 
captain  to  sign  bills  of  lading  .  .  .  and  "to  follow  the  instructions 
of  the  charterers  as  regards  loading  .  .  .  coals  at  cost  of  char- 
terers, owners  finding  all  ship's  stores,  and  paying  crew's  wages 
.  .  .  captain  to  furnish  charterers  with  log,  and  to  use  sails  when 
possible  to  save  coals  .  .  .  vessel  to  be  returned  at  end  of  period 
by  charterers." 

As  a  fact,  A.  paid  the  master  and  crew. 

Held,  that  there  was  no  demise  ;  and  that  A.  was  still  respon- 
sible for  acts  of  the  master  and  crew,  both  to  the  public  and  to 
C.  (b). 

Case  3.- — A.,  registered  as  the  '"managing  owner"  of  a  ship 
under  the  Merchant  Shipping  Acts,  made  an  agi-eement  with  E., 
the  master,  that  E.  should  take  the  ship  wherever  he  chose, 
shipping  whatever  cargo  he  thought  fit,  engaging  the  crew,  and 
paying  A.  one-third  of  the  net  profits.  A.  under  this  agreement 
had  no  control  over  the  vessel.  E.  made  a  charter,  which  A. 
knew  nothing  about,  with  C,  '"between  E.,  master  for  and  on 
behalf  of  the  owners."  Held,  that  this  arrangement  did  not 
amount  to  a  demise  to  E. ,  but  that  A.  still  remained  liable  to  the 
public  as  "  managing  owner  "  (c). 

Case  4. — C.  hired  a  steamer  for  the  day  from  A. ,  who  sent  him 
this  memorandum  :  "  I  note  that  the  S.  is  engaged  to  you  for  X. 
for  May  28,  at  hire  per  day  of  £5,  your  party  not  exceeding  fifty- 
persons."  A.  employed  and  paid  the  master  and  crew  who  navi- 
gated the  vessel.  Held,  that  C.  had  no  such  exclusive  possession 
as  to  justify  him  in  expelling  a  stranger  who  came  on  board  by 
consent  of  the  captain,  though  he  could  sue  A.  for  breach  of 
contract  {d). 

II.  Cases  in  which  it  was  held  that  the  charter  amounted 

to  a  demise. 

Case  5. — A.  by  deed  appointed  E.  to  command  a  ship  on  a  certain 
voyage,  paying  a  certain  freight  to  A.  and  retaining  the  surplus 
for  himself  ;   A.  had  a  super-cargo  on  board  with  power  to  super- 


charter.  Baumvoll  v.  GilchreM  (1892),  1  Q.  B.  253  ;  (1893),  A.  C.  8.  But 
a  clause  that  the  captain  in  signing  bills  of  lading  shall  be  the  charterer's 
servant,  will  not  free  the  owner  from  liabihtj'  on  such  bills  of  lading  to 
shippers  ignorant  of  the  clause.  Manchester  Trust  v.  Furness  Withy  tfc  Co. 
(1895),  2  Q.  B.  539  (C.A.).  Steel  v.  Lester,  vide  post,  is  explained  in  that  case 
l)y  Lopes,  L.J.  (1892),  1  Q.  B.  at  p.  261,  as  turning  on  the  owners  appoint- 
ment of,  and  power  of  dismissing,  the  captain. 

(6)  07noa  Coal  and  Iron  Company  v.  Huntley  (1877),  2  C.  P  D.  464. 

(c)  Steel  V.  Lester  (1877),  3  C.  P.  D.  121  ;  c/.  Associated  Cement  Co.  v. 
Ashton  (1915),  2  K.  B.  1  ;  see  also  Christie  v.  Lewis  (1821),  2  B.  &  B.  410, 
and  Saville  v.  Campion  (1819),  2  B.  &  Aid.  503  ;  and  compare  with 
Newberry  v.  Cofof/i.  (1832),  1  Cl.  &  F.  283. 

(d)  Dean  v.  Hogg  (1834),  10  Bing.  345;  c/.  Heme  Bay  Co.  v.  HiMon 
(1903),  2  K.  B.  683  ;  see  also  Lxicas  v.  Nockells  (1828),  4  Bing.  729. 
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sede  E,  if  he  misconducted  himself.  By  another  instrument  E. 
was  to  be  paid  wages,  by  A.  The  deed  or  charter  was  made  bond 
fide,  and  persons  who  shipped  goods  were  aware  of  it.  Held  (by 
the  House  of  Lords),  that  E.  was  owner  of  the  ship  pro  tempore, 
and  was  alone  liable  to  shippers  on  the  bill  of  lading  (e). 

Case  6. — A.  had  purchased  a  ship  for  the  purpose  of  selling  it  to 
C.  under  an  agreement  which  provided  for  payment  of  part  of  the 
purchase -money  down,  and  part  at  the  expiration  of  a  charter  of 
the  same  date.  Under  this  charter  A.  agreed  to  let  and  C.  to  hire 
the  steamer  for  four  months,  the  charterer  to  provide  and  pay  for 
provisions  and  wages  of  captain,  officers,  engineers,  and  crew  ; 
owner  to  pay  insurance  and  maintain  steamer  in  an  efficient  condi- 
tion during  service  ;  charterers  to  provide  and  pay  for  coal,  port- 
charges,  pilotage,  etc.  Payment  for  use  and  hire  of  vessel  at  rate 
of  £750  per  calendar  month,  hire  to  continue  until  delivery  of  ship 
to  owners,  unless  lost.  Owner  has  option  of  appointing  chief 
engineer,  to  be  paid  by  the  charterers.  Owner  to  have  lien  on 
cargoes  for  freights  due  under  charter. 

C.  appointed  and  paid  captain,  officers,  and  crew  ;  A.  appointed 
chief  engineer.     A.  was  registered  as  owner  and  managing  owner. 

Held,  that  A.  had  parted  with  the  possession  and  control  of  the 
vessel,  so  that  he  was  not  liable  to  shippers  ignorant  of  the  charter 
on  bills  of  lading  signed  by  the  master  (/). 

Case  7.- — A.  chartered  a  ship  to  C.  "  to  be  placed  under  the  direc- 
tion of  C,"  to  be  employed  within  certain  limits  as  ordered  by  C. 
"  The  said  steamer  is  let  for  the  sole  use  of  C.  and  for  his  benefit  for 
three  or  more  calendar  months  at  C.'s  option,  he  having  the  whole 
reach  and  burden  of  the  vessel,  freight  payable  till  the  vessel  is 
again  returned  by  C.  C.  to  supply  coals  and  pay  all  wages, 
expenses,  etc.,  except  insurance.  The  vessels  to  be  delivered  up 
to  A.  on  the  termination  of  the  charter  in  the  same  good  order  and 
condition  as  when  delivered."  Held,  to  amount  to  a  demise  of  the 
ship  to  C.  (g). 

Case  8. — A.  "  granted  and  to  hire  and  freight  let  "  his  ship  to  the 
Crown  for  transport  for  three  months,  and  afterwards  for  so  long  as 
required.  The  master  and  crew  were  employed  and  paid  by  A. 
Held,  that  the  Crown  was  temporarily  owner,  so  that  A.  was  not 
liable  for  light  dues  to  be  paid  by  "  the  owners  of  ships  ;  "  and  that 
the  master  and  crew  were  only  employed  by  A.  to  enable  the  Crown 
to  enjoy  its  ownership  to  the  best  advantage  (i^). 


(e)  Newberry  v.  Colvin  (1832),  1  CI.  &  F.  283. 

(/)  Baumvoll  v.  Gilchrest  (1893),  A.  C.  8-  See  Article  18,  post,  and  Belcher 
V.  Capper  (1842),  4  M.  &  G.  502. 

(g)  MeikUreid  v.  West  (1876),  1  Q.  B.  D.  428. 

{h)  Master  of  Trinity  House  v.  Clark  (1815),  4  M.  &  S.  288.  This  case,  as 
also  Frazer  v.  Marsh  (1811),  13  East,  238,  and  Hutton  v.  Bragg  (1816), 
7  Taunton,  14,  have  been  so  much  distinguished  and  doubted,  especially 
in  Christie  v.  Lewis  (1821),  2  B.  &  B.  410,  and  Sandemann  v.  Sciirr  (1866), 
L.  R.  2  Q.  B.  86,  that  they  cannot  be  considered  of  much  authority.  Lord 
Ellenborough's  language  in  Frazer  v.  Marsh,  laying  stress  on  the  loss  of 
"  control  and  possession  "  by  the  owner,  is  however  cited  with  approval 
by  Lord  Esher  in  Baumvoll  v.  Gilchresl  (1892),  1  Q.  B.  at  p.  259  ;  and  by 
Lord  Herschell  (1893),  A.  C.  at  p.  18.  The  old  style  of  "  granting  to  hire  and 
to  freight  let  "  has  dropped  out  of  charters,  and  the  modern  form  of  charter, 
"  It  is  mutually  agreed  between  A.,  owner  of  the  <S'.  and  C,  that  the  S. 
shall  proceed  to  X.  and  there  load  a  cargo,"  can  rarely,  if  ever,  be  construed 
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Article  3. — The  Bill  of  Lading. 

A  bill  of  lading  is  a  receipt  for  goods  shipped  on  board 
a  ship,  signed  by  the  person  who  contracts  to  carry  them, 
or  his  agent,  and  stating  the  terms  on  which  the  goods 
were  delivered  to  and  received  by  the  ship.  It  is  not  the 
contract,  for  that  has  been  made  before  the  bill  of  lading 
was  signed  and  delivered,  but  it  is  excellent  evidence  of 
the  terms  of  the  contract  (i). 

The  terms  of  the  contract  may  also  be  gathered  from  the 
charter,  where  there  is  one  and  either  some  or  all  of  its 
terms  are  expressly  incorporated  in  the  bill  of  lading,  or 
where  the  charterer  is  also  the  shipper,  in  which  latter  case 
the  bill  of  lading  as  between  charterer  and  shipowner  is 
usually  merely  a  receipt  {k)  ;  from  the  mate's  receipt  (/), 
shipping-cards  (m),  placards,  or  handbills  (w)  announcing 
the  sailing  of  the  ship,  advice-notes,  or  freight -notes  (o)  ; 
or  from  representations  by  the  broker,  or  other  agent  of 
the  carrier  (p). 

Note. — Shippers  are  usually  well  aware  of  the  terms  on  which 
goods  are  shipped  in  any  regular  line  or  trade,  as  the  bills  of 
lading  are  printed  and  sold  by  firms  of  stationers,  the  particulars 
of  the  goods  being  filled  in  by  the  shippers  themselves,  who  then 
leave  them  for  signature  at  the  office  of  the  broker  of  the  line. 
The  judgment  of  Mellish,  L.J.,  in  Parker  v.  South  Eastern  Rail- 
way Co.  (q),  in  its  assumption  that  a  person  taking  a  bill  of 
lading  must  necessarily  be  bound  by  all  its  terms,  for  he  knows 


as  a  demise.  Some  American  charters  are  made  by  deed,  and  run  that  the 
parties  to  the  deed  "  covenant  and  agree  in  the  freighting  and  chartering  of 
the  vessel,"  and  the  charterer  '"  covenants  to  charter  and  hire,"  but  the 
whole  frame  of  the  charter  shows  that  no  demise  is  intended.  Some  charters 
go  so  far  that  the  owner  only  contracts  "'  to  provide  a  screw  steamer,"  of  a 
certain  class  and  tonnage,  for  a  certain  voyage.  If  the  charter  does  amount 
to  a  demise,  the  hirer  will  not  be  liable  for  damage  to  the  ship  through  the 
act  of  God  without  his  negligence.    Smith  v.  Dntmmond  (ISSS),  1  C.  &  E.  160. 

(i)  Per  Lord  Bramwell  in  Setvell  v.  Burdick  (1884).  10  App.  C.  105.  When 
indorsed,  it  is  the  only  evidence  ;   vide  post,  pp.  47,  53. 

(k)  Vide  post,  Articles  18.  19;  and  see  Rodocanachi  v.  ililburn  (1886), 
18  Q.  B.  D.  67. 

{I)  De  Clermont  v.  General  Steam  Nav.  Co.  (1891).  7  Times  L.  R.  187. 

(m)  Peel  v.  Price  (1815),  4  Camp.  243. 

(n)  Phillips  V.  Edwards  (1858),  3  H.  &  N.  813. 

(o)  See  Lipton  v.  Jescott  Steamers  (1895),  1  Com.  Cases,  32;  where  the 
terms  of  a  bill  of  lading  were  made  part  of  the  contract  by  references  to  it 
on  advnce-notes  and  freight-notes. 

(p)  Runquist  v.  Ditchell  (\S00),  3  Esp.  64. 

(q)  (1877),  2  C.  P.  D.  422. 
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that  the  contract  of  carriage  is  contained  in"  it,  seems  a  little  too 
sweeping  in  view  of  the  actual  course  of  business.  Modern  bills 
of  lading  contain  "  a  long  list  of  excepted  perils,  exemptions  from 
and  qualifications  of  liability,  printed  in  type  so  minute,  though 
dear,  as  not  only  not  to  attract  attention  to  any  of  the  details, 
but  to  be  only  readable  by  persons  of  good  eyesight." 

A  question  may  therefore  arise  whether  the  bill  of  lading 
really  represents  the  terms  of  the  contract  to  which  the  shipper 
agreed,  as  where  it  contains  in  small  print  very  unusual  clauses. 
Thus,  in  Crooks  v.  Alleti  (r),  Lush,  J.,  in  delivering  judgment, 
•said  :  "  If  a  shipowner  wishes  to  introduce  into  his  bill  of  lading 
.so  novel  a  clause,  as  one  exempting  him  from  general  average 
contribution  ...  he  ought  not  only  to  make  it  clear  in  words, 
but  also  to  make  it  conspicuous  by  inserting  it  in  such  type  and 
in  such  part  of  the  document  that  a  person  of  ordinary  capacity 
and  care  could  not  fail  to  se'e  it.  A  bill  of  lading  is  not  the 
contract,  but  only  evidence  of  the  contract,  and  it  does  not 
follow  that  a  person  who  accepts  the  bill  of  lading  which  the 
shipowner  hands  him,  is  necessarily  and  without  regard  to  cir- 
cumstances bound  to  abide  by  all  its  stipulations." 

So  in  Lewis  v.  M'Kee  (s)  the  captain  was  held  not  afiected  by 
a  restrictive  endorsement  on  a  bill  of  lading,  to  which  his  atten- 
tion was  not  called,  and,  semhle,  which  he  could  not  ordinarily 
and  reasonably  be  expected  to  see. 

The  same  principle  governs  the  effect  of  the  restrictive  stamps 
sometimes  affixed  in  London  to  bills  of  lading  for  parts  of  a 
journey,  for  which  one  through  bill  of  lading  has  already  been 
signed  {t).  The  question  is  similar  to  that  raised  in  the  ''  cloak- 
room cases,"  which  are  fully  discussed  in  Wathins  v.  Rijmill  {u). 
There  would  be  two  questions  of  fact  for  the  jury  :  (1)  Was  the 
shipper  actually  aware  of  the  particular  clause  or  stamp  ?  (2)  If 
not,  were  reasonable  means  taken  to  inform  him  of  it,  and  would 
a.  reasonable  man  have  been  aware  of  it  l  While  a  shipper  who 
has  shipped  under  a  particular  form  of  bill  of  lading  for  some 
time  without  objection  would  be  treated  as  bound  by  its  terms, 
it  would  certainly  be  advisable  for  a  shipowner  to  give  him  notice 
of  any  change  in  that  form  [x). 

In  Richardson  v.  Roivntree  (y)  the  House  of  Lords  approved 
•questions  left  to  the  jury  as  follows  :    (1)  Did  the  plaintiff  know 


(r)  (1879),  5  Q.  B.  D.  38,  cf.  p.  41  ;  and  see  Rodocanachi  v.  Milburn 
(1886),  18  Q.  B.  D.  67.  See  also  the  remarks  of  Hamilton,  J.,  in  Whinneyv. 
Mass  S.S.  Co.  (1910),  15  Com.  Cas.  114  at  pp.  122,  123. 

(s)  (1868),  L.R.  4  Ex.  58. 

(0    Vide  post.  Article  22. 

(m)  (1883),  10  Q.  B.  D.  178.  See,  as  to  passenger  tickets,  Acton  v.  Castk 
Mail  Co.  (1895),  1  Com.  Cases,  135,  and  Marriott  v.  Y coward  (1909),  2  K.  B. 
■987. 

(x)  For  a  case  arising  from  changes  in  the  usual  form  of  bill  of  lading,  see 
De  Ckrmont  v.  General  Steam  Nav.  Co.  (1891),  7  Times  L.  R.  187. 

(y)  (1894),  A.  C.  217.    Cf.  Cooke  v.  Wilson  (1916).  85  L.  J.  K.  B.  888. 
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that  there  was  writing  or  printing  on  the  ticket  ?  (2)  Did  she 
know  that  such  writing  or*  printing  contained  conditions  relating 
to  the  terms  of  the  contract  of  carriage  ?  (3)  Did  the  defendants 
do  what  was  reasonably  sufficient  to  give  the  plaintiff  notice  of 
the  conditions  ? 


Article  4. — Effect  of  Illegality  on  a  Contract  of  Affreightment. 

Where  the  contract  of  affreightment  cannot  be  per- 
formed without  a  violation  of  Enghsh  law,  as  it  stands  at 
the  date  the  contract  is  made  (2;),  it  is  void,  whether  the 
parties  knew  of  the  illegality  or  not,  when  it  was  entered 
into  (a). 

As  to  the  effect  of  war  between  Great  Britain  and  a 
foreign  power  upon  contracts  between  British  and  enemy 
subjects,  see  Note  at  the  end  of  this  Article. 

Illegality  by  foreign  law  is  treated  by  English  law  as 
impossibility  in  fact,  and  discharges  the  parties  where  it 
prevents  something  which  they  are  both  bound  to  do 
within  a  reasonable  time,  not  otherwise  defined  (&),  but 
not  when  it  only  prevents  an  act  which  one  of  them  has 
agreed  to  perform  within  a  fixed  time  (c). 

Where  a  contract  can  be  performed  in  two  ways,  one  of 
which  is  legal  and  the  other  illegal,  it  will  not  be  avoided  {d) 
unless  there  is  an  intention  to  perform  it  in  the  way  known 
to  be  illegal  (e). 

Case  1. — An  Italian  sliip  was  chartered  by  an  Englishman  to 
carry  wheat  from  Eussia  to  England  ;  before  the  ship  arrived  at 
the  Russian  port  war  was  declared  between  England  and  Russia, 
and  so  continued  up  to  the  day  when  the  lay-days  for  loading  would 


(z)  If  it  becomes  illegal  by  a  subsequent  change  of  the  law,  the  contract 
is  not  void  but  its  obligations  are  discharged  by  impossibility  of  performance. 
See  Note  to  Article  30,  infra. 

(a)  Esposito  V.  Bowden  (1857),  7  E.  &  B.  763 ;  see  also  Barker  v.  Hodgson 
(1814),  3  M.  &  S.  267,  270 ;  Atkinson  v.  Ritchie  (1809),  10  East,  530,  at 
p.  535. 

(6)  Ford  V.  Cotesivorth  (1870),  L.  R.  5  Q.  B.  544 ;  Cargo  ex  Argos  (1873), 
L.  R.  5  P.  C.  134,  and  note  to  Article  132,  post. 

(c)  As  in  Blight  v.  Page  (1801),  3  B.  &  P.  295,  note;  see  also  Kirk  v. 
Gibbs(1851),  1  H.  &N.  810. 

(d)  Waugh  v.  Morris  (1873).  L.  R.  8  Q.  B.  202;  The  Teutonia  (1872), 
L.  R.  4  P.  C.  171 ;  Haities  v.  Busk  (1814),  1  Marshall,  191. 

(e)  Heshp  v.  Jones  (1787).  2  Chit.  550.  See  also  Citnard  v.  Hyde  (1858), 
27  L.  J.  Q.  B.  408;  and  Wilson  v.  Rankin  (1865),  I..  R.  1  Q.  B.  162,  in 
which  the  plaintiff  was  held  to  have  no  illegal  intention,  and  Ciinard  v. 
Hyde  (18.59),  29  L.  J.  Q.  B.  6,  in  which  he  was  held  guilty. 
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have  expired.  Held,  that  the  declaration  of  war  made  commercial 
intercourse  between  England  and  Russia  illegal,  and  that  the 
contract  was  therefore  dissolved  by  English  law  (/). 

Case  2. — C.  chartered  in  France  A.'s  ship  to  load  pressed  hay  in 
France,  and  proceed  direct  to  London,  "  all  cargo  to  be  brought 
and  taken  from  ship  alongside."  C.'s  agent  told  the  captain  that 
the  hay  was  to  be  landed  at  a  particular  wharf  in  London,  and  the 
captain  assented.  At  the  time  of  making  the  charter,  the  import 
of  French  hay  into  England  was  illegal  by  English  law,  though 
neither  party  knew  of  it.  On  arrival  at  London,  when  landing  at 
the  proposed  wharf  was  found  illegal,  after  eighteen  days'  delay 
beyond  the  lay-days,  C.  unloaded  the  hay  "  alongside  ship  "  for 
export  in  another  vessel ;  this  proceeding  was  not  illegal.  To  an 
action  by  A.  for  demurrage,  C.  pleaded  that  the  contract  was  void 
for  illegality.  Held,  that  the  contract  could  be,  and  had  been, 
performed  legally,  by  taking  the  hay  alongside  for  exportation, 
and,  as  there  was  no  evidence  of  intention  to  perform  it  illegally 
with  knowledge  of  its  illegality,  it  was  not  void,  and  C.  was  liable 
for  demurrage  (g). 

Case  3. — A  Prussian  ship  was  chartered  to  call  at  an  English  port 
for  orders  "  to  proceed  to  any  safe  port  in  Great  Britain  or  on  the 
continent  between  Havre  and  Hamburg."  She  received  orders  at 
Falmouth,  on  July  11,  to  proceed  to  Dunkirk  ;  on  July  19,  before 
she  had  reached  Dunkirk,  war  broke  out  between  France  and 
Prussia.  Held,  that  the  contract  was  not  dissolved,  as  the 
charterer  could  name  some  safe  port  within  the  charter  limits,  not 
being  French,  at  which  the  charter  could  legally  be  performed  {h). 

Note. — Contracts  with  Enemdes. 

I.  The  test  of  enemy  status,  for  the  purpose  of  this  matter, 
is  not  nationality  but  domicile.  An  enemy  is  one  who  resides  or 
carries  on  business  within  the  enemy  territory  (^). 


(/)  Esposito  V.  Bowden,  vide  supra.  See  also  Avery  v.  Bowden — Reid  v. 
Hoskina  (1856),  6  E.  &  B.  953. 

(g)  Wmigh  v.  Morris  (187.3),  L.  R.  8  Q.  B.  202 ;  see  also  Cargo  ex  .\rgos 
(1873),  L.  R.  5  P.  C.  134,  where  illegality  by  French  law,  equivalent  by 
English  law  to  impossibility  in  fact,  was  met  by  the  suggestion  that  the 
charterer  might  unload  "  alongside,"  and  so  act  legally.  The  avoidance 
must  be  limited  strictly  to  the  acts  rendered  illegal.  Thus,  in  Storer  v. 
Gordon  (1814),  3  M.  &  S.  308,  where  a  ship  was  chartered  to  deliver  an  out- 
ward cargo  on  payment  of  freight,  and  carry  home  cargo,  the  seizure  of  the 
outward  cargo  by  the  Government  before  delivery  was  held  to  absolve  the 
charterer  from  payment  of  freight,  but  not  from  the  liability  to  load  a  return 
cargo.  Seizure  by  revenue  officers  will  be  prima  facie  proof  of  illegality  of 
voyage,  without  proving  actual  condemnation.  Blanck  v.  Solly  (1818), 
1  Moore,  531. 

(h)  The  Teutonia  (1872),  L.  R.  4  P.  C.  171. 

(i)  Porter  v.  Freudenherg  (1915),  1  K.  B.  857.  The  distinction,  however,  is 
not  always  carefully  preserved.  In  Porter  v.  Freudenberg,  in  passages 
where  an  enemy's  right  to  sue  in  our  courts  is  discussed,  "  enemy  "  is  used 
in  the  sense  of  nationality,  not  in  that  of  domicile.  It  is  laid  down  (and  the 
rule  is  an  old  one)  that  an  enemy  may  sue  if  he  be  within  the  realm  by  the 
licence  of  the  King.  If  so,  though  he  is  "  an  enemy  "  by  test  of  nationality, 
he  may  not,  and  in  nearly  all  cases  will  not,  be  so  bj^  test  of  domicile.  So  in 
Shaffenius  v.  Goldberg  (lOKi),  1  K.  B.  284,  the  plaintiff  was  not  an  "  alien 
enemy  "  on  the  test  of  domicile,  but  solely  on  that  of  nationality. 
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II.  Any  contract  entered  into  after  the  outbreak  of  war 
between  a  British,  subject  and  an  enemy  is  absolutely  void  for 
illegality  unless  made  by  the  clear  permission  or  licence  of  the 
Crown  {j). 

III.  As  regards  contracts  entered  into  between  a  British 
subject  and  an  enemy  before  the  outbreak  of  war  some  points 
are  clear.  It  is  strange  that,  at  the  date  when  this  is  written, 
no  authoritative  analysis  as  to  other  points  can  be  said  to 
have  been  given  in  the  Courts,  (i.)  A  cause  of  action  that 
before  the  war  has  accrued  upon  such  a  contract  to  the 
enemy  is  not  destroyed  by  the  outbreak  of  war,  but  the 
enemy's  right  to  sue  in  the  British  Courts  is  suspended  until 
after  the  end  of  the  war  (A;).  In  a  case  where  the  enemy  was 
rather  an  artificial  and  not  very  hostile  "  enemy,"  the  Courts 
treated  this  rule  as  a  matter  of  defence  open  to  the  British 
subject,  which  he  could  waive,  and  thereby  remove  the  enemy's 
disability  {I).  It  can  hardly  be  supposed  that  such  complaisance 
by  a  British  defendant  in  a  suit  by  a  resident  in  Germany  would 
at  present  have  the  same  result.  An  exception  to  the  rule  arises 
in  the  case  of  an  enemy  within  the  realm  by  the  licence  of  the 
King  {m).  (ii.)  On  a  cause  of  action  that  on  such  a  contract  has 
accrued  to  a  British  subject  he  may  sue  the  enemy  during  the 
war,  provided  he  can  serve  him  with  a  writ  under  the  rules  of 
practice  (k).  The  enemy  so  sued  may  appear  and  defend,  and 
may  also  appeal  against  any  decision  that  is  given  against  him  (k). 
(iii.)  The  obligation  of  either  party  under  such  a  contract  to  do 
anything  during  the  war  in  performance  of  it  ceases  {n).  (iv.)  The 
difficulty,  in  regard  to  this  topic,  arises  in  regard  to  contracts, 
the  terms  of  which,  as  to  time  of  performance,  would  impose 
duties  of  performance  after  the  war  has  ceased.  All  duty  of 
performance  during  the  war  having  disappeared  under  the  last 
mentioned  rule,  to  what  extent  does  the  duty  of  performance 
survive,  or  revive,  after  the  war  is  ended  ?  Put  otherwise  the 
question  is  whether  or  how  far  the  outbreak  of  war  destroys  or 
suspends  (using  "  suspend  "  in  the  sense  of  "  temporary  cancel- 
lation "  not  in  the  sense  of  "  postponement  ")  the  obligations  of 
the  contract. 

If  one  may  assume  that  the  present  war  will  end  in  June  of  a 


(;■)  The  Hoop  (1799),  1  C.  Rob.  196.  Contrast  Shaffenius  v.  Goldberg 
{ubi  supra). 

(k)  Porter  v.  Freudenberg  {ubi  supra). 

(l)  Janson  v.  Driefontein  (1902),  A.  C.  484. 

(m)  Porter  v.  Freudenberg  (ubi  supra);  Shaffenius  v.  Goldberg  (ubi 
supra).  This  may  be  a  real  exception  in  some  cases  (e.g.,  where  a  plaintiff 
is  carrying  on  business  in  an  enemy  country  but  is  resident  in  the  realm 
by  licence),  but  in  most  cases,  as  is  pointed  out  in  footnote  (?)  on  p.  11  is 
only  an  apparent  exception  ;  on  the  test  of  domicile  such  a  plaintiff  is  not 
an  "  enemy." 

(n)  Esposito  V.  Bov:den(\%ol).  7  E.  &  B.  763. 
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certain  year,  it  seems  clear  that  if  a  British  subject  entered  in 
January,  1914,  into  a  partnership  agreement  with  a  resident  in 
Germany,  the  partnership  to  continue  until  December  of  the 
certain  year,  that  the  obligations  of  this  contract  will  not  bind  the 
parties  between  June  and  December  of  the  certain  year.  On  the 
other  hand,  if  in  January,  1914,  a  British  life  insurance  company 
in  consideration  of  a  payment  down  of  £10,000  agreed  to  pay  an 
annuity  to  a  German  resident  in  Hamburg,  it  seems  equally  clear 
that  the  company  cannot  after  June  of  the  certain  year  refuse 
to  pay  any  instalments  during  thirty  years  of  the  annuitant's 
life,  while  retaining  the  whole  £10,000.  What,  if  any,  is  the  rule 
which  can  reconcile  the  results  in  these  cases  ? 

Theoretically,  it  is  submitted  the  rule  is  that  the  outbreak  of 
war  only  suspends  the  obligations  of  the  contract.  Practically, 
it  may  be  admitted,  in  many,  if  not  most  cases,  the  effect  of  such 
suspension  is  to  destroy  the  obHgations.  It  must  be  borne  in  mind 
that  the  cessation  of  the  obligations  of  the  contract  during  the  war 
is  an  example  of  a  contract  becoming  impossible  of  performance  by 
reason  of  such  performance  being  illegal  by  English  law  (o). 
Where  supervening  impossibility  of  performance  of  a  contract 
lasts  for  so  long  a  time  or  is  so  serious  in  its  efiects  as  to  frustrate 
the  whole  purpose  of  the  contract,  then  the  obUgations  of  both 
parties  to  the  contract  come  to  an  end  {p) .  The  true  answer  to  this 
question,  therefore,  seems  to  bcthis.  Theoretically  the  outbreak 
of  the  war  suspends  the  obligations  of  the  contract  only.  Prac- 
tically, in  many,  if  not  most  cases,  such  suspension  brings  into 
operation  another  rule  of  English  law,  viz.,  that  interruption  in  the 
performance  of  a  contract,  though  temporary,  may  yet  be  of  such 
a  duration,  or  of  so  serious  a  nature,  that  the  contract  ceases  to 
bind  the  parties  altogether  (q). 


Article  5. — Effects  of  Blockade. 

A  charter,  the  performance  of  which  requires  the  run- 
ning of  a  foreign  blockade,  is  not  illegal  by  the  municipal 
law  of  England,  though  both  parties  knew  of  the  blockade 
when  the  charter  was  entered  into  (r).     The  only  effect 


(o)  Baily  v.  de  Crespigny  (1869),  L.  R.  4  Q.  B.  180. 

ip)  See  Note  to  Article  30,  infra,  and  the  discussion  therein  of  such  cases 
as  Horlock  v.  Beat  {1916),  1  A.  C.  486. 

(q)  The  view  suggested  above  is  not  exactly  that  laid  down  in  Zinc 
Corporation  v.  Hirsch  (1916),  1  K.  B.  541,  or  in  Distington  Co.  v.  Possehl 
(1916),  1  K.  B.  811,  but  is  not,  it  is  submitted,  in  any  way  inconsistent  with 
those  decisions. 

(r)  The  Helen  (1865).  L.  R.  1  A.  &  E.  1  ;  Medeiros  v.  Hill  (1832),  8  Bing. 
231  ;  Moorsom  v.  Greaves  (1811),  2  Camp.  620  ;  Naijlor  v.  Taylor  (1828), 
M.  &  M.  205. 
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of  such  knowledge  will  be  to  prevent  the  delay  caused  by 
the  blockade  from  puttmg  an  end  to  the  charter  (s). 

Runnmg  a  blockade,  by  international  law,  involves  the^ 
confiscation  of  the  ship  if  captured  on  the  voyage  out  or 
home,  and  of  the  cargo,  if  its  owners  knew  or  might  have 
known  of  the  blockade  when  they  entered  into  the  con- 
tract of  carriage  (t). 

Case. — To  an  action  on  a  charter,  defendants  pleaded  tliat  "  it 
was  entered  into  for  the  purpose  of  running  the  blockade  of  the 
southern  ports  of  the  United  States."     Held,  no  answer  in  law  {u). 


Article  6. — Construction  of  the  Contract — On  what  Principle. 

Charters  and  bills  of  lading  are  to  be  construed  in  the 
light  of  the  nature  and  details  of  the  adventure  contem- 
plated by  the  parties  to  them  {x). 

The  construction  to  be  given  to  charters  and  bills  of 
lading  is  not  an  unnecessarily  strict  one,  but  such  a  one  as 
with  reference  to  the  context  amd  the  object  of  the  contract 
will  best  effectuate  the  obvious  and  expressed  intent  of  the 
parties  (y).  They  are  to  be  construed  according  to  their 
sense  and  meaning,  as  collected  in  the  first  place  from 
the  terms  used,  understood  in  their  plain,  ordinary,  and 
popular  sense  (z),  unless  they  have  generally  in  respect  of 


(s)  See  Article  30,  post ;  and  see,  as  to  contraband  cargo.  Ex  parte 
Chavasse  (1865),  11  Jur.  N.  S.  400.  The  effect  of  the  Foreign  Enlistment 
Act,  1870  (.33  &  34  Vict.  c.  90),  must  also  be  considered.  As  to  this,  see 
United  States  v.  Felly  (1899),  4  Com.  Cas.  100. 

(t)  The  Mercurius  (1798),  1  Rob.  80 ;  The  Alexander  (1801),  4  Rob.  93  ; 
The  Adonis  (1804),  5  Roh.  256,  259;  The  Exchange  (1808),  1  Edw.  39,  42; 
The  James  Cook  (1810),  1  Edw.  261  ;  Baltazzi  v.  Ryder  (1858),  12  Moore, 
P.  C.  168.  The  headnote  to  the  latter  case  is  not  justified  by  the  report, 
so  far  as  it  contradicts  the  text. 

(w)  The  Helen,  vide  supra. 

{x)  Mackill  v.  Wright  (1888),  14  App.  C,  per  Lord  Halsbury,  at  p.  114  ; 
Lord  Watson,  at  p.  116  ;  Lord  Macnaghten,  at  p.  120.  Glynn  v.  Margetson 
(1893),  A.  C.  351. 

(y)  Dimech  v.  Corlett  (1858),  12  Moore  P.  C.  at  p.  224  ;  so,  per  Brett,  M.R. 
in  Sailing  Ship  Garston  v.  Hickie  (1885),  15  Q.  B.  D.  580.  "  The  term 
'  port '  is  to  be  taken  in  its  business,  popular,  or  commercial  sense,  and 
not  in  its  legal  definition  for  revenue  or  pilotage  purposes  "  ;  and  see  the 
same  judge's  remarks  in  Stewart  v.  Merchants''  Marine  Ins.  Co.  (1885),  16 
Q.  B.  D.  at  p.  627.    See  also  ^a/i  v.  Paul^l^lA),  19  Com.  Cas.  384. 

(2)  These  words  are  cited  with  apparent  approval  by  Bray,  J.,  Mendl  v. 
Ropner  (1913),  1  K.  B.  at  pp.  31,  32. 
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the  subject-matter,  as  by  the  known  usage  of  trade  or  the 
like,  acquired  a  peculiar  sense,  distinct  from  their  popular 
sense  ;  or  unless  the  context  evidently  points  out  that  they 
must  in  the  particular  instance,  and  in  order  to  effectuate 
the  immediate  intention  of  the  parties,  be  understood  in 
some  other  special  and  peculiar  sense  {a). 

The  construction  of  a  charter  or  bill  of  lading  is  for  the 
Court,  unless  there  is  mutual  {h)  mistake  of  the  parties, 
ambiguity  (c),  or  some  peculiar  meaning  attached  to  the 
words  of  the  document  by  reason  of  the  custom  of  the 
trade  or  port  to  which  the  document  relates.  In  these 
cases  the  presence  of  the  mistake,  or  the  meaning  of  the 
words,  will  be  a  question  for  the  jury,  and  oral  evidence  will 
be  admissible  to  assist  their  decision  {d)  ;  whether  there  is 
any  ground  for  the  admission  of  oral  evidence  on  these 
points  (e)  will  be  a  question  for  the  Court  (/). 

Exceptions  or  clauses  introduced  in  favour  of  one  party 
to  the  contract  are  to  be  construed  most  strictly  against 
him  {g). 

Where  different  parts  of  the  instrument  are  contradic- 
tory to  each  other,  or  of  ambiguous  agreement,  the  whole 
of  the  document  must  be  considered  to  arrive  at  the 
general  meaning  {h).  Difference  in  the  size  of  type,  in 
which  different  parts  are  printed,  is  not  to  be  taken  as  a 
measure  of  the  importance  of  the  passages  so  printed  {i). 


{a)  Per  Lord  Eldon  in  Robertson  v.  French  (1803),  4  East,  at  p.  135,  cited 
by  Bowen  L.J.,  in  Hart  v.  Standard  Marine  Ins.  Co.  (1889),  22  Q.  B.  D.  at 
p.  501. 

(6)  Dixon  V.  Heriot  (1862),  2  F.  &  F.  760. 

(c)  Cf.  The  Curfeiv  (1891),  P.  131. 

(d)  See  Aktieselkab  Helios  v.  Ekman  (1897),  2  Q.  B.  83  (C.A.),  where  oral 
evidence  was  admitted  to  explain  what  was  meant  by  "alongside,"  and 
"  dehvery  "  at  a  particular  port. 

(e)  As  to  variation  of  charters  or  bills  of  lading  by  parol  evidence,  see 
Thompson  v.  Brown  (1817),  7  Taunt.  656  ;  White  v.  Parkin  (1810),  12  East, 
578  ;  Leduc  v.  IFard  (1888),  20  Q.  B.  D.  at  p.  480. 

(/)  Bowes  V.  Shand  (1877),  L.  R.  2  App.  C.  462;  Ashfortk  v.  Bedford 
(1873),  L.  R.  9  C.  P.  20.    As  to  evidence  of  usage,  see  Article  8. 

(g)  Burton  v.  English  (1883),  12  Q.  B.  D.  at  p.  220,  per  Brett,  M.R.,  and 
at  p.  222,  per  Bowen,  L.J.  ;  cf.  Norman  v.  Binnington  (1890),  25  Q.  B.  D. 
at  p.  477.  The  Waikato  (18^9),  1  Q.  B.  56  (C.A.).  But  cf.  Mendl  v.  Bopner 
(1913),  1  K.  B.  27. 

(A)  Cf.  Elderslie  v.  Bwthwick  (1905),  App.  C.  93 ;  The  Hibernian  (1907), 
P.  277  ;  Nelson  v.  Nelson  (1908),  App.  Cas.  16. 

(i)  Elderslie  v.  Borthwick  (ubi  supra). 
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Case  1. — A  sliip  was  chartered  to  proceed  to  X.,  a  river  port,  and 
there  load,  "'the  master  guaranteeing  to  carry  3000  tons  dead 
weight  of  cargo,  upon  a  draught  of  twenty-six  feet  of  water."  The 
ship  could  carry  such  a  cargo,  at  such  a  draught  in  salt,  but  not  in 
fresh,  water.  Held,  that  as  the  charter  showed  that  both  parties 
contemplated  loading  in  a  river,  the  guarantee  must  be  applied  to 
both  fresh  and  salt  water  (k). 

Case  2." — A  ship  was  chartered  "  to  proceed  to  loading-berth. 
North  Dock,  Swansea,  and  there  load,  always  afloat,  a  full  cargo 
.  .  .  lighterage  if  any,  necessary  to  enable  steamer  to  complete 
loading  at  North  Dock,  Swansea,  to  be  at  merchant's  risk  and 
expense."  The  vessel  could  have  loaded  "  always  afloat  "  in  the 
North  Dock,  but  could  not  at  neap  tides  have  got  over  the  sill  fully 
loaded.  To  avoid  waiting  till  spring-tides,  the  shipowners  moved 
the  ship  to  another  dock  when  partly  loaded  ;  the  charterers 
claimed  the  cost  of  carrying  cargo  to  the  other  dock.  Held,  that 
the  clause  as  to  lighterage  was  sufficiently  ambiguous  to  admit 
extrinsic  evidence  in  the  shape  of  telegrams  between  the  parties 
before  signing  the  charter  to  explain  it  (I). 


Article  7. — Construction  of  the  Contract. — By  what  Laiv. 

The  construction  of  charterparties  and  bills  of  lading 
must  be  governed  by  the  law  by  which  it  appears  from  all 
the  circumstances  that  the  parties  intended  to  be 
bound  {m).  Though,  in  the  absence  of  clear  evidence  of 
intention,  the  presumption  in  the  case  of  contracts 
generally  is  that  such  law  was  the  lex  loci  contractus,  the 
law  of  the  place  where  the  contract  was  made  (?i),  it  is 
submitted  that  in  the  absence  of  any  express  indication  of 
intention  as  between  the  parties  to  a  contract  of  afifi'eight- 
ment,  there  is  a  strong  presumption  in  favour  of  the  law  of 
the  ship's  flag  (o). 


(jfc)  The  Norway  (1865),  3  Moore,  P.  C,  N.  S.  245.  Cf.  Hart  v.  Standard 
Marine  Co.  (1889),  22  Q.  B.  D.  499;  Mackill  v.  Wright  (1888),  14  App. 
0.  106. 

(I)  The  Curfew  (1891),  P.  131.  See  The  Nifa  (1892),  P.  411,  when  such 
evidence  was  rejected,  there  being  no  ambiguity. 

(w)  The  Industrie  (1894),  P.  58  (C.A.)  ;  Hamlyn  v.  Talisker  Distillery 
(1894),  A.  C.  at  p.  207,  per  Lord  Herschell.  For  an  illustration  of  the  appli- 
cation of  this  principle,  see  Royal  Exchange  Ins.  Corp.  v.  Sjoforsakrings  Vega 
(1902),  2  K.  B.  atp.  394. 

(«.)  In  re  Missouri  S.S.  Co.  (1889),  42  Ch.  D.  at  pp.  336,  338,  340  ;  Char- 
tered Bank  v.  Netherlands  Company  (1883),  10  Q.  B.  D.  521,  529,  540; 
Jacobs  &  Co.  V.  Credit  Lyonnais  {ISSi),  12  Q.  B.  D.  589;  Ex  parte  Dever,  In 
re  Suse  (1887),  13  Q.  B.  D.  at  p.  666. 

(o)  Lloyd  V.  Guibert  (1865),  L.  R.  1  Q.  B.  115  ;  The  Gaetano  e  Maria 
(1882),  7  P.  D.  1,  137  (C.A.)  at  p.  147  ;  The  August  (1891),  P.  at  pp.  342, 
343  ;  The  Bahia  (1864),  B.  &  L.  292,  301. 
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Whoever  puts  his  goods  on  board  a  foreign  ship  to  be 
carried  authorises  the  master  to  deal  with  them  according 
to  the  law  of  the  ship's  flag,  unless  that  authority  is  limited 
by  express  stipulation  between  the  parties  at  the  time  of 
the  agreement  {p),  and  this  may  be  so  in  cases  of  necessity, 
not  provided  for  by  the  contract,  though  the  intention  of 
the  parties  is  found  to  be  that  the  contract  should  be 
governed  by  another  law  than  that  of  the  ship's  flag  {q). 

Case  1. — C. ,  a  Britisli  subject,  chartered  a  French  ship  at  a 
Danish  port  for  a  voyage  from  Hayti  to  France  or  England  at 
charterer's  option.  The  master  in  a'  Portuguese  port  gave  a 
bottomry  bond,  binding  ship,  freight,  and  cargo.  C.  as  cargo- 
owner,  having  to  pay  under  the  bond,  called  upon  the  shipowner  to 
indemnify  him.  The  shipowner  abandoned  the  ship  and  freight 
to  him.  This  was  a  good  defence  at  French,  but  not  at  Enghsh 
law.  Held,  that  the  French  law,  being  the  law  of  the  ship's  flag, 
governed  the  relations  of  the  parties  to  the  charter  (r). 

Case  2. — C. ,  domiciled  in  England,  shipped  goods  under  a  charter 
made  in  London  on  an  Italian  ship  bound  for  England.  The 
master  in  a  Portuguese  port  gave  a  bottomry  bond  on  ship,  cargo, 
and  freight.  He  did  not  communicate  with  his  owners,  but  could 
have  done  so.  By  English  law  communication  under  such  circum- 
stances was  necessary  ;  by  Italian  law  it  was  unnecessary.  Held, 
that  the  powers  of  the  master  to  deal  with  the  goods  were  governed 
by  Italian  law,  being  the  law  of  the  ship's  flag  (s). 

Case  3. — -A  German  ship,  with  German  master,  was  chartered  by 
German  charterers  from  Russia  to  England.  Charterparty  and 
bill  of  lading  were  in  EngUsh.  Held,  the  German  law  must  govern 
the  interpretation  of  the  documents  {t). 

Case  4,. — ^A  charter  was  made  in  England,  in  the  English  form,  of 
a  German  ship,  containing  the  clause,  "  freight  payable  .  .  .  per 
ton  delivered."  At  a  port  of  refuge  the  master  sold  damaged 
cargo.  By  German  law  full  freight  would  be  payable  in  such  a 
case ;  by  English  law  it  would  not.  Held,  by  C.A.(reversing 
Barnes,  J.)  that  it  was  the  intention  of  the  parties  to  make  an 
English  contract,  and  therefore  no  freight  was  payable  {u). 

Case  5. — A  passenger  with  luggage  embarked  on  an  English 
vessel  on  a  voyage  from  England  for  France  under  a  ticket  bought 
in  England.  The  luggage  was  lost ;  the  ticket  under  EngUsh  law 
freed  the  ship  from  Liability  ;  the  French  law  would  render  the  ship 
liable  in  spite  of  the  ticket.  Held,  that  the  Enghsh  law  must 
prevail,  being  both  the  law  of  the  flag,  and  the  lex  loci  contractuSf 


{p)  The  Gaetano  e  Maria,  supra,  per  Brett,  L.J.,  at  pp.  147,  148  ;    per 
Cotton,  L.J.,  at  p.  149  ;  The  Karnak  (1869),  L.  R.  2  P.  C.  505. 

{q)  The  Industrie  (1894),  P.  58  (C.A.). 

(r)  Lloyd  v.  Guibert  (1865),  L.  R.  1  Q.  B.  115. 

(s)  The  Gaetano  e  Maria  (1882),  7  P.  D.  1,  137. 

(t)  The  Express  (IS12),L.  R.  3  A.  &  E.  597  ;    The  August  (1891),  P.  329 
but  see  Case  4. 

(u)  The  Industrie  (1894),  P.  58  (C.A.). 
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and  being  also  necessary  to  give  some  meaning  to  conditions  in  the 
ticket  wb-icli  would  be  invalid  by  French  law  {x). 

Case  6. — An  English  company  chartered  an  English  ship  to  C. ,  a 
citizen  of  the  United  States,  to  carry  cattle  from  Boston  to  Eng- 
land. The  charter  was  made  in  Boston,  and  contained  a  clause 
protecting  the  shipowner  from  liability  for  the  negligence  of  his 
master  or  crew.  Such  a  provision  was  void  by  the  law  of  Massa- 
chusetts as  contrary  to  public  policy,  but  valid  by  English  law. 
The  cattle  were  lost  by  the  negligence  of  the  master  and  crew.  C. 
claimed  against  the  company,  who  pleaded  that  tLey  were  not 
liable.  Held,  by  Chitty,  J. ,  that  the  contract  must  be  governed  by 
Enghsh  law  ;  generally,  as  the  law  of  the  flag  ;  and  in  particular  as 
the  law  the  parties  shewed  their  intention  to  be  bound  by.  Tlie 
Court  of  Appeal  affirmed  his  decision  on  the  second  ground  {y). 

Case  7. — E.,  an  English  merchant,  shipped  goods  in  an  English 
port  to  be  carried  to  a  Dutch  port  in  a  ship  registered  in  Holland, 
and  carrying  the  Dutch  flag,  belonging  to  a  company  registered  in 
Holland,  and  also  registered  in  England  as  an  Enghsh  joint  stock 
company.  The  bill  of  lading  was  in  the  English  language  and 
form,  and  described  the  company  as  a  "  limited  company."  Held, 
that  the  intention  of  the  parties  was  that  the  contract  should  be 
governed  by  English  law,  thus  setting  aside  the  privid  facie 
application  of  the  law  of  the  flag  (z). 

Note. — The  general  rule  of  law  is  undoubted,  that  while  the 
intention  of  the  parties  to  a  contract  is  the  real  guide  in  deter- 
Inining  by  what  law  they  intended  their  contract  to  be  governed, 
yet,  in  the  absence  of  any  e^'idence  of  a  different  intention,  the 
law  of  the  country  where  the  contract  was  made  is  presumed  to 
be  the  governing  law.  The  cases  preceding  In  re  Missouri  S.S. 
Co.  (a)  suggest  that  in  the  case  of  contracts  of  affreightment 
there  is  a  strong  presumption  in  favour  of  the  law  of  the  ship's 
flag ;  and  this  view  was  taken  by  Chitty,  J.,  in  the  Missouri 
case,  where  at  p.  327,  after  citing  Lloyd  v.  Guibert  (b),  he  said 
that  the  principle  upon  which  that  case  proceeded  (the  law  of 
the  flag)  "  is  not  confined  to  the  particular  facts  of  that  case, 
but  is  applicable  and  ought  to  be  applied  not  merely  to  ques- 
tions of  construction,  and  the  rights  incidental  to  and  arising 
out  of  the  contract  of  affreightment,  but  to  questions  as  to  the 


(x)  P.  <fc  0.  Company  v.  Shand  (1865),  3  Moore,  P.  C,  N.  S.  272.  See  also 
Moore  v.  Harris  (187G),  L.  R.,  1  App.  C.  318,  where  also  the  law  of  the  flag 
and  the  lex  loci  contractus  were  the  same.  It  is  not  possible  to  lay  down 
any  fixed  rule  as  to  the  lex  loci  contractus,  from  these  two  cases ;  parti- 
cularly as  in  Lloyd  v.  Guibert  (1865),  L.  R.  1  Q.  B.  145,  Willes,  J.,  took  the 
case  of  bills  of  lading  in  foreign  ports,  such  as  Alexandria,  as  showing  the 
absurdity  of  the  lex  loci  contractus  as  a  general  rule.  In  The  Stettin  (1889), 
14  P.  D.  142,  the  law  of  the  flag,  the  law  of  the  place  of  performance,  and 
the  law  of  the  place  where  the  contract  was  made,  were  shown  to  be 
identical ;  and  it  therefore  became  unnecessary  to  decide  between  them. 

(2/)  In  re  Missouri  S.S.  Co.  (1889),  42  Ch.  0.-321. 

(2)  CJiartered  Bank  v.  Netherlands  India  Steam  Company  (1883),  10  Q.  B.  D. 
521. 

{a). In  re  Missouri  S.S.  Co.  (1889),  42  Ch.  D.  321. 

(6)  (1865),  L.  R.  1  Q.  B.  115,  125. 
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validity  of  the  stipulations  in  the  contract  itself.  ...  It  is  just 
to  presume  that  in  reference  to  all  such  questions  the  parties 
have  submitted  themselves  to  the  law  of  one  country  only,  that 
of  the  flag ;  and  so  to  hold  is  to  adopt  a  simple  natural  and  con- 
sistent rule."  The  conclusions  of  his  judgment  rest  "  first  on 
the  general  ground  that  the  contracts  are  governed  by  the  law 
of  the  flag ;  and  secondly  on  the  particular  ground  that  the 
parties  were  contracting  with  a  view  to  the  law  of  England." 
The  Court  of  Appeal,  stating  the  general  principle  of  the  lex  loci 
contractus,  find  that  the  parties  contemplated  that  their  contract 
should  be  governed  by  English  law  (which  was  also  the  law  of 
the  flag),  but  say  nothing  either  for  or  against  the  law  of  the 
flag  as  a  general  presumption. 

In  the  later  case  of  The  Industrie  (c),  however,  the  Court  of 
Appeal  has  laid  down  a  distinction  between  the  powers  of  the 
master  in  a  port  of  distress,  in  matters  not  provided  for  by 
the  contract,  where  the  law  of  the  ship's  flag,  the  only  law  the 
master  may  be  expected  to  know,  is  taken  as  a  guiding  rule,  as 
in  the  case  of  The  Gaetano  e  Maria  (d),  and  cases  where  it 
appears  to  be  the  intention  of  the  parties  that  their  contract 
shall  be  construed  by  a  particular  law,  and  so  construed  it  deals 
with  the  matter  in  dispute,  as  in  The  Industrie  (c).  So  far, 
therefore,  as  the  powers  of  the  master  as  agent  of  necessity  are 
concerned,  it  is  submitted  that  the  previous  authority  of  Lloyd 
V.  Guibert  (e)  and  The  Gaetano  e  Maria  {d),  followed  in  The 
August  (/),  on  these  points  is  not  shaken,  and  in  view  of  these 
cases  the  cases  of  The  Hamburg,  Duranty  v.  Hart  (g),  The  San 
Roniati  {h),  and  The  Wilhehn  Schmidt  (i),  so  far  as  they  set  up 
another  standard  of  construction  than  the  law  of  the  flag,  are  of 
very  doubtful  authority. 


Article  8. — Evidence  of  Custom  or  Usage,  when  admissible. 

A  charter  is  so  far  conclusive  as  to  the  terms  of  the  con- 
tract expressed  in  it,  that  what  is  not  in  the  charter  cannot 
be  part  of  the  terms  {j). 


(c)  (1894),  P.  58. 

(d)  (1882),  7  P.  D.  137. 

(e)  (1865),  L.  R.  1  Q.  B.  115,  125. 
(/)(1891),  P.  329. 

{(j)  (1864),  B.  &  L.  253,  260,  272. 

(h)  (1872),  L.  R.  3  Adm.  583  ;  L.  R.  5  P.  C.  301. 

{i)  (1871),  25  L.  T.  34  ;    1  Asp.  Mar.  C.  82. 

( j)  The  truth  of  an  oral  representation  not  embodied  in  the  charter  may, 
however,  be  a  condition  precedent  to  the  vahdity  of  the  charter,  or  a  col- 
lateral warranty,  the  breach  of  which  gives  rise  to  an  action  for  damages. 
See  De  Lassalle  v.  Guildford  (1901),  2  K.  B.  215  (C.A.),  and  the  cases  cited 
therein  for  the  general  principle,  and  Hassan  v.  Runciman  (1904),  10  Com. 
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To  this  there  is  an  exception  that  customs  of  trade  which 
regulate  the  performance  of  the  contract,  but  do  not 
change  its  essential  character,  are  tacitly  incorporated  in 
the  contract,  though  not  expressed  in  it  {k),  on  the  ground 
that  the  parties  to  the  contract  must  be  presimaed  to  have 
contracted  with  reference  to  such  customs  (Z). 

Customs  of  trade  may  control  the  mode  of  performance 
of  a  contract,  but  cannot  change  its  intrinsic  character  (m). 
Thus  if  the  express  terms  of  the  charter  are  inconsistent 
with  1?he  alleged  usage,  evidence  of  the  usage  will  not  be 
admissible  {Jc). 

Evidence  of  usage  is  therefore  admissible  to  explain 
ambiguous  (?i)  mercantile  expressions  in  a  charter,  or  to 
add  incidents,  or  to  annex  usual  terms  and  conditions 
which  are  not  inconsistent  with  the  AVTitten  contract 
between  the  parties,  but  not  for  any  further  purpose  (o). 

It  is  more  readily  admissible  to  explain  the  contract  of 


Cas.  19,  for  its  application  to  a  charterparty.  But  see  Heilbut  v.  Biickleton 
(1913),  A.  C.  30,  as  to  the  soundness  of  certain  dicta  in  De  Lassalle  v, 
Guildford. 

(k)  Robinson  v.  Mollett  (1875),  L.  R.  7  H.  L.  802,  at  p.  811,  per  Black- 
burn, J.  See  also  Brett,  J.,  at  p.  819,  and  Lord  Chelmsford,  p.  836.  The 
custom  may  be  excluded  by  express  words,  Brenda  Co.  v.  G-reen  (1900), 
1  Q.  B.  518,  "  any  custom  of  the  port  to  the  contrary  notwithstanding." 
On  the  nature  of  a  "  custom  of  trade,"  see  per  Willes,  J.,  in  Meyer  v.  Dresser 
(1864),  16  C.  B.,  N.  S.  at  p.  662. 

{I)  Kirchner  v.  Venus  (1859),  12  Moore,  P.  C.  361,  399. 

(m)  Mollett  V.  Robinson  (1870),  L.  R.  5  C.  P.  656,  per  Willes,  J.  ;  see  also 
L.  R.  7  H.  L.  at  p.  836  ;  The  Nifa  (1892),  P.  411. 

{n)  E.g.  "  freight,"  which  is  a  well-understood  term  in  a  contract,  cannot 
be  explained  by  usage  :  Krall  v.  Burnett  (1877),  25  W.  R.  305  ;  though  its. 
method  of  payment,  which  varies  in  each  port,  can  :  Brown  v.  Byrne  (1854), 
3  E.  &  B.  702  ;  Falkner  v.  Earle  (1863),  3  B.  &  S.  360  ;  The  Norway  (1865), 
3  Moore,  P.  C,  N.  S.  245.  In  Aktieselkab  Helios  v.  Ekman  (1897),  2  Q.  B.  83 
(C.A.),  evidence  of  custom  was  admitted  to  explain  the  meaning  of  the 
words  "  alongside  "  and  "  delivery  "  in  the  port  of  London.  See  also 
Stephens  v.  Wintringham  (1898),  3  Com.  Cases,  169  (Grimsby);  Glasgow 
Navigation  Co.  v.  Howard  (1910),  15  Com.  Cas.  88  (London);  Northmoor 
S.S.  Co.  V.  Harland  <L-  Wolff  (1903),  2  Ir.  Rep.  657  (Belfast) ;  Strathlorne 
S.S.  Co.  V.  Baird  (1915),  Sess.  Cas.  956  (Leith).  Similarly  evidence  was 
admitted  to  explain  the  phrase  "  in  regular  turn  "  :  The  Cordelia  (1909), 
P.  27.  In  Bennetts  v.  Brotvn  (1908),  1  K.  B.  490,  Walton,  J.,  held  that 
"  weather  working  day  "  was  an  imambiguous  term  and  refused  to  admit 
evidence  to  explain  its  meaning  :  but  in  British  <fc  Mexican  Co.  v.  Lockett 
(1911),  1  K.  B.  264,  the  C.  A.  held  that  evidence  of  custom  was  admissible  to 
explain  "  working-day." 

(o)  Robinson  v.  3Iollett  (1875),  L.  R.  7  H.  L.,  pp.  802,  815,  per  Mellor,  J.  ; 
Produce  Brokers  Co.  v.  Olympia  Oil  Co.  (1917),  1  K.  B.  320. 
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which  a  bill  of  lading  is  evidence,  as  the  bill  of  lading  is 
not  the  contract,  but  only  evidence  of  the  contract  (p). 

In  general,  therefore,  the  term  "  loading  "  will  be  con- 
strued by  the  usages  of  the  port  of  loading  (q),  "  discharge" 
by  the  usages  of  the  port  of  discharge  (r),  the  method  of 
payment  of  freight,  in  the  absence  of  express  provisions  (s), 
by  the  usages  of  the  port  where  freight  is  payable  {t)  ;  for 
where  the  performance  of  a  contract  has  reference  to  a 
particular  trade  the  party  contractmg  is  necessarily  obliged 
to  make  himself  acquainted  by  due  inquiry  with  the  usages 
of  that  trade  (u). 

Usages  or  customs  to  be  enforced  by  the  Courts  must 
be — 1.  reasonable  ;  2.  certain  ;  3.  consistent  with  the 
contract  ;  4.  universally  acquiesced  in  ;  5.  not  contrary 
to  law  {x). 

A  custom  is  a  reasonable  and  universal  rule  of  action  in  a 
locality,  followed  not  because  it  is  believed  to  be  the 
general  law  of  the  land  or  because  the  parties  following  it 
have  made  particular  agreements  to  observe  it,  but  be- 
cause it  is  in  effect  the  common  law  within  that  place  to 
which  it  extends,  although  contrary  to  the  general  law  of 
the  realm  {y). 

(p)  See  Andrew  v.  Moorhouse  (1814),  5  Taunton,  435. 

[q)  E.g.  The  Skandinav  (1881),  51  L.  J.  Ad.  93;  Fullagsen  v.  Walford 
(1883),  1  C.  &  E.  198;  Cuthbert  v.  Gumming  (1855),  11  Ex.  405  ;  Leide- 
mann  v.  Schultz  (1853),  14  C.  B.  38 ;  Lawson  v.  Burness  (1862),  1  H.  &  C. 
396. 

(r)  Marzetti  v.  Smith  (1883),  49  L.  T.  580 ;  Petrocochino  v.  Bott  (1874), 
L.  R.  9  C.  P.  355  ;  Aste  v.  Stumore  (1884),  1  C.  &  E.  319. 

(s)  Gulf  Line  v.  Laycock  (1901),  7  Com.  Cas.  1. 

[t)  See  note  {n),  supra  ;  post.  Note,  p.  25. 

(u)  Per  Willes,  J.,  in  Russian  Go.  v.  De  Silva  (1863),  13  C.  B.,  N.  S.  610, 
617,  and  see  cases  and  rules  laid  down  in  notes  to  Wigglesworth  v.  Dallison, 
1  Smith,  L.  C.  12th  ed.,  p.  613. 

(a;)  For  discussion  of  these  conditions,  see  Ropner  v.  Stoate  Hosegood  dh  Go. 
(1905),  10  Com.  Cas.  73  ;  Sea  S.S.  Go.  v.  Price  Walker  <fc  Go.  (1903),  8  Com. 
Cas.  297,  as  to  the  growth  and  reasonableness  of  customs  to  discharge  ships 
at  a  certain  rate  per  day:  In  re  Walkers  and  Shaw  (1904),  2  K.  B.  152, 
where  a  custom  was  admitted ;  and  In  re  N.  W.  Rubber  Go.  and  Hutten- 
bach  (1908),  2  K.  B.  907  :  see  at  p.  917.  See  also  Hogarth  v.  Leith  Seed 
Go.  (1909),  Sess.  Cas.  955;  Glasgow  Navigation  Go.  v.  Howard  (1910),  15 
Com.  C.  88. 

(y)  Per  Scrutton,  J.,  Anglo-Hellenic  Go.  v.  Dreyfus  (1913),  108  L.  T.  36,  at 
p.  37,  citing  Tindal,  C.J.,  in  Lockwood  v.  Wood  (1844),  6  Q.  B.  50,  at  p.  64. 
Therefore  an  attempt  to  prove  a  custom  in  a  Russian  port  supported  only 
by  evidence  of  the  general  law  of  Russia  which  differed  from  Enghsh  law 
failed.    Anglo- Hellenic  Go.  v.  Dreyfus  (ubi  supra.) 
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An  arbitrator  empowered  to  decide  disputes  under  a 
contract  is  competent  to  determine  the  existence  of  a 
custom  affecting  the  rights  and  obhgations  luider  the 
contract  (2). 

Note.- — In  a  charter  to  discharge  "  according  to  the  custom  of 
the  port,"  the  jury  were  directed  "  that  '  custom  '  in  the  charter 
did  not  mean  custom  in  the  sense  in  which  the  word  is  some- 
times used  by  lawyers,  but  meant  a  settled  and  estabhshed 
practice  of  the  port,"  and  the  House  of  Lords  approved  this 
direction  (a).  This  seems  to  require  a  less  rigorous  standard  of 
proof  than  in  the  case  of  a  legal  custom.  The  nature  of  a  bind- 
ing custom  has  been  thus  illustrated  :  "  In  order  that  the  shippers 
should  be  taken  to  have  impliedly  given  leave  to  stow  the  goods 
on  deck,  the  shipowners  must  prove  a  practice  so  general  and 
universal  in  the  trade,  and  in  the  particular  port  from  which 
the  goods  were  taken,  that  every  one  shipping  goods  there  must 
be  taken  to  know  that  other  people's  goods,  if  not  his  goods,  might 
probably  be  stowed  on  deck  "  (6). 

If  a  custom  is  once  established,  "  contracting  out  "  of  it  does 
not  by  itself  destroy  the  custom.  But  if  "  contracting  out  " 
becomes  so  prevalent  that  the  custom  is  only  left  operative  in 
exceptional  cases,  then  the  custom  itself  must  be  held  to  have 
been  abolished  (c). 

I.  Cases  in  which  evidence  of  usage  has  been  held 
admissible. 

Case  1. — Charter  between  A.  and  C,  a  foreigner,  from  Riga  to 
Liverpool,  containing  clauses  :  "  the  steamer  to  be  discharged  in 
ten  working  days.  Discharging  dock  to  be  ordered  on  arrival  at 
Liverpool."  Evidence  was  tendered  of  a  custom  of  the  port  of 
Liverpool,  tbat  in  the  case  of  timber  ships  lay-days  commenced 
on  the  mooring  of  the  ship  at  the  quay  where  she  was  to  discharge. 
Held  admissible,  as  explaining  the  meaning  of  "  arrival  at  Liver- 
pool "  ;  inadmissible,  if  its  effect  was  to  vaiy  or  add  to  the  terms 
of  the  charter,  unless  it  was  proved  to  have  been  known  to  both 
parties  (d). 

Case  2.- — D.  entered  into  a  charter  with  A.  "  as  agents  for  mer- 
chants," and  signed  it  "  as  agents  for  merchants."     Evidence  was 


(2)  Produce  Co.  v.  Olympia  Co.  (1916),  1  A.  C.  314. 

(a)  Postlethwaite  v.  Freeland  (1880),  5  App.  C.  at  p.  616. 

(6)  Newall  v.  Roijal  Exchange  Sfiipping  Co.  (1885),  33  W.  R.  342.  868, 
at  p.  869 ;  on  the  facts  of  which  see  Royal  Exclmnge  Co.  v.  Dixon  (1886), 
12  App.  C.  at  p.  18.  The  practice  of  the  only  shipper  at  the  port  for  30 
years  has  been  held  not  to  constitute  a  custom  of  the  port :  Clacevich  v. 
Hutcheson  (1887),  15  Sc.  Sess.  C.  4th  Ser.  11.  Otherwise  at  the  port  of 
Newlyn:  Temple  v.  Runnalls  (1902),  18  T.  L.  R.  822. 

(c)  Per  ChanneU,  J.,  Ropner  v.  Stoate  Hosegood  (1905),  10  Com.  Cas.  73. 

(d)  S.S.  Norden  v.  Dempsey  (1816),  1  C.  P.  D.  654,  and  see  Note,  post,  p.  25 
But  see  Metcalfe  v.    Thompson   (1902),    18    Times    L.   R.   706,    where   a 


ity 
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tendered  of  a  custom  that  if  D.'s  principal  were  not  disclosed  within 
a  reasonable  time,  D.  was  personally  liable.  Held  admissible,  as 
not  inconsistent  or  irreconcilable  with  the  written  contract,  but  as 
adding  in  a  certain  contingency  a  collateral  provision  for 
liability  (e). 

Case  3. — A  charter  was  made  ''  on  condition  of  the  ship's  taking 
a  cargo  of  not  less  than  1000  tons  of  weight  and  measurement." 
Held,  that  the  proportions  of  weight  and  measurement  tonnage 
were  to  be  ascertained  by  oral  evidence  of  the  usage  of  the  port  of 
loading  (/). 

Case  4. — A  ship  was  chartered  "  to  proceed  to  a  port  in  the 
Bristol  Channel  or  so  near  thereto  as  she  may  safely  get  at  all 
times  of  tide  and  always  afloat,  and  deliver  the  same,  eight  running 
days  to  be  allowed  tor  discharging  the  cargo."  The  ship  was 
ordered  to  Z.,  and  entered  the  port  of  Z.  :  a  custom  of  the  port  of 
Z.  was  proved  that  vessels  too  heavily  laden  to  proceed  in  the  port 
beyond  Y.,  were  lightened  at  Y.,  and  proceeded  by  canal  to  Z., 
and  there  finished  unloading  ;  and  that  the  times  of  unloading  at 
Y.  and  Z.  counted  in  the  lay-days,  but  not  the  time  spent  in  pro- 
ceeding along  the  canal.  Held  admissible,  as  not  inconsistent  with 
the  charter  (g). 

Case  5. — Wool  was  shipped  from  Odessa  under  a  bill  of  lading, 
"  freight  to  be  paid  in  London  on  delivery  at  80s.  per  ton,  gross 
weight,  tallow,  grain,  or  seed  in  proportion  as  per  London  Baltic 
printed  rates."  Held,  that  evidence  of  the  customs  of  the  Russian 
trade  was  admissible  to  explain  this  bill  of  lading,  though  the 
defendant,  the  consignee  under  it,  was  wholly  unconnected  with 
the  Russian  trade  {h). 

Case  6. — A  bill  of  lading  stated  that  goods  shipped  at  X.  were 
deliverable  at  Z.,  "he  or  they  paying  freight  for  the  said  goods, 
five-eighths  of  a  penny  per  pound — with  5  per  cent,  primage  and 
average  accustomed."  Held,  that  evidence  of  a  custom  of  Z. 
to  deduct  three  months'  discount  on  freights  on  goods  from  X.  was 
admissible  (i). 

Case  7. — A  charter  provided  that  a  ship  should  deliver  a  cargo  of 
timber  "  which  should  be  taken  from  alongside  at  merchant's  risk 
and  expense."  Held,  that  evidence  of  a  custom  that  the  ship 
should  place  the  timber  in  barges  alongside  at  its  own  expense  was 
admissible  as  explaining  "alongside"  and  "delivery"  {k). 


customary  rate  of  loading,  if  proved,  was  rejected  as  contradicting  the 
provisions  of  the  charter. 

(e)  Hutchinson  v.  Tatham  (1873),  L.  R.  8  C.  P.  482  ;  see  p.  31,  'post. 

(/)  Fust  v.  Dowie  (1864),  5  B.  &  S.  20  ;   see  Article  25,  post. 

(g)  Nielsen  v.  Wait  (1885),  14  Q.  B.  D.  516;  16  Q.  B.  D.  67  (C.A.).  But 
see  Reynolds  v.  Tomlinson  (1896),  1  Q.  B.  586.  See  also  Sea  S.S.  Co  v.  Price 
Walker  (1903),  8  Com.  Cases,  292. 

(h)  Russian  Steam  Navigation  Company  v.  De  Silva  (1863),  13  C.  B.,  N.  S. 
610. 

■  (i)  Brown  v.  Byrne  (1854),  3  E.  &  B.  702.  See  also  Falkner  v.  Earle  ( 1863), 
3  B.  &  S.  360  ;  and  The  Norway  (1865),  3  Moore,  P.  C,  N.  S.  246,  and  com- 
pare Case  7,  infra. 

{k)  Aktieselkab  Helios  v.  Ekman  (1897),  2  Q.  B.  83  ;  cf.  Stephens  v.  Win- 
iringham  (1898),  3  Com.  Cases,  169,  and  Petersen  v.  Freebody  (1895),  2  Q,  B, 
294,  where  no  custom  was  alleged.  The  custom  established  in  the  first- 
named  case  is  sometimes  excluded  by  the  insertion  in  the  charter  of  the 
words  "  any  custom  of  the  port  to  the  contrary  notwithstanding  "    -.Brenda 
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Case  8. — By  a  charter  cargo  was  to  be  discharged  at  a  certain 
rate  per  "  working  day."  The  charterer  in  answer  to  a  claim  for 
demurrage  pleaded  that  by  the  custom  of  the  port  a  ''  sui-f  day" 
{i.e.  a  day  when  surf  on  the  beach  prevented  lighters  from  dis- 
charging) was  not  a  "  working  day."  Held,  that  evidence  of 
the  custom  was  admissible  to  explain  the  meaning  of  "  working 
day"  (l). 

Case  9. — A  cargo  of  barley  in  bags  from  an  American  port  was 
to  be  discharged  at  Leith,  "  to  be  delivered  from  the  ship's 
tackles,"  and  also  "  according  to  the  custom  of  the  port."  A 
custom  of  the  port  of  Leith  was  proved  whereby  American  grain 
cargoes  in  bags  were  bulked  by  the  receivers'  men  in  the  hold, 
hoisted  in  tubs  to  the  deck,  and  there  refilled  into  sacks  provided 
by  the  receivers.  The  consignees,  who  alleged  ignorance  of  this 
custom,  claimed  to  have  the  cargo  discharged  in  the  original  bags. 
Held,  that  the  custom  was  good  and  was  binding  on  the  con- 
signees, who  were  liable  for  extra  cost  of  discharge  incurred,  owing 
to  their  objection,  by  the  shipowners  (tn). 

II.  Cases  in  which  evidence  of  usage  has  been  held 
inadmissible. 

Case  10. — A  bill  of  lading  contained  the  clause  "  freight  payable 
in  London."  Evidence  was  tendered  that  this  meant  by  the 
custom  of  the  steam  shipping  trade  "  freight  payable  in  advance  in 
London."  Held  inadmissible,  the  word  "freight"  being  unam- 
biguous, and  there  being  nothing  in  the  context  to  qualify  it  (n). 

Case  11.- — A  charter  "to  a  safe  port,  or  as  near  thereto  as  she  can 
safely  get,  and  always  lay  and  discharge  afloat."  Evidence  was 
tendered  of  a  custom  of  the  port  of  Z. ,  to  lighten  ships  outside  the 
port,  if  they  were  laden  too  deep  to  enter  the  port,  and  then  to 
require  them  to  proceed  into  port.  Held  inadmissible,  as  incon- 
sistent with  the  contract,  and  as  being  a  custom  "  to  apply  to  a 
contract  where  the  ship  was  only  bound  to  go  into  Z.,  something  to 
be  done  before  she  got  to  Z."  (o). 

Case  12. — A  charter  to  deliver  "  at  Z. ,  or  so  near  thereto  as  the 
vessel  could  safely  get."  Evidence  was  tendered  of  a  custom  of 
the  port  of  Z.  by  which  the  consignee  was  only  bound  to  take 
delivery  at  Z.  Held  inadmissible,  as  inconsistent  with  the 
charter  (jy). 

Co.  V.  Green  (1900),  1  Q.  B.  518.  See  as  to  a  similar  custom  at  Liverpool, 
Cardiff  S.S.  Co.  v.  Jamieson  (1903),  19  Times  L.  R.  159  ;  at  London,  Glasgovi 
Navigation  Co.  v.  Hoirard  (1910),  26  T.  L.  R.  247  ;  at  Belfast,  Northmoor 
S.S.  Co.  v.  Harland  and  Wolff  (1903),  2  L-.  Rep.  657. 

(0  British  <fe  Mexican  Co.  v.  Lockett  (1911),  1  K.  B.  264.  Contrast 
Bennetts  v.  Brown  (1908),  1  K.  B.  490,  which  appears  to  be  overruled  by  this 
decision  of  the  C.  A. 

(m)  Strathlorne  S.S.  Co.  \.  Baird  (1915),  Sess.  Cas.  956. 

(n)  KraU  v.  Burnett  (1871),  25  W.  R.  305.  See  also  Leivis  v.  Marshall 
(1844),  7  M.  &  G.  729,  where  evidence  that  "  freight  "  included  "  passage 
money  "  was  rejected  :  Cockburn  v.  Alexander  (1848),  6  C.  B.  791  ;  Bennetts 
V.  Brown  (1908),  1  K.  B.  490. 

(o)  The  Alhambra  (1881).  L.  R.  6  P.  D.  68  (C.A.). 

(p)  Hayton  v.  Incin  (1879),  5  C.  P.  D.  130.  Cf.  The  Nifa  (1892).  P.  411. 
See  also  Kearon  v.  Radford  (1895),  11  T.  L.  R.  226,  where  on  a  charter 
requiring  the  shipowner  "  to  dehver  into  lighter,"'  evidence  of   a  custom 
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Case  13. — Evidence  was  tendered  of  a  "  universal  custom  "  of 
merchants  to  deduct  from  the  bill  of  lading  freight  the  value  of 
goods  which,  though  mentioned  in  the  bill  of  lading,  have  never 
actually  been  put  on  board.  Held  inadmissible,  as  a  mere  mode  of 
carrying  on  business  and  of  settling  accounts,  and  not  a  practice 
of  merchants  creating  rights  between  the  parties  to  the  contract  (g). 

Case  14. — In  an  action  by  the  indorsee  of  mate's  receipts  given 
at  X.  against  an  Enghsh  captain  for  delivering  goods  laden  at  X. 
to  indorsees  of  a  bill  of  lading,  evidence  was  offered  of  a  custom  at 
X.,  that  mate's  receipts  are  negotiable  instruments,  passing  the 
property  in  the  goods  by  indorsement  without  notice  to  the  ship- 
owner, and  that  the  master  is  bound  only  to  sign  bills  of  lading  on 
delivery  of  the  mate's  receipts,  or  if  he  has  already  signed  bills  of 
lading,  to  sign  a  second  set  for  the  holder  of  the  mate's  receipt,  to 
whom  alone  he  must  deliver  the  goods.  Held,  unreasonable  and 
not  binding  on  captains  or  shipowners  (?•). 

Case  15. — A  charter  required  the  freighter  to  pay  "  95s.  per  ton 
•on  goods  shipped  at  X.  for  Z.,  cotton  to  be  taken  at  fifty  cubic  feet 
per  ton."  Evidence  was  tendered  of  a  custom  at  X.,  that  the 
measurement  before  the  goods  were  shipped  should  be  accepted. 
Held  admissible,  but  displaced  by  proof  of  the  objection  of  the 
captain  so  to  receive  them,  of  their  measurement  on  board  by  the 
captain,  and  his  delivery  to  the  shippers  of  a  note  of  his 
measurement  (s). 

Note. — The  line  between  admissibility  and  rejection  of  evidence 
of  custom  is  very  difficult  to  draw,  and  some  of  the  cases,  notably 
Hutchinson  v.  Tatham  {t),  are  hard  to  reconcile  with  any  clear 
principle.  In  one  sense  the  contract  must  always  be  varied 
or  added  to  by  the  admission  of  evidence  of  custom,  inasmuch  as 
the  construction  of  the  contract  by  the  Court  would  not  be  the 
same  without  the  parol  evidence,  or  else  such  evidence  would  be 
unnecessary.  The  best  test  whether  a  custom  is,  or  is  not,  con- 
sistent with  the  contract  is  that  of  Lord  Campbell,  C.J.,  "  To  fall 
within  the  exception  of  repugnancy  the  (custom)  must  be  such  as 
if  expressed  in  the  written  contract  would  make  it  insensible  or 
inconsistent  "  {u).  The  whole  question  has  been  fully  discussed 
in  Robinson  v.  Mollett  {x).  Another  difficulty  arises  from  the 
apparent  conflict  between  the  dicta  in  Kirchner  v.  Venus  {y)  and 

requiring  the  charterer  to  take  out  of  the  hold  was  rejected  as  contradicting 
the  charter ;  and  Gulf  Line  v.  Laycock  (1901),  7  Com.  Cas.  1,  where  in  a 
charter  providing  that  freight  was  "  to  be  paid  on  dehvery  in  cash  without 
deduction  on  gross  weight  at  Queen's  beam,"  evidence  of  a  custom  that  the 
consignee  must  either  weigh  at  his  own  expense,  or  take  without  weighing 
at  bill  of  lading  weight  less  two  per  cent.,  was  rejected  as  contradicting  the 
charter.    See  also  Hogarth  v.  LeAth  Seed  Co.  (1909),  Sess  Cas.  955. 

(q)  Per  Willes,  J.,  in  Meyer  v.  Dresser  (1864),  16  C.  B.,  N.  S.  646,  662. 

(r)  Hathesing  v.  Laing  (1873),  L.  R.  17  Eq.  92. 

(s)  Bottomley  v.  Forbes  (1838),  5  Bing.  N.  C.  121.  See  also  Buckle  v.  Knoop 
(1867),  L.  R.  2  Ex.  125. 

{t)   Vide  supra.  Case  2,  and  post,  p.  31. 

(u)  Humjrey  v.  Dale  (1857),  7  E  &  B.  266,  at  p.  275  ;  see  Produce  Brokers 
Co.  V.  Olympia  Oil  Co.  (1917),  1  K.  B.  320. 

(a;)  (1875),  L.  R.  7H.  L.  802. 

(y)  (1859),  12  Moore,  P.  C.  361,  399. 
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S.S.  Norden  v.  Dempsey  (z),  to  the  effect  that  customs  do  not  bind 
one  ignorant  of  them,  and  such  cases  as  Robertson  v.  Jachson  (a) 
and  Hudson  v.  Ede  (b),  where  customs  of  a  port  were  held  to 
bind  persons  ignorant  of  them.  The  explanation  seems  to  be 
that,  in  the  latter  class  of  cases,  custom  is  introduced  to  explain 
the  meaning  a  word  bears  in  the  charter  ;  e.g.  the  parties  are 
presumed  to  have  meant  by  "  loading,"  "  loading  as  carried  out 
at  the  port  of  loading,"  but  what  this  is  can  only  be  construed 
by  the  customs  of  the  port  of  loading.  The  fact  that  a  person 
who  has  contracted  to  '"  load  "  at  a  certain  port  is  ignorant  of 
how  "  loading  "  is  conducted  at  that  port  cannot  save  him  from 
being  bound  by  the  ordinary  method  of  loading  there.  On  the 
other  hand,  when,  as  in  the  former  class  of  cases,  something  is 
sought  to  be  added  to  the  charter  beyond  the  language  the 
parties  have  used,  or  the  essential  character  of  the  contract  is 
sought  to  be  varied,  it  may  fairly  be  required  that  both  parties 
be  shown  to  have  known  of  this  addition,  and  therefore  to  have 
contracted  with  regard  to  it. 


Article  9. — Printed  Forms  of  Contract. 

Questions  of  mistake  in  the  expression  of  intention  fre- 
quently arise  in  the  case  of  charters  effected  by  filling  in 
printed  forms,  where  parts  of  the  printed  form,  left  in  by 
inadvertence,  are  in  direct  contradiction  to  clauses  written 
in  the  form  (c)  :  in  these  cases  the  written  clause  should 
usually  prevail,  as  clearly  expressing  the  intention  of  the 
parties  (d).  It  is  mmecessary  to  find  a  meaning  in  the 
particular  charter  for  every  word  of  a  common  printed 


(z)  (1876),  1  C.  P.  D.  at  p.  662.  Cf.  Holman  v.  Peruvian  Nitrate  Co.  (1878) 
5  Sc.  Sess.  C.  4th  Series  at  p.  663. 

(«)  (1845),  2C.  B.  412. 

(6)  (1868),  L.  R.  3  Q.  B.  412.  Cf.  Strathlorne  S.S.  Co.  v.  Baird  (1915), 
Sess.  Cas.  956. 

(c)  Curious  charters  result  from  the  filling  in  of  time  charters  on  printed 
forms  intended  for  vojage  charters,  and  vice  versa.  A  similar  result  in  a 
policy  of  insurance  puzzled  the  Courts  in  Steivart  v.  MercJianfs  Insurance 
Co.  (1885),  16  Q.  B.  D.  619. 

(d)  See  Love  v.  Rowtor  Co.  (1916),  2  A.  C.  527,  and  ScruUon  v.  Childs  (1877), 
36  L.  T.  212  :  contra,  per  Charles,  J.,  in  Baumvoll  v.  GilchreM  (1891),. 
2  Q.  B.  at  p.  317  ;  citing  Alsager  v.  St.  Katherines  Docks  (1845),  14  M.  &  W. 
794,  which  hardly  supports  the  learned  judge's  view.  Where  in  the  margin 
of  a  bill  of  lading,  which  contained  in  print  a  long  hst  of  exceptions,  including 
negUgence,  the  words  "  At  Merchant's  Risk  ''  were  added  in  writing,  it  was 
held  that  the  written  words  were  only  intended  to  sum  up  the  effect  of  the 
printed  matter,  and  did  not  supersede  it  as  the  effective  agreement :  Briscoe 
V.  Powell  (1905),  22  Times  L.  R.  128. 
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form  (e),  and  it  may  be  necessary,  in  order  to  give  effect 
to  the  written  words,  actually  to  disregard  printed  words 
that  are  inconsistent  (/).  The  Court  may  probably  look 
at  deletions  from  the  printed  form  as  showing  the  intention 
of  the  parties  (g). 

Case  1. — A  charter  contained  a  printed  clause  that  cargo  at  Z. 
"  should  be  brought  to  and  taken  from  alongside  at  owner's  risk 
and  expense  "  ;  and  a  written  one  :  "  cargo  at  Z.  as  customary." 
The  custom  at  Z.  is  that  the  ship  pays  for  the  lighterage.  Held, 
that  of  these  contradictory  clauses  the  written  one  should  prevail 
as  being  obviously  intended  by  the  parties  (7t). 

Case  2. — A  charter  contained  a  printed  clause  :  "  The  cargo  to 
be  taken  from  alongside  the  ship  at  merchant's  risk  and  expense, 
where  she  can  lie  always  afloat "  ;  and  a  written  clause  :  "  The 
cargo  to  be  discharged  .  .  .  according  to  the  custom  of  the 
respective  ports."  Held,  that  a  custom  of  Yarmouth  was  not 
admissible  to  put  on  the  shipowners  the  cost  of  pulling  cargo  from 
the  ship  "  always  afloat  "  to  the  quay  (i). 

Case  3. — A  charter  for  outward  voyage  from  X.  only,  on  a 
printed  form,  had  a  printed  memorandum  in  the  margin  :  "  com- 
mission to  be  paid  to  C. ,  to  whom  the  vessel  is  to  be  addressed  on 
her  return  to  X."  Held,  that  oral  evidence  was  essential  to  show 
that  the  memorandum  was  part  of  the  contract  (k). 

Case  4. — A  printed  charter  between  A.  and  C.  contained  a  clause 
in  print,  "  the  ship  being  now  warranted  tight  and  strong."  No 
evidence  of  inadvertence  in  both  parties  as  to  this  clause  was  given. 


(e)  Per  Brett,  J.,  and  other  Judges  in  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.  522, 
536,  550, 557  ;  Pearson  v.  Goscheii  {186i),  17  C.  B.,  N.  S.  353,  373,  376 ;  but 
see  McLean  v.  Fleming  (1871),  L.  R.  2  H.  L.  (Sc.)  128. 

(/)  See  Love  v.  Roicfor  Co.  (1916),  2  A.  C.  527,  at  pp.  535,  536.  Cf.  Cunard 
Co.  V.  Marten  (1903),  2  K.  B.  oil. 

(g)  Per  Lord  Esher  in  Baumvoll  v.  Gilchrest  cb  Co.  (1892),  1  Q.  B.  256  ; 
cf.  per  Lord  Herschell  (1893),  A.  C.  p.  15.  See  also  Gray  v.  Carr  (1871),  L.  R. 
6  Q.  B.  at  p.  524  (note)  and  p.  529  ;  Stanton  v.  Richardson  (1874),  L.  R.  9 
C.  P.  390  ;  Glynn  v.  Margefson  (1892),  1  Q.  B.  337  ;  (1893),  A.  C.  at  p.  357, 
per  Lord  Halsbury  ;  Caffin  v.  Aldridge  (1895),  2  Q.  B.  650 ;  Rowland  S.S.  Co. 
V.  Wilson  (1897),  2  Com.  Cases,  198  ;  contra,  per  Lords  Hatherly  and  Black- 
bum  in  Inglis  v.  Buttery  (1878),  L.  R.  3  App.  Cas.  at  pp.  569,  576  ;  Farwell, 
L.J.,  in Lyderhorn  Co.  v.  Du7ican  (ld09),  2  K.  B.  at  p.  941  ;  Eve,  J.,  in  Man- 
chester Co.  v.  Horlock  (1914).  1  Ch.  at  pp.  463,  464.  It  is  not  clear  why  the 
"  deletion  "  is  not  a  "  surrounding  circumstance  "  which  may  be  looked  at. 

(h)  Scrutton  v.  ChiUs  (1877),  36  L.  T.  212.  See  also  Alsager  v.  St.  Kath. 
Docks  (1845),  14  M.  &  W.  at  p.  799  ;  Moore  v.  Harris  (1876),  1  App.  Cas.  318, 
327  ;  where  the  written  clauses  required  the  ship  to  deliver  to  a  railway 
and  forward  to  Toronto,  and  there  was  a  printed  clause  "goods  to  be  taken 
from  alongside  by  consignee  immediately  the  vessel  is  ready  to  discharge, 
or  otherwise  they  will  be  landed  and  stored  at  expense  of  consignee." 

(i)  The  Nifa  (1892),  P.  411,  in  which  A.  L.  Smith,  J.,  doubted  Scrutton  v. 
Childs  (v.  s.)  ;  rather  thinking  that  the  clauses  were  not  contradictory  than 
objecting  to  the  principle  here  stated.  On  the  merits,  see  Aktieselkab  Helios 
V.  Ekman  (1897),  2  Q.  B.  83. 

{k)  Hibbert  v.  Owen  (1859),  2  F  &  F.  502  see  Mackill  v.  Wright  (1888), 
14  App.  C  at  p.  117. 
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and  Erie,  C.  J.,  cautioned  tlie  jury  against  getting  rid  of  a  clause  by 
oral  evidence  of  misunderstanding  (I). 


Article  10. — Alterations  in  Contract. 

An  alteration,  addition,  or  erasure  in  a  charter  after 
signature,  made  and  assented  to  by  one  party  only,  voids 
the  charter  (in)  ;  mutual  assent  may  effect  such 
alteration  (w). 

(I)    Dixon  V.  Ueriot  (1862),  2  F.  &  F.  760. 

(m)  Croockewit  v.  Fletcher  (1857),  1  H.  &  N.  893,  912. 

(n)  Hall  V.  Brown  (1914),  2  Dow,  H.  L.  367, 
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SECTION   II. 

Parties  to  the  Contract, 

Article  11. — Who  are  Principals. 

Evidence  expressly  to  contradict  a  statement  in  the 
charter  as  to  the  parties  to  it  will  not  be  admitted  (a),  in 
the  absence  of  mutual  mistake  (b),  or  parol  agreement 
between  the  parties  (c).  But  where  the  charterparty 
contains  a  statement  leaving  it  ambiguous  whether  a 
particular  person  was  intended  to  be  personally  liable 
under  it,  or  where  a  person  who  did  not  execute  the 
charter  denies  that  he  ever  gave  any  authority  for  its 
execution,  parol  evidence  of  the  real  contract  between  the 
parties  or  whether  there  was  any  real  contract  will  be 
admissible  (d). 

Case  1. — B.  signed  a  cliarter  as  "  owner  of  the  good  ship  Anne  "  : 
evidence  was  tendered  to  prove  that  he  signed  as  agent  for  A.,  the 
real  owner.  Held,  inadmissible  to  contradict  the  special  descrip- 
tion in  the  charterparty,  or  to  allow  A.  to  sue  (e). 

Case  2. — B.,  a  broker,  sold  to  C.  goods  and  gave  a  sold  note : 
"  Sold  by  B.  to  C.  for  and  on  account  of  owner."  Held,  that  B. 
was  not  primarily  liable  on  the  contract,  but  that  evidence  of  a 
custom  in  the  trade  that  brokers  were  liable  as  principals  on  such  a 
contract  if  they  did  not  disclose  their  principal  at  the  time  of 
making  the  contract,  was  admissible,  inasmuch  as  it  did  not  remove 
the  principal's  liability,  but  added  a  personal  liability  of  the  broker. 
Semble  {per  Fry,  L.J.),  it  would  not  have  been  admissible  if  it 
professed  to  exclude  the  liability  of  the  principal  (/). 

Case  3. — In  a  printed  charter  between  C.  and  A. ,  the  name  of  K. ,. 
who  was  not  a  party  to  the  charter,  was  by  mistake  left  as  char- 


(a)  Humble  v.  Hunter  (1848),  12  Q.  B.  310.    See  also  Lucas  v.  De  la  Cour 
(1813),  IM.&S.  249. 

(b)  Breslauer  v.  Barwick  (1816),  36  L.  T.  52. 

(c)  Wake  v.  Harrop  (1862),  1  H.  &  C.  202 ;    Cowie  v.   Witt  (1874),  23 
W.  R.  76. 

(d)  See  ante,  Article  6. 

(e)  Humble  v.  Hunter  (1848),  12  Q.  B.  310. 
if)  Pike  V.  Ongley  (1887),  18  Q.  B.  D.  708. 
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terer.  To  tlie  plea  that  A.  had  not  contracted  with  C. ,  a  reply  that 
the  intention  was  to  make  a  contract  between  A.  and  C,  but  that 
K.'s  name  had  been  left  in  by  mistake,  was  held  good  in  law,  with- 
out reforming  the  contract  {g). 

Case  4. — A  charter  with  A. ,  in  the  body  of  which  D.  and  Co.  were 
expressed  to  be  charterers,  was  signed  by  D.,  "  For  C.  and  Co.,  D. 
and  Co.,  agents."  In  an  action  by  A.  against  D.,  D.  set  up  an 
express  parol  agreement  between  A.  and  D.  that  D.'s  signature  was 
only  to  be  as  agent,  and  was  not  to  render  him  liable  as  principal. 
Held,  a  good  defence  (h). 

Case  5. — D.  signed  a  charter  with  A.  "  for  C,  D.  agent,"  and  in 
an  action  against  him  by  A. ,  gave  evidence  that  at  the  time  of 
signing  he  told  A.  that  he  (D.)  was  not  liable,  but  that  C.  was. 
A.  admitted  this,  but  said  he  remained  silent,  and  did  not  assent. 
Held,  evidence  to  go  to  the  jury  of  express  agreement  that  D. 
should  not  be  liable,  which  would  be  a  good  defence  (i). 

Note. — This  proposition  is  apparently  contradicted  by  four 
cases  (k).  In  Schmaltz  v.  Avery  (l)  C.  had  entered  into  a  charter 
between  "  A.  and  C.  &  Co.,  agents  of  the  freighter,"  and  con- 
taining the  clause,  "  this  charter  being  concluded  on  behalf  of 
another  party,  it  is  agreed  that  all  responsibility  on  the  part  of 
C.  &  Co.  shall  cease  as  soon  as  the  cargo  is  shipped."  At  the 
trial  it  was  proved,  no  objection  being  taken  to  the  evidence, 
that  C.  was  the  real  freighter.  The  Court  of  Queen's  Bench 
expressly  noted  that  the  evidence  had  not  been  objected  to,  and 
admitted  that  it,  "  strictly  speaking,  contradicted  the  charter, 
yet,"  they  continued,  "  the  defendant  does  not  appear  to  be  pre- 
judiced ;  for,  as  he  was  regardless  who  the  real  freighter  was, 
it  should  seem  that  he  trusted  for  his  freight  to  the  lien  on  the 
cargo  "  (and  not  to  the  person  of  any  particular  freighter). 
"  But  there  is  no  contradiction  of  the  charter  if  the  plaintiff  can 
be  considered  as  filling  two  characters,  namely,  those  of  agent 
and  principal  ...  he  might  contract  as  agent  for  the  freighter, 
whoever  that  freighter  might  turn  out  to  be,  and  might  still 
adopt  the  character  of  freighter  himself  if  he  chose." 

In  Carr  v.  Jackson  (m),  where  the  charter  was  made  between 
A.  and  D.,  but  contained  the  clause,  ''  this  charter  being  con- 
cluded by  D.  on  behalf  of  another  party  resident  abroad,"  D.'s 
liability  is  to  cease  on  his  shipping  the  cargo,  Parke,  B.,  said, 
"  The  defendant  would  have  been  responsible  for  the  freight  of 
the  goods  if  it  had  been  shewn  that  he  was  the  real  principal 
in  the  matter ;    and  the  charter  which  professes  to  be  entered 


(g)  Breslauer  v.  Barwick  (1876),  36  L.  T.  52. 

(h)  Wake  v.  Harrop  (1862),  1  H.  &  C.  202.  Contrast  Lennard  v.  Robinson 
(1855),  5  E.  &  B.  155. 

(i)  Cowie  V.  Witt  (1874),  23  W.  R.  76. 

(k)  Jenkins  v.  Hutchinson  (1849),  13  Q.  B.  744  ;  Schmaltz  v.  Avery  (1851), 
16  Q.  B.  655  ;  Carr  v.  Jackson  (1852),  7  Exch.  382  ;  Adatns  v.  Hall  (1877), 
37  L.  T.  70. 

[1)  (1851),  16  Q.  B.  655,  658,  663. 

(m)  (1852),  7  Exch.  382,  385  ;   cf.  Pike  v.  Ongley  (1887),  18  Q.  B.  D.  70S. 
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into  by  him  as  agent  would  not  preclude  such  evidence  being 
given." 

In  Adams  v.  Hall  (n)  B.  entered  into  a  charter  as  "  B.  for 
owners  of  the  ship  S."  and  signed  it  "  for  owners,  B."  In  the 
Court  below  three  letters  written  by  B.  were  admitted  without 
objection  to  prove  that  B.  was  the  owner  of  the  8.,  and  the 
Divisional  Court,  noting  the  absence  of  objection  to  the  evi- 
dence, said  that  the  signatures  to  the  charter  were  consistent 
with  B.'s  ownership,  and  that  the  letters  did  not  contradict,  but 
removed  ambiguity  in,  the  charter,  and  could  therefore  be  used 
to  explain  the  position  of  B. 

In  Jenkins  v.  Hutchinson  (o)  B.  entered  into  a  charter  "  between 
A.  and  C."  and  signed  it  "  B.  pro  A."  A.  had  given  B.  no 
authority  to  make  the  charter,  and  did  not  adopt  it.  The  Court 
held  that  "  a  party  who  executes  an  instrument  in  the  name  of 
another,  whose  name  he  puts  to  the  instrument  and  adds  his 
own  name  as  agent  for  that  other,  cannot  be  treated  as  a  party 
to  that  instrument,  and  be  sued  upon  it,  unless  it  he  shewn  that 
he  xoas  the  real  'principal  "  (which  seems  to  imply  that  evidence 
for  such  a  purpose  was  admissible). 

In  one  only  of  these  four  cases,  Carr  v.  Jackson,  did  the  ques- 
tion of  the  admissibility  of  the  evidence  directly  arise,  and  even 
there,  as  the  evidence  tendered  was  itself  held  insufficient,  its 
admissibility  or  inadmissibility  was  not  vital.  In  two  of  them  {p) 
such  evidence  was  admitted  without  objection  in  the  Court 
below,  and  the  higher  Court  had  to  deal  with  it  as  already 
admitted  ;  and  in  the  fourth  case  {q)  the  Court  suggested  that 
such  evidence  would  have  been  admissible  in  a  state  of  facts  not 
before  them.  Moreover,  in  three  out  of  the  four  cases  (r)  the 
evidence  was  admitted  to  prove  that  an  agent  professing  to  con- 
tract for  an  undisclosed  principal  was  himself  that  principal, 
and  in  Jenkins  v.  Hutchinson  the  Court  suggested  that  the  evi- 
dence might  be  admitted  for  that  purpose  ;  while  in  Schmaltz  v. 
Avery  the  Court  held  that  such  a  change  of  front,  the  agent 
declaring  himself  as  the  principal,  who  was  before  undisclosed,  was 
not  inconsistent  with  the  ordinary  terms  of  such  charterparties. 

Hutchinson  v.  Tatham  [s)  was  also  a  case  of  an  agent  contract- 
ing for  an  undisclosed  principal.  The  agent  was  held  to  be 
personally  liable,  on  a  custom  imposing  such  a  liability,  if  the 
agent  did  not  disclose  his  principal  within  a  reasonable  time  ; 
but  in  so  deciding,  Bovill,  C.J.,  said,  "  Apart  from  the  evidence 
of  custom,  it  is  quite  clear  that  upon  a  contract  framed  as  this 


(n)  (1877),  37  L.  T.  70. 

(o){1849),  13  Q.  B.  744,  752. 

(p)  Schmaltz  v.  Avery  ;  Adams  v.  Hall  {vide  supra). 

(q)  Jenkins  v.  Hutchinson  (1849),  13  Q.  B.  744. 

(r)  Schmaltz  v.  Avery  ;   Carr  v.  Jackson  ;   Adams  v.  Hall  (vide  supra). 

(s)  (1873),  L.  R.  8  C.  P.  482. 
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is  (t),  the  defendants  could  not  be  personally  liable.  It  appears 
on  the  face  of  the  contract  they  are  contracting  on  behalf  of 
somebody  else  "  ;  and  Brett,  J.,  said,  "  it  is  clear  that  without 
evidence  of  custom  the  defendants  would  not  be  liable  as  prin- 
cipals. So  strong  do  I  consider  the  terms  of  the  contract  in  this 
respect,  taking  the  terms  in  the  body  and  the  signature  together, 
that  were  evidence  offered  to  shew  that  from  the  beginning  the 
defendants  were  liable  as  principals,  I  should  be  prepared  not  to 
admit  it  "  (u).  This  is  clearly  in  direct  conflict  with  the  judg- 
ment of  Parke,  B.,  in  Carr  v.  Jackson. 

In  Pihe  v.  Ongley  (x)  Lord  Esher  withdrew  his  dicta  in 
Hutchinson  v.  Tatham. 

The  result  of  the  authorities  as  to  the  admissibiUty  of  evi- 
dence showing  another  principal  to  the  contract  than  appears  on 
its  face  is  submitted  to  be  : — 

Where  a  man  purports  to  contract  as  agent  for  an  midis- 
closed  principal,  evidence  is  admissible  to  shew  that  the 
agent  himself  is  that  midisclosed  principal,  such  a  double 
character  of  the  agent  not  being  inconsistent  with  the 
terms  of  the  charter  {y)  ;  or  to  prove  a  custom  making  the 
agent  hable  as  principal,  so  long  as  such  custom  does  not 
exclude  the  liability  of  the  midisclosed  principal  {x). 


Article  12. — When  an  Agent  binds  his  Principal. 

A  person  professing  to  act  as  agent  will  bind  his  alleged 
principal  by  a  charterparty  if  that  principal  has  : — 

(1)  given  him  express  authority  to  make  such  a  con- 
tract ; 


{t)  I.e.  "  as  agents  for  merchants,"  both  in  the  signature  and  the  body 
of  the  charter. 

(m)  See  also  per  Cockburn,  C.J.,  in  Fleet  v.  Murton  (1872),  L.  E.  7  Q.  B. 
126  ;  Hill,  J.,  in  Deslandes  v.  Gregory  (1860),  2  E.  &  E.  602,  607. 

(x)  (1887),  18Q.  B.  D.  708. 

[y)  Schmaltz  v.  Avery  (1851),  16  Q.  B.  655 ;  cf.  Cooke  v.  Eshelby  (1887), 
12  App.  C.  271.  Schmaltz  v.  Avery  was  followed  and  applied  in  Harper  v. 
Vigors  (1909),  2  K.  B.  556,  and  Sharman  v.  Brandt  (1871),  L.  R.  6  Q.  B.  720 
was  distinguished.  In  Schmaltz  v.  Avery  {uhi  supra,  at  p.  662)  it  is  suggested 
that  one  who  enters  into  a  contract  as  agent  cannot  disclose  himself  as 
principal  and  recover  if  the  other  party  relied  on  his  character  as  agent  and 
would  not  have  contracted  with  him  as  principal.  In  Harper  v.  Vigors 
(ubi  supra,  at  p.  563)  Pickford,  J.,  found  that  the  facts  raised  this  position, 
but  the  point  was  not  taken  and  the  agent  recovered. 
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(2)  placed  him  in  a  position  of  implied  authority,  or 

held  him  out  as  having  such  authority  (2)  ; 

(3)  afterwards  ratified  the  contract  purporting  to  be 

made  on  his  behalf  {a). 

Case.- — On  a  charter  signed  "  C. ,  per  'proc.  of  D.,"  it  was  proved 
that  D.  was  allowed  by  C.  to  act  as  his  general  agent.  Held,  that 
C.  was  liable  in  the  charter,  though  in  making  it  D.  had  exceeded 
C.'s  special  instructions  (h). 


Article  13. — When  Agent  is  personally  liable  as  Principal. 

Whether  or  not  a  person,  professing  to  have  signed  the 
charter  as  agent,  can  sue  and  be  sued  as  principal,  depends, 
apart  from  custom  or  express  agreement,  on  the  intention 
of  the  parties,  to  be  gathered  from  the  terms  and  signature 
of  the  charterparty,  and  the  conduct  of  the  parties  in 
connection  with  the  contract  (c). 

Where  a  person  signs  the  charter  in  his  own  name 
without  quahfication,  he  is,  prima  facie,  deemed  to  contract 
personally,  and,  in  order  to  prevent  this  Hability  from 
attaching,  it  must  be  clear  from  the  other  portions  of  the 
charterparty  that  he  did  not  intend  to  bind  himself  as 
principal  (d). 

Note. — An  agent  wishing  to  protect  himself  from  personal 
liability  should  state  in  the  body  of  the  charter  that  it  is  made 
by  him  as  agent  for  the  charterer  or  shipowner,  and  sign  it  "  D., 
as  agent  for  the  charterer  "  (or  shipowner).  In  this  case,  if  no 
other  clause  in  the  charter  shows  an  intention  to  make  the  agent 
personally  hable,  he  cannot  be  sued  on  the  charter ;   unless  he 


(2)  On  the  doctrines  of  "  holding  out,"  see  per  Kay,  L.J.,  in  Baumvoll  v. 
GilchreH  (1892),  1  Q.  B.  at  p.  263.     • 

(a)  Bolton  Partners  v.  Lambert  (1889),  41  Ch.  D.  295;  Keighley  Mazted 
dk  Co.  V.  Durant  (1901),  A.  C.  240. 

(b)  Smith  V.  Maguire  (1858),  3  H.  &  N.  554. 

(c)  A  person  may  by  his  conduct  have  estopped  himself  from  denying 
that  he  is  personally  liable  :  Hermann  v.  Royal  Exchange  Shij)ping  Co. 
(1884),  1  C.  &  E.  413  :  where  a  well-known  line  put  on  to  the  berth  an  extra 
steamer,  and  were  held  by  their  conduct  and  the  form  of  the  bill  of  lading 
estopped  from  saying  that  they  were  not  the  parties  contracting  to  carry. 

(d)  Hough  v.  Manzanos  (1879),  4  Ex.  D.  104.  Cf.  Gadd  v.  Houghton 
(1876),  1  Ex.  D.  357  (C.A.) ;  Hick  v.  Tweedy  (1890),  63  L.  T.  765. 
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does  not  disclose  his  principal,  and  a  custom  that  an  agent  so 
faiUng  to  disclose  is  personally  liable  is  proved  to  exist  in  that 
trade  or  port  (e).  Where  a  person  efiects  a  charter  as  agent,  so 
describing  himself  as  to  escape  personal  liability  on  the  charter, 
but  has  not  in  fact  the  authority  he  professes  to  have,  so  that 
his  professed  principal  repudiates  the  charter,  the  alleged  agent 
is  liable  for  breach  of  an  implied  warranty  that  he  has  the  autho- 
rity that  he  professes  to  have  (/).  The  measure  of  damages  for 
such  a  breach  is  what  the  plaintiff  has  in  fact  lost,  because  he  has 
not  a  binding  contract  with  the  alleged  principal  (g). 

By  telegrajjhic  authority.  In  Lilly  v.  Smales  (h),  where  an 
agent  signing  "  by  telegraphic  authority  of  charterer,  D.,  as 
agent,"  efiected  a  charter  which,  through  a  mistake  in  trans- 
mission of  the  telegram  instructing  him,  he  had  no  authority  to 
effect,  Denman,  J.,  admitted  evidence  as  to  the  meaning  attached 
by  business  men  to  such  words,  and  held  on  that  evidence  that 
the  warranty  implied  by  such  a  signature  was  only  that  the 
agent  had  a  telegram  which,  if  correct,  authorised  such  a  charter 
as  that  which  he  signed. 

In  Suart  v.  Haigli  (i).  where  S.,  a  sub-agent,  effected  a  charter 
purporting  to  be  made  between  A.  and  '"  D.  as  agent  for  char- 
terer C,"  on  telegi-aphic  instructions  from  D.,  an  agent  of  C, 
the  charterer,  and  signed,  "  S.  by  telegraphic  authority  of  D.  as 
agent,"  the  House  of  Lords  held  that  S.  warranted  that  he  had 
authority  from  C,  as  well  as  from  D.,  to  sign  the  charter. 

I.  Cases  where  an  agent  has  been  held  liable  as  prin- 
cipal (k). 

Case  1. — Charter  between  A.  and  "  D.  on  behalf  of  C,"  after- 
wards referred  to  as  "  the  parties  :  "  signed  by  A.  and  D.  Held, 
D.  was  a  party  to  the  contract,  and  could  sue  and  be  sued  under 

it  H). 

Case  2. — Charter  between  C.  and  "  B.  for  owners  of  tiie  <S." 


(e)  Per  Bovill,  C.J.,  and  Brett,  J.,  Hutchinson  v.  Tatham  (1873),  L.  R. 
8  C.  P.  482.  See  also  brokers'  cases  :  Fairlie  v.  Fenton  (1870),  L.  R.  5  Ex. 
169  ;  Gadd  v.  Houghton  (1876),  1  Ex.  D.  357  (C.A.) ;  Southivell  v.  Bowditch 
(1876),  1  C.  P.  D.  100,  374  (C.A.) ;  Pike  v.  Ongleij  (1887),  18  Q.  B.  D.  708. 

(/)  Collen  V.  Wright  (1857),  8  E.  &  B.  647  :  see  Salvesen  v.  Rederi  Nordst- 
jernan  (1905),  A.  C.  302,  as  to  misrepresentation  by  the  principal's  own 
agent. 

{g)  Ex  p.  Panmure  (1883),  24  Ch.  D.  367  ;  Firbank  v.  Humphreys  (1886), 
18  Q.  B.  D.  54. 

(h)  (1892),  1  Q.  B.  456. 

(i)  (1893),  9  T.  L.  R.  488. 

(k)  See  also  Oglesbij  v.  Yglesias  (1858),  E.  B.  &  E.  930  ;  Schmaltz  v.  Avery 
(1851),  16  Q.  B.  655  ;  Paice  v.  Walker  (1870),  L.  R.  5  Ex.  173,  which  has  been 
doubted  by  James,  L.J.,  in  Gadd  v.  Houghton  (1876),  1  Ex.  D.  357  ;  Weidner 
V.  Hoqgett  (1876),  1  C.  P.  D.  533. 

(I)  Cooke  V.  Wilson  (1856),  1  C.  B.,  N.  S.  153. 
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signed  "  for  owners,  B."  Held,  ambiguous,  but  when  construed 
witli  letters  (not  objected  to),  to  render  B.  personally  liable  (m). 

Case  Z. — Charter  between  A.  and  "  D.,  merchants  " — "  to  load 
from  factor  of  said  merchants  .  .  .  thirty  running  days  to  be 
allowed  said  merchants  " — signed  "  by  authority  of  and  as  agents 
for  C. ,  of  Memel,  pro  D."     Held,  D.  was  personally  liable  (n). 

Case  4. — Charter  between  A.  and  "D.,  agent  for  C,"  signed 
"  D."     Held,  D.  was  personally  liable  (o). 

Case  5. — Charter  between  A.  and  "D.,  as  agent  for  charterer 
.  .  .  ship  to  load  from  agents  of  said  freighters  ( =  D.)  .  .  .  cap- 
tain to  sign  bills  of  lading  at  any  freight  required  by  charterers 
(=  D.)  .  .  .  This  charter  being  entered  into  on  behalf  of  others, 
it  is  agreed  that  all  liability  of  charterers  (=  D.)  shall  cease  on 
completion  of  the  loading,"  Signed  "  D."  Held,  D.  was  personally 
liable  (iJ). 

II.  Cases  where  agent  has  been  held  7iot  personally 
liable. 

Case  6. — B.  entered  into  a  charter  "between  A.  and  C,"  and 
signed  it  "  B.  pro  A."  A.  had  given  B.  no  authority  to  make  this 
contract  and  did  not  adopt  it.  Held,  that  B.,  who  had  executed 
the  charter  in  the  name  of  another,  and  added  his  own  name  only 
as  agent  for  that  other,  could  not  be  treated  as  a  party  to  the 
charter,  and  sued  upon  it ;  (qucere,  unless  it  could  be  shewn  he  was 
the  real  principal  (g)  ). 

Case  7.- — Charter  between  A.  and  "  D. ,  as  agents  to  C. ,  merchant 
and  charterer."  Signed  "for  C,  D.  as  agent;  for  A.,  B.  as 
agent."  Held,  that  D.  was  not  personally  liable,  upon  a  contract 
which  both  in  its  body  and  in  its  signature  was  expressed  to  be 
made  by  him  "  as  agent  "  (r). 

Case  8. — Charter  between  "  B.,  acting  for  owners  of  the  ship," 
and  C.  :  "  B.  undertakes  to  pay  demurrage  on  barges."  Held,  by 
Bramwell,  L.J. ,  that  B.  was  not  personally  liable  (s). 

Case  9. — Charter  between  A.  and  "  D. ,  as  agents  for  merchants." 
Signed  "D.,  as  agents  for  merchants."  Held,  that,  apart  from 
custom,  D.  would  not  be  personally  liable  (t). 

Note. — An  ingenious  point  has  been  taken  with  varying  suc- 
cess, where  an  agent  has  been  held  personally  liable  on  charters 


(m)  Adams  v.  Hall  (1877),  37  L.  T.  70. 

(n)  Lennard  v.  Robinson  (1855),  5  E.  &  B.  125. 

(o)  Parker  v.  Winlow  (1857),  7  E.  &  B.  942.  Of.  Hick  v.  Tweedy  (1890), 
63  L.  T.  765. 

(p)  Hough  V.  Manzanos  (1879),  4  Ex.  D.  104. 

(q)  Jenkins  v.  Hutchinson  (1849),  13  Q.  B.  744.  Vide  ante.,  note  to 
Article  11,  p.  26.  The  remedy  against  B.  was  on  a  breach  of  warranty : 
Colhn  V.  Wright  (1857),  8  E.  &  B.  647.     Vide  ante,  p.  34. 

(r)  Deslandes  v.  Gregory  (1860),  2  E.  &  E.  602,  but  in  Hough  v.  Manzanos 
(1879),  4  Ex.  D.  104,  Pollock,  B.,  held  that  the  words,  "  as  agents  for  char- 
terers," in  the  body  of  the  agreement  are  ambiguous.  See,  however,  Hutchin 
son  V.  Tatharn  (vide  infra). 

(s)  Wagslaff  v.  Anderson  (1880),  5  C.  P.  D.  171.  Judgment  proceeded 
partly  on  the  ground  that  "  shipbrokers  do  not  usually  act  for  themselves." 

(0  Hutchinson  v.  Tatham  (1873),  L.  R.  8  C.  P.  482  ;  Pike  v.  Ongley  (1887), 
18Q.  B.  D.  708. 
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wHcli  also  contain  a  cesser  clause,  i.e.  "  tliis  charter  being  entered 
into  on  behalf  of  others,  it  is  agreed  that  all  liability  of  agents 
shall  cease  on  shipping  of  the  cargo,"  or  words  to  that  effect. 
In  Ogleshy  v.  Yglesias  (u)  it  was  held  by  Erie  and  Crompton,  JJ., 
that  the  agent,  though  personally  Uable  on  the  charter,  was  freed 
by  such  a  clause  from  all  liability  after  shipping  of  cargo.  On 
the  other  hand,  in  Schmaltz  v.  Avery  {x),  Patteson,  J.,  delivering 
the  judgment  of  the  Court,  said  :  "  There  is  nothing  in  the  argu- 
ment that  the  plaintiff's  responsibility  is  expressly  made  to  cease, 
'  as  soon  as  the  cargo  is  shipped,'  for  that  Umitation  plainly 
appUes  only  to  his  character  as  agent,  and,  being  real  principal, 
his  responsibility  would  unquestionably  continue  after  the  cargo 
was  shipped." 

Of  these  contradictory  decisions  that  in  Ogleshy  v.  Yglesias  {u) 
seems  the  more  consistent  with  principle.  If  the  plaintiffs  relied 
on  the  defendant's  character  as  principal,  then  with  their  eyes 
open  they  have  agreed  to  the  insertion  of  a  clause  directly  limit- 
ing his  liabiUties,  and  the  erroneous  recital  that  he  acts  for 
another  will  not  affect  the  question.  And  this  is  not  inconsistent 
with  the  case  of  Gullischen  v.  Steivart  (y) ;  for  there,  though 
persons  exempted  from  liability  after  loading  by  a  cesser  clause 
were  yet  held  liable  for  freight,  it  was  on  the  subsequent  con- 
tract in  the  bill  of  lading  ;  on  the  charter  alone  they  would,  it  is 
submitted,  have  been  exempt.  Barwick  v.  Burnyeat  (2)  even 
exempts  them  on  charter  and  bill  of  lading  together,  but  is,  it  is 
submitted,  wrong. 


Article  14. — Agent  for  Undisclosed  Principal  {a). 

Where  an  agent  contracts  for  an  undisclosed  principal 
evidence  of  a  custom  that  the  agent  is  personally  liable,  if 
he  does  not  disclose  his  principal  either  at  the  time  of  the 
contract  or  within  a  reasonable  time,  is  admissible  to 
render  the  agent  liable  as  principal,  but  not  to  exclude  the 
principal's  liability. 

Case. — D.  entered  into  a  charter  with  A.,  "  as  agents  for  mer- 
chants," and  signed  it,  "  as  agents  for  merchants."     Held,  that 


(m)  (1858),  E.B.  &E.  930. 

(x)  (1851),  16  Q.  B.  655,  663. 

(y)  (1884),  13Q.  B.  D.  317. 

(2)  (1877),  36  L.  T.  250.     Vide  infra,  Article  18,  Note. 

(a)  On  the  liabilities  of  undisclosed  principals  and  their  agents,  see 
Thomson  v.  Davenport,  2  Smith,  L.  C,  12th ed.,  p.  355,  and  notes  thereto; 
Higgins  v.  Senior  (1841),  8  M.  &  AV.  834. 
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evidence  of  a  custom  tliat  if  D.  did  not  disclose  to  A.  within  a 
reasonable  time  the  name  of  such  merchants,  D.  was  personally 
liable  on  the  charter,  was  admissible  (b). 


Article  15. — Agent  for  Crown. 

Agents  chartering  on  behalf  of  the  Crown,   are  not 
personally  liable  (c). 


Article  16. — Classes  of  Agents. 

Agents  who  may  have  authority  on  behalf  of  the  ship- 
owner to  effect  charters,  sign  bills  of  lading,  or  do  ship's 
business  generally,  are  : 

(a.)  The  managing  owner. 

(b.)  Brokers. 

(c.)  The  captain. 

(a.)  Managing  Oivner. 

The  managing  owner  is  an  agent  appointed  by  the  other 
owners  to  do  what  is  necessary  to  enable  the  ship  to  prose- 
cute her  voyage  and  earn  freight  (d). 

He  has  authority  to  pledge  his  co-owners'  credit  for 


(b)  Hutchinson  v.  Tatham  (1873),  L.  R.  8  C.  P.  482;  Pike  v.  Ongley 
(1887),  18  Q.  B.  D.  708.  On  this  custom  see  also  Dale  v.  Humfrey  (1858), 
E.  B.  &  E.  1004 ;  Fleet  v.  Murton  (1871),  L.  R.  7  Q.  B.  126 ;  Southwell  v. 
Bowditch  (1876),  1  C.  P.  D.  100,  374. 

(c)  MacBeath  v.  Haldimand  (1786),  1  T.  R.  172;  Unwin  v.  Wolseley 
(1787),  1  T.  R.  674  ;  Gidley  v.  Lord  Palmerston  (1822),  3  B.  &  B.  275.  In 
exceptional  cases  the  agent  may  by  the  form  of  the  charter  expressly  make 
himself  liable,  as  in  Cunningham  v.  CoZ/ter  (1785),  4  Douglas,  233,  where  Lord 
Mansfield  held  such  an  agent  hable. 

(d)  Barker  v.  Highley  (1863),  15  C.  B.,  N.  S.  27,  34;  Thoinas  v.  Lewis 
(1878),  4  Ex.  D.  18,  23.  He  used  to  be  called  "  ship's  husband."  The  ship's 
husband  now  is  usually  only  a  servant  of  the  shipowner  who  undertakes  the 
special  duty  of  looking  after  the  ship's  equipment  and  outfit.  In  the  case 
of  the  limited  companies  (single  ship  companies),  by  which  many  steamship 
and  sailing  vessels  are  now  owned,  the  articles  of  association  provide  for 
the  appointment  and  powers  of  the  "  managing  owner,"  and  shareholders 
in  them  wiU  be  bound  by  the  articles.  By  57  &  58  Vict.  c.  60,  s.  59  ( 1894), 
the  name  and  address  of  the  managing  owner  of  every  British  ship,  or  of 
the  ship's  husband,  or  person  to  whom  the  management  of  the  ship  is 
entrusted  by  the  owner,  must  be  registered  at  the  custom-house  of  the 
ship's  port  of  registry.    (See  Appendix  III.) 
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necessary  repairs,  when  his  owners  cannot  be  commu- 
nicated with  in  time  (e),  but  not  otherAvise  ;  nor  can  he, 
except  under  special  circumstances,  bind  them  by  borrow- 
ing money  (/).     He  cannot  delegate  his  authority  (g). 

He  binds  by  his  action  those  of  his  co-owners,  who  have 
appointed  him  or  expressly  assented  to  his  appointment, 
or  hold  him  out  as  having  authority,  and  no  others  (h). 

The  fact  that  any  person  is  registered  as  "  managing 
owner  "  is  not  conclusive  that  he  has  authority  to  bind  his 
co-o^vTiers,  but  may  be  displaced  by  evidence  of  absence  of 
authority  (i). 

In  the  absence  of  express  instructions,  he  has  the  power 
to  procure  a  charter,  and  make  the  contracts  necessary  to 
carry  it  out  (k).  He  has  no  power,  in  the  absence  of  such 
instructions,  to  vary  or  cancel  a  charter,  still  less  to  agree 
on  behalf  of  his  owners  to  pay  money  for  such  cancella- 
tion (Z).  He  cannot  against  other  part-owners  assign 
the  whole  freight  to  secure  moneys  advanced  by  him  {yn). 

(b.)  Broker. 

A  broker's  authority  to  effect,  vary,  or  rescind  (n) 
charters  depends  upon  his  special  instructions  at  that 
particular  time,  and  may  be  at  any  moment  withdrawTi. 
A  broker  is  often  held  out  as  having  authority  to  engage 
goods  for  the  vessels  of  a  particular  shipowner,  and  to 


(e)  The  Huntsman  (1894),  P.  214. 

(/)  Pringle  v.  Dixon  (1896),  2  Com.  Cases,  38  ;  Doeg  v.  Trist  (1897),  2  Com. 
Cases,  153  ;  cf.  Steele  y.  Bizon  (1876),  3  So.  Sess.  Cases,  4th  Series,  1003. 

(g)  Doeg  v.  Trist,  vide  supra. 

(h)  Frazer  v.  Cuthbertson  (1880),  6  Q.  B.  D.  93  ;  Barker  v.  HigUey,  vide 
sujna.  But  his  co-owners  may  bring  an  action  of  restraint.  See  The 
England  (1886),  12  P.  D.  32  ;  and  Article  17,  sect,  (a),  post.  As  to  the  powers 
of  a  managing  owner  of  several  steamers,  see  National  Bank  of  Scotland  v. 
Dewhurst  (1896),  1  Com.  Cases,  318. 

(i)  Frazer  v.  CutJibertson,  vide  supra. 

(k)  As  to  a  managing  owner's  rights  to  commission  on  effecting  charters, 
see  Williamson  v.  Hine  (1891),  1  Ch.  390.  He  is  bound  to  render  accounts 
of  the  voyage  within  a  reasonable  time.  The  Mount  Vernon  (1891),  64 
L.  T.  148. 

(I)  Thotnas  v.  Lewis  (1878),  4  Ex.  D.  18. 

(m)  Guion  v.  Trask  (1860),  1  De  C4.  F.  &  J.  373. 

(n)  Though  agent  to  effect,  he  may  not  be  agent  to  receive  a  revocation 
of  an  offer  for,  a  charter.    Baeburn  v.  Burness  (1895),  1  Com.  Cases,  22 
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receive  the  freight  for  such  goods,  in  which  case  his  engage- 
ments will  bind  the  shipowner,  and  payment  of  freight  to 
him  will  discharge  the  person  paying  ;  but  such  authority 
may  be  rescinded  at  any  time,  unless  the  special  manner  or 
time  of  rescinding  it  has  been  provided  for  by  the  agree- 
ment between  the  shipowner  and  broker. 

Notel. — The  management  of  a  vessel  includes  :• — 
I. — 1.  Decisions  as  to  the  employment  of  the  ship. 

2.  Equipment    and    repairs    of    ship,    and    payment    of 

accounts. 

3.  Engagement  and  discharge  of  crew. 

4.  Navigation,  loading,  and  discharge  of  vessel. 

II. — 1.  Chartering  the  vessel,   or  engagement  of  freight  for 
her. 

2.  Collection  of  freight. 

3.  Entry  and  clearance  of  ship,  and  Customs  business. 
The  first  class  of  work  is  considered  owner's  work  ;  the  second, 

broker's  work.  But  the  same  person  may  unite  the  functions  of 
managing  owner  and  broker  ;  some  owners  do  all  their  broker's 
work  in  their  own  office,  and  the  exact  division  of  the  work  varies 
with  each  shipowner. 

Brokers  who  are  not  owners  usually  make  one  of  the  following 
branches  of  work  their  special  business  : — 

1.— Brokers  for  the  sale  of  ships. 

II. — Chartering  brokers,  who  find  charters  for  ships,  or  ships 
for  employment.  They  usually  keep  the  original  signed  charter, 
and  issue  certified  copies  for  the  use  of  the  parties. 

These  two  classes  have  no  authority  beyond  their  specific 
instructions  in  each  particular  case. 

III. — Loaditig  brokers,  who  habitually  procure  cargoes  for 
vessels  on  the  berth  for  a  certain  port  or  trade.  Their  connec- 
tion with  the  merchants  trading  with  such  ports  enables  them 
to  guarantee  cargoes  for  vessels  which  they  undertake  to  load, 
while  to  maintain  that  connection  they  must  provide  a  fairly 
regular  supply  of  vessels  on  that  berth,  by  themselves  chartering 
ships  if  necessary.  They  have  power  to  make  engagements  to 
carry  goods  in  the  ship  they  load  ;  they  collect  the  freight  on 
the  engagements  they  have  made,  when  such  freight  is  payable 
at  the  port  of  loading  ;  and  they  frequently  supervise  the  stow- 
age of  the  ship,  though  they  do  not  accept  responsibility  to  the 
shipowner  for  such  stowage.  They  are  paid  as  a  rule  by  a  per- 
centage commission  on  the  freight  engaged.  In  certain  trades, 
as  the  Australian,  the  chief  loading  brokers  have  formed  a  "  ring," 
who  in  return  for  a  merchant's  promise  to  ship  all  his  goods  by 
the  vessels  loaded  by  the  "  ring  "  at  an  agreed  rate,  imdertake 
to  carry  such  goods  at  as  low  a  rate  as  any  vessel  that  may  be  put 
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on  the  berth  (o).  All  vessels  on  the  berth  which  are  not  put  in 
the  hands  of  the  "  ring  "  to  load,  must  be  prepared  to  suffer 
severe  competition.  Some  steam  lines  have  especially  appointed 
loading  brokers,  to  whom  application  is  made  for  room  for  goods 
to  be  shipped  on  any  ship  of  the  line,  and  to  whom  freight  is  paid. 
Their  authority,  however,  is  determinable  by  the  shipowner,  either 
on  the  terms  of  their  appointment  or  at  a  moment's  notice.  On 
some  lines  all  the  loading  broker's  work  is  done  in  the  managing 
owner's  office  (p). 

Owner's  work  in  foreign  ports  is  done  by  the  captain,  or,  in 
the  case  of  vessels  belonging  to  a  regular  line,  by  the  branch 
house  abroad,  or  by  the  captain,  with  the  advice  of  the  agents 
of  the  line,  but  the  system  of  submarine  cables  has  much  lessened 
the  captain's  sphere  of  direct  action  abroad.  On  the  respective 
duties  of  broker  and  captain  abroad  to  the  owner,  see  Stmnore  v. 
Breen  (q). 

Note  2.- — Broker^s  Commission. 

In  almost  all  charters  a  clause  is  inserted  providing  for  the 
payment  of  a  commission,  usually  a  percentage  upon  the  freight 
to  be  earned  thereunder,  to  the  broker  who  has  negotiated  the 
contract.  Such  a  clause  does  not  make  the  broker  a  party  to 
the  charter,  but  there  is  a  collateral  contract  between  him  and 
the  shipowner,  upon  which  he  can  sue  the  shipowner  for  his 
commission  (r). 

A  commission  on  "  all  hire  earned  "  does  not  entitle  the  broker 
to  commission  on  hire  which  would  have  been  earned  but  for  the 
cancellation  of  the  charter  by  the  principals  without  wilful 
default  (s). 

The  commission  is  usually  payable  on  freight  as  and  when 
earned.  But  under  a  clause  by  which  commission  was  payable 
"  on  completion  of  loading,  or  should  the  vessel  be  lost,"  and  the 
ship  was  lost  on  her  way  to  the  loading  port,  it  was  held  that  the 
broker  could  recover  {t). 


(o)  For  an  example  of  the  working  of  such  a  "ring,"  see  the  facts  in 
Mogul  S.S.  Co.  V.  Macgreqor  (1889),  23  Q.  B.  D.  598  ;   (1892),  A.  C.  25. 

{fj  Cf.  Williamson  v.  Hine  (1891),  1  Ch.  390. 

(q)  (1886),  12  App.  Cas.  p.  698. 

(r)  As  in  White  v.  Turnbull,  Martin  d;  Co.  (1898),  3  Com.  Cas.  183.  The 
charterer  could  sue  upon  the  charter  as  trustee  for  the  broker ;  Robertson 
V.  Wait  (1853),  8  Exch.  299.  The  broker  not  being  a  party  to  the  charter 
cannot  sue  the  shipowner  upon  it  as  upon  a  "  contract  for  the  carriage  of 
goods  "  or  "  an  agreement  for  the  use  and  hire  of  the  ship  "  under  the  Admi- 
ralty Jurisdiction  of  the  County  Courts  (32-33  Vict.  cap.  51);  The  Nuova 
Saffaellina  (1871),  L.  R.  3  A.  &  E.  483.  Brokerage  is  not  a  "  necessary" 
within  3  &  4  Vict.  c.  65,  s.  6,  to  sustain  an  action  in  rem.  The  Marianne 
(1891),  P.  180. 

(s)  White  V.  Turnbull,  Martin  &  Co.  {vide  supra) ;  cf.  Broad  v.  Thomas 
(1830),  7  Bing.  99. 

it)  Ward  V.  Weir  (1899),  4  Com.  Cases,  216.  On  a  similar  wording,  but 
with  the  difference  that  the  charter  was  a  chartering  "  to  arrive,"  the  Scotch 
Courts  came  to  a  contrary  conclusion  :  tSibson  v.  Barcraig  Co.  (1896), 
24  Ct.  Sess.  Cas.,  4th  Ser.  91. 
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(c.)  Captain  (w). 

In  the  absence  of  express  authority  from  his  owners,  the 
captain's  authority  to  bind  them  by  a  charter  only  arises 
when  he  is  in  a  foreign  port,  when  his  o\vners  are  not  there, 
and  there  is  difficulty  in  commmiicating  with  them,  and 
when  the  charter  is  a  usual  one  in  its  terms  {x). 

Before  the  arrival  of  his  ship  in  port,  no  captain  has  any 
authority  in  law  to  bind  his  owners  by  letters  written  to 
an  agent  in  port,  asldng  him  to  make  a  charter  for  the 
ship  before  its  arrival,  and  a  charter  so  made  would  not 
be  binding  on  the  owners,  unless  subsequently  ratified  by 
them  {y). 

Semble  (per  Brett,  L.J.),  that  a  captain  not  having  any 
authority  to  make  such  a  contract,  cannot  when  in  port 
ratify  it,  so  as  to  bind  his  owners  {y). 

Where  the  captain  is  authorised  to  bind  his  owners,  he 
will  incidentally  have  the  power  to  employ  a  broker  or 
agent  for  this  purpose  (2). 

Captains  or  agents  at  foreign  ports  have  no  authority 
to  vary  a  charter,  without  express  instructions  from  their 
principal  (a),  though  they  have  authority  to  do  all  tilings 
necessary  to  perform  the  contract  (b). 


{u)  As  to  the  position  where  the  captain  works  the  ship  on  a  system  of 
thirds  of  the  profits,  see  Steel  v.  Lester  (1877),  3  C.  P.  D.  121,  and  Associated 
Cement  Co.  v.  Ashton  (1915),  2  K.  B.  1. 

(x)  Thus  the  captain  has  no  right  without  instruction  to  execute  a 
charter,  excluding  the  right  of  his  owners  to  freight ;  Walshe  v.  Provan  ( 1853), 
8  Ex.  at  p.  850,  per  Pollock,  C.B.    See  Thomas  v.  Lewis  ( 1878),  4  Ex.  D.  18. 

iy)  The  Fanny  ;  The  MathiUa  (C.A.),  (1883),  48  L.  T.  771.  The  system 
of  submarine  cables  has  much  lessened  the  captain's  duties  in  foreign  ports, 
the  owners  now  settling  the  employment  of  their  vessel  by  telegraph  in  most 
cases. 

(j)  De  Bussche  v.  Alt  (1878),  L.  R.  8  Ch.  D.  286,  310.  Story  on  Agency, 
par.  201. 

(a)  Grant  v.  Norway  (1851),  10  C.  B.  at  p.  687  ;  Sickens  v.  Irving  (1859), 
7  C.  B.,  N.  S.  165  ;  Burgon  v.  Sharpe  (1810),  2  Camp.  529.  For  a  case  when 
a  charter  was  so  varied,  see  Hall  v.  Brown  (1814),  2  Dow.  367,  375  :  and,  for 
express  authoritv  in  a  charter  so  to  vary,  see  Wiggins  v.  Johnston  (1845), 
14  M.  &  W.  609.' 

(h)  The  captain  has  authority  to  settle  accounts  to  be  paid  for  freight 
and  demurrage  in  f(Heign  ports,  and  to  take  bills  of  exchange  for  that 
amount,  so  as  to  bind  the  shipowner  and  a  purchaser  of  the  ship  :  Alexander 
V.  Dowie  (1857),  1  H.  &  N.  152.  The  Scotch  Courts  have  held  that  he  has 
no  authority  to  abandon  a  claim  for  demurrage,  though  he  may  give  the 
charterers  additional  lay-days  in  return  for  their  giving  up  the  option  of 
loading  at  two  additional  ports.     Holman  v.   Peruvian  Nitrate  Co.  (1878) 
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Article  17. —  WJio  are  bound  hy  Charters. 
(a.)  Part-oivner  of  Shares  in  Ship. 

Any  part-owner  of  a  ship  may  object  to  its  emploj^ment 
in  any  particular  way,  though  such  emplojTnent  is  under  a 
charter  made  by  a  managing  owner  appointed  by  himself. 
In  such  a  case  that  part-owner  will  neither  share  the  profits 
nor  be  liable  for  the  losses,  of  such  voyage,  but  wdll  be 
entitled,  in  an  action  of  restraint,  to  a  bond  from  his  co- 
owners  to  secure  the  value  of  his  share  in  the  ship,  before 
she  will  be  allowed  to  sail  on  the  chartered  adventure  (c). 
In  such  a  case  the  co-owners  who  do  not  dissent  divide  the 
profits  and  losses  in  proportion  to  their  shares  (d). 

(b.)  Purchaser. 

The  purchaser  or  assignee  of  any  share  in  a  ship  under 
charter  is  bound  by  the  charter  in  existence,  but  is  not 
liable  for  losses  on  charters  which  have  expired  (e). 

The  purchaser  of  a  ship  under  charter  is  not  by  the 
purchase  alone  bound  by  or  entitled  to  the  benefit  of  the 
stipulations  in  the  charter  (/). 


5  Sc.  Sess.  C,  4th  Ser.  p.  657.  In  Dillon  v.  Livingston  and  P.  tfc  0.  Co. 
(1895),  11  T.  L.  R.  313,  an  agreement  by  the  captam  that  if  the  consignees 
dispensed  with  weighing,  he  would  accept  freight  on  the  bill  of  lading  quan  - 
tity  less  two  per  cent.,  and  pay  for  short  delivery  of  such  two  per  cent., 
was  held  within  his  authority  as  master.  As  to  the  captain's  position  in 
signing  bills  of  lading,  see  Re  pet  to  v.  MiUar's  Karri  Co.  (1901),  2  K.  B. 
306. 

(c)  The  England  (1886)  12  P.  D.  32  ;  The  Talca  (1880),  5  P.  D.  169.  See 
also  Ouston  v.  Hebden  (1745),  1  Wils.  101  ;  Haly  v.  Goodson  (1816),  2  Mer. 
77.  As  to  the  liabilities  of  sureties  on  such  a  bond,  see  The  Vivienne  (1887), 
12  P.  D.  185.  As  to  position  of  co-owners,  inter  se,  see  Bennett  v.  Maclellan 
(1891),  18  Sc.  Sess.  C,  4th  Ser.  955.  The  majority  of  part-owners  may  not 
change  the  character  of  the  ownei-ship  without  the  consent  of  the  minority,  as 
by  turning  their  shares  over  to  a  Limited  Company  ;  The  Hereward  (1895), 
P.  284. 

(d)  The  Vindobala  (1887),  13  P.  D.  42. 

(e)  The  Vindobala,  supra  ;  The  Meredith  (1885),  10  P.  D.  69  ;  Messageries 
Co.  V.  Baines  (1863),  7  L.  T.  763.  See  The  Bonnie  Kate  (1887),  57  L.  T.  203, 
as  to  when  part-ownership  begins.  An  miderwriter  on  a  ship,  bj'  acceptance 
<jf  notice  of  abandonment  of  a  ship,  becomes  entitled  to  freight  earned  by 
her  subsequently  (Stewart  v.  Greenock  Ins.  Co.  (1848),  2  H.  L.  C.  159).  but 
does  not  become  entitled  to  the  benefit  or  liable  to  the  obligations  of  any 
pending  contract  of  affreightment  (Hickie  v.  Rodocanachi  (1859),  4  H.  &  N. 
455). 

(/)  Spencer's  Case  (1583),  3rd  resolution,  1  Smith,  L.  C,  12th  ed. 
p.  62  ;  see  Note  2  to  Article  I.,  p.  3,  supra. 
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(c.)  Mortgagor  or  Mortgagee  (g). 

A  mortgagor  in  possession  has  by  statute  (A)  the  powers 
of  an  ordinary  owner,  except  that  he  must  not  materially 
impair  the  value  of  the  mortgagee's  security.  The  mort- 
gagee out  of  possession  is  therefore  bound  by  any  charter 
which  does  not  impair  his  security  (i),  and  the  burden 
of  proving  that  a  charter  is  of  such  a  nature  is  on  him  (k). 

He  cannot  object  to  a  charter  on  the  gromid  that  its 
performance  will  involve  the  ship's  leaving  the  jurisdiction, 
and  so  render  the  exercise  of  his  rights  more  difficult  (k)  ; 
nor  to  an  assignment  of  freight  by  the  mortgagor  as  gross 
freight,  the  expenses  of  the  voyage  not  being  paid  out  of 
it  (?)  ;  nor  to  a  charter  making  freight  payable  to  a  third 
party  (m). 

But  the  mortgagee  is  not  bound  by  a  charter,  entered 
into  by  the  mortgagor  after  the  mortgage,  which  does 
impair  the  mortgagee's  security — e.g.  a  charter  to  carry 


(g)  Under  the  mortgage  of  a  ship,  there  pass  articles  necessary  for  the 
navigation  of  the  ship  or  the  prosecution  of  the  adventure  which  are  on  board 
at  the  date  of  the  mortgage,  or  replace  similar  articles  then  on  board.  Colt- 
man  V.  Chamberlain  (1890),  25  Q.  B.  D.  328  :  setnble,  articles  subsequently 
added,  to  which  there  was  nothing  corresponding  on  board  at  the  date  of  the 
mortgage,  do  not  pass  unless  they  become  part  of  the  ship.  As  to  mortgages 
of  ships,  to  procure  funds  to  work  them,  see  The  Thames  (1890),  63  L.  T.  353. 

{h)  57  &  58  Vict.  c.  60,  s.  34.  "  Except  as  far  as  may  be  necessary  for 
making  a  mortgaged  ship  or  share  available  as  a  security  for  the  mortgage 
debt,  the  mortgagee  shall  not  by  reason  of  the  mortgage  be  deemed  the 
owner  of  the  ship  or  share,  nor  shall  the  mortgagor  be  deemed  to  have 
ceased  to  be  the  owner  thereof." 

(i)  Keith  v.  Burrows  (1877),  L.  R.  2  App.  C.  636;  Collins  v.  Lamport 
(1864),  34  L.  J.,  N.  S.  Ch.  196  ;  The  Heather  Bell  (1901),  P.  272  (C.A.) ;  The 
Fanchon  (1880),  5  P.  D.  173  ;  Be  Mattes  v.  Gibson  (1858),  4  De  G.  &  J.  276 ; 
The  Maxima  (1878),  39  L.  T.  112  ;  Cory  v.  Stewart  (1886),  2  T.  L.  R.  508  ; 
The  Keroula  (1886),  11  P.  D.  92  ;  Laming  v.  Seater  (1889),  16  Sc.  Sess.  C, 
4th  Ser.  828.  In  The  Celtic  King  (1894),  P.  175,  the  mortgagee  was  held 
not  bound  by  a  contract  of  employment  for  5  years,  so  as  to  prevent  him 
realising  his  security  by  sale. 

{k)  The  Fanchon,  vide  supra.  On  the  relations  of  mortgagees  of  shares, 
and  owners  of  other  shares,  see  The  Orchis  (1890),  15  P.  D.  38. 

(I)  The  Edmond  (1860),  Lush.  57. 

(m)  Cory  v.  Stewart  ( 1886),  vide  supra.  It  is  doubtful  what  dealings  of  the 
mortgagor  will  impair  the  mortgagee's  security,  i.e.  a  freight-earning  ship. 
Lord  Esher,  in  Cory  v.  Stewart,  vide  supra,  goes  so  far  as  to  suggest  that,  if 
the  mortgagee  considers  the  charter  onerous,  he  should  not  enter  into  posses- 
sion ;  but  see  The  Innisf alien  (1865),  L.  R.  1  A.  &  E.  72;  The  Keroula 
(1886),  L.  R.  11  P.  D.  92.  In  Laming  v.  Seater,  v.  s.,  it  was  held  that,  when 
the  mortgagor  had  contracted  to  insure  the  ship,  the  mortgagee  was  entitled 
to  prevent  her  going  to  sea  uninsured. 
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contraband  of  war  to  a  port  of  a  belligerent  power  at  a 
time  when  insurance  against  the  risk  of  capture  is  im- 
possible (n). 

A  mortgagee  of  shares  out  of  possession  cannot  maintain 
an  action  of  restraint.  {Semble,  that  he  can,  if  in  posses- 
sion (o).)  A  mortgagee  out  of  possession  cannot  take 
possession  if  no  sum  is  due  to  him  under  the  mortgage,  and 
nothing  is  done  by  the  mortgagor  to  impair  the  security  (p). 
But  if  the  mortgagor  deals  wdth  the  ship  in  a  manner  that 
impairs  the  security,  the  mortgagee  may  take  possession, 
without  commencing  any  proceedings,  and  even  though 
there  has  been  no  actual  default  under  the  mortgage  (q). 


Article  18. — Position  of  Shipper  of  Goods  on  a  Chartered 

Ship. 

The  issue  of  a  bill  of  lading  does  not  operate  as  the 
creation  of  a  new  obligation  which  puts  an  end  to  the  old 
obligations  under  the  charterparty  (r). 

Where  the  ship  carrying  the  goods  in  respect  of  which 
a  bill  of  lading  is  given  is  under  charter,  the  position  of 
the  holder  of  the  bill  of  lading  will  vary  according  as  he 
is  : — 

(a.)  Both  shipper  and  charterer. 
(b.)  A  shipper  other  than  the  charterer  ;  or 
(c.)  An  indorsee  from  the  shipper. 
It  may  also  vary  according  to  the  powers  conferred,  by 
charter  or  otherwise,  on  the  master  or  broker  signing  the 
bill  of  lading  (s). 

(a.)   Where  the  Shipper  is  also  the  Charterer. 
Where  the  charterer  is  himself  the  shipper,  and  receives 
as  such  shipper  a  bill  of  lading  in  terms  differing  from  the 


(?i)  Law  Guarantee  Society  v.  Russian  Bank  (1905),  1  K.  B.  815. 

(o)  The  Innisfallen  (1866),  L.  R.  1  A.  &  E.  72  ;  The  Keroula  (1886),  11 
P.  D.  92. 

{p)  The  Blanche  (1887),  58  L.  T.  592  ;  The  Cathcarf  (1867),  L.  R.  1  A.  &  E. 
at  p.  329  ;  The  Heather  Bell  (1901),  P.  272  (C.A.). 

(q)  The  Manor  (1907),  P.  339. 

(r)  Den  of  Airlie  S.S.  Co.  v.  Mitsui  (1912),  17  Com.  Gas.  116. 

(s)  See  Article  20. 
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charter,  the  proper  construction  of  the  two  documents 
taken  together  is  that,  prima  facie  and  in  the  absence  of 
any  intention  to  the  contrary,  as  between  the  shipowner 
and  the  charterer,  the  bill  of  lading,  although  inconsistent 
with  certain  parts  of  the  charter,  is  to  be  taken  only  as  an 
acknowledgment  of  the  receipt  of  the  goods  (t). 

If  the  holder  of  the  bill  of  lading  is  merely  an  agent  or 
factor  of  the  charterer,  he  is  in  the  same  position  as  the 
charterer  (u).  So  also  if  the  charterer  takes  a  bill  of  lading 
in  his  own  name,  but  as  agent  for  a  third  person,  such 
third  person  is  in  the  same  position  as  the  charterer  (x). 

The  fact  that  the  bill  of  lading  does  not  contain  all  the 
terms  of  the  charter  (y),  or  that  it  contains  terms  not  in  the 
charter  (z),  will  not  necessarily  vary  the  contract  between 
shipowner  and  charterer  (a). 

But  the  parties  to  a  charter  may  agree  to  vary  it  ;  and 
their  agreement  to  vary  may  be  expressed  in  the  bill  of 
lading  given  to  the  charterer  (6). 

Case  1. — C.  chartered  A.'s  ship,  "  master  to  sign  bills  of  ladings 
at  any  rate  of  freight,  and  as  customary  at  port  of  loading,  without 
prejudice  to  the  stipulations  of  the  charter."  C.  shipped  goods 
under  the  charter,  and  the  master  signed  a  bill  of  lading  con- 
taining an  exception  of  "  negligence  of  the  master  and  crew," 
which  was  not  in  the  charter.  The  goods  were  lost  through  the 
master's  negligence.     Held,  that  the  master  had  no  authority  to 


(t)  Rodocanachi  v.  Milburn  (1886),  18  Q.  B.  D.  67,  per  Lord  Esher  at 
p.  75;  Lindley,  L.J.,  at  p.  78;  cf.  Leduc  v.  Ward  (1888),  20  Q.  B.  D.  at 
p.  479  ;  Wagstajfv.  Anderson  (1880),  5  C.  P.  D.  at  p.  177,  per  Lord  Bramwell ; 
"  To  say  that  the  bill  of  lading  is  a  contract,  superseding,  adding  to,  or  vary- 
ing the  former  contract,  is  a  proposition  to  which  I  can  never  consent "  : 
repeated  less  decidedly  in  Sewell  v.  Burdick  (1884),  10  App.  C.  at  p.  105. 
Where,  however,  a  bill  of  lading  is  issued  to  a  shipper,  other  than  the 
charterer,  differing  in  terms  from  the  charter,  and  the  charterer  subse- 
quently becomes  indorsee  of  the  bill  of  lading,  the  latter  is  bound  by  its 
terms  and  cannot  assert  against  the  shipowner  that  in  his  hands  the  bill  of 
lading  is  a  mere  receipt  and  the  charter  the  only  effective  contract.  Calcutta 
S.8.  v.  Weir  (1910),  1  K.  B.  759. 

(u)  Kern  v.  Deslandes  (1861),  10  C.  B.,  N.  S.  205;  Gledstanes  v.  Allen 
(1852),  12  C.  B.  202  ;  Small  v.  Moates  (1833),  9  Bing.  574. 

(a:)  Delaurier  v.  Wyllie  (1889),  17  Sc.  Sess.  C,  4th  Ser.  167. 

iy)  The  San  Roman  (1872),  L.  R.  3  A.  &  E.  583,  592. 

{z)  Rodocanachi  v.  Milhurn  (1886),  18  Q.  B.  D.  67  ;  Plckernell  v.  Jauherry 
(1862),  3  F.  &  F.  217  ;  Caughey  v.  Gordon  (1878),  3  C.  P.  D.  419. 

(a)  See  note  (t),  supra. 

(b)  For  instances  where  such  a  variation  has  been  effected,  see  Gullischen 
V.  Stewart  (1884),  13  Q.  B.  D.  317  ;  Bryden  v.  Niebuhr  (1884),  1  C.  &  E.  241  ; 
Davidson  v.  Bisset  (1878),  5  Sc.  Sess.  C,  4th  Ser.  709;  and  note  below,, 
p.  47. 
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insert  such  a  clause  in  the  bill  of  lading,  that  it  could  not  prejudice 
the  charter,  but  was  a  mere  receipt  for  the  goods  shipped,  and  that 
the  shipowners  were  therefore  liable  (c). 

Case  2. — A  ship  was  chartered,  the  charter  containing  a  power 
to  the  master  to  sign  bills  of  lading  without  prejudice  to  the  charter 
and  exceptions  inter  alia  of  "  restraint  of  princes."  A  shipper, 
who  was  practically  identified  with  the  charterer,  and  fully  aware 
of  the  charter,  obtained  a  bill  of  lading  containing  only  an  excep- 
tion of  perils  of  the  seas.  The  ship  was  delayed  by  restraint  of 
princes.  Held,  that  the  contract  of  affreightment  was  to  be  found 
in  the  charter  and  bill  of  lading,  and  that  the  one  exception  in  the 
bill  of  lading  did  not  supersede  the  several  exceptions  in  the 
charter  (d). 

Case  3. — D.,  as  agent  for  C,  negotiated  a  charter  with  A.  for  a 
lump  freight  of  £735,  "the  master  to  sign  bills  of  lading  at  any  rate 
of  freight  without  prejudice  to  this  charter."  C.  shipped  goods  on 
his  own  account,  and  the  master  signed  a  bill  of  lading,  making  the 
goods  "  deliverable  to  C.  or  assigns,  paying  freight  as  usual."  C. 
indorsed  this  bill  to  D.  in  part  payment  of  advances  on  the  cargo. 
Held,  that  D.,  both  as  agent  for  C.  and  as  having  knowledge  of  the 
charter,  was  liable  to  A.'s  lien  for  the  whole  freight  due  under  the 
charter,  and  not  merely  for  the  freight  in  the  bill  of  lading  (e). 

Case  4. — C.  agreed  with  A.  to  ship  oranges  by  A.'s  ship  at  4s.  6d. 
per  box.  E.,  A.'s  master,  then  signed  bills  of  lading  for  oranges 
shipped  by  C.  at  3s.  dd.  per  box.  Held,  that  C.  was  liable  for 
freight  at  4s.  6d.  and  was  not  relieved  by  the  bill  of  lading  (/). 

Case  5. — Charterer  (C.)  agreed  to  load  a  full  cargo  at  a  freight  of 
"  60s.  per  ton  in  full."  The  master  was  paid  by  the  shipowner  a 
fixed  salary  to  include  all  charges  and  allowances.  He  signed  a 
bill  of  lading  making  the  goods  "  deliverable  to  order  or  assigns, 
he  or  they  paying  freight,  etc.,  as  per  charter,  with  5  per  cent, 
primage  for  cash  on  delivery  as  customary."  D.,  indorsees  of  the 
bill  of  lading  as  agents  of  C. ,  received  the  cargo  at  the  port  of 
discharge.  Held,  that  the  master  could  not  sue  D.  for  primage 
either  for  himself  or  for  the  owner  (g). 

Case  6. — A  ship  was  chartered  with  the  usual  stipulations  for 
freight  and  demurrage,  and  a  cesser  clause.  The  charterers 
shipped  the  cargo  themselves,  accepting  bills  of  lading,  making  the 
goods  deliverable  to  themselves  at  the  port  of  discharge,  "they 
paying  freight  and  all  other  conditions  as  per  charter."  In  an 
action  by  shipowners  against  charterers  as  consignees  under  the 


(c)  See  note  (z),  p.  45,  ante. 

(d)  San  Roman  (1872),  L.  R.  3  A.  &  E.  583,  592.  An  action  in  rem  against 
the  ship  ;  though  the  charterer  and  shipper  were  nominally  different  firms, 
they  were  in  fact  almost  identical,  and  the  decision  cannot,  it  is  submitted, 
be  supported,  except  on  this  ground. 

(e)  Kern  v.  Deslandes  (1861),  10  C.  B.,  N.  S.  205,  based,  in  Fry  v.  Mercan- 
tile Bank  (1866),  L.  R.  1  C.  P.  689,  on  the  position  that  D.  really  represented 
C.  ;  and  sustainable  on  that  ground,  sed  qiicere,  whether  on  the  facts  this  was 
so.  Small  V.  Moates  (1833),  9  Ring.  574,  and  Gledstanes  v.  Allen  (1852), 
12  C.  B.  202,  are  similar  cases. 

(/)  Pickernell  v.  Jauberry  (1862),  3  F.  &  F.  217;  cf.  Delaurier  v.  Wyllie 
(1889),  17  Sc  Sess.  C,  4th  Ser.  167,  where  C.  was  agent  for  the  real  shipper. 

{g)  Caughey  v.  Gordon  (1878),  3  C.  P.  D.  419.  Here  the  master,  without 
owner's  authority,  tried  to  introduce  a  new  term  into  the  contract,  contrary 
to  the  charter,  which  could  only  be  for  owner's  benefit.    Held,  he  could  not. 
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bill  of  lading,  for  demurrage  at  the  port  of  discharge — Held,  they 
were  liable,  for  the  bill  of  lading  only  incorporated  those  clauses  of 
the  charter  which  were  consistent  with  its  character  as  a  bill  of 
lading,  and  did  not  therefore  incorporate  the  "  cesser  clause  "  (h). 

Note. — The  cases  of  Rodocanachi  v.  Milhurn  (i)  and  Leduc 
V.  Ward  {j),  both  in  the  Court  of  Appeal,  brought  into  promi- 
nence the  view,  that  where  a  charter  has  been  efiected,  and  the 
charterer  himself  ships  the  cargo  and  takes  a  bill  of  lading  for 
the  shipment,  such  a  bill  of  lading  is,  in  the  words  of  Lord 
Esher  (i),  "  only  an  acknowledgment  of  the  receipt  of  the  goods, 
unless  there  be  an  express  provision  in  the  documents  (the 
charter  and  bill  of  lading)  to  the  contrary."  It  is  submitted 
that  this  is  stated  a  little  too  broadly.  It  is  clear  that  in  the 
cases  of  Gullischen  v.  Steivart  (li),  Bryden  v.  Niebuhr  (h),  and 
Davidson  v.  Bisset  (h),  the  contract  made  between  shipowner 
and  charterer  in  the  charter  was  in  effect  varied  by  the  bill  of 
lading,  and  in  Gullischen  v.  Stewart  (h),  at  p.  319,  Bowen,  L.J., 
speaks  of  the  argument  for  the  charterer  as  "  rendering  the 
bill  of  lading  a  nullity  :  it  would  be  a  useless  form  except  as 
an  acknowledgment  that  the  goods  had  been  put  on  board." 
It  may  be  said  that  in  Gullischen  v.  Stewart  and  Bryden  v. 
Niebuhr  (li),  the  liability  was  not  on  the  contract  originally 
evidenced  by  the  bill  of  lading,  but  on  the  contract  implied  from 
the  charterer-consignee's  taking  the  goods  imder  the  bill  of 
lading  by  which  he  was  consignee.  But  the  Court  of  Appeal 
do  not  rest  their  judgment  on  this  ground,  for  Brett,  Sl.R., 
says  (at  p.  318)  :  "  The  contract  by  a  bill  of  lading  is  different 
from  the  contract  by  a  charter,  and  the  defendants  are  sued 
upon  the  contract  contained  in  the  bill  of  lading.     It  would  be 


ill)  Gullischen  v.  Stewart  (1884),  13  Q.  B.  D.  317.  See  also  Bryden  v. 
Niebuhr  (1884),  1  C.  &  E.  241  ;  Davidson  v.  Bisset  (1878),  5  So.  Sess.  C, 
4th  Ser.  709.  K,  instead  of  expressly  incorporating  some  terms  of  the 
charter  in  the  bill  of  lading,  the  owner  had  signed,  and  the  charterers  accepted 
a  biU  of  lading,  binding  themselves  to  pay  demurrage  and  freight,  without 
any  reference  to  the  charter,  this  case  seems  also  to  shew  that  such  a  biU 
of  lading  would  have  overriden  the  cesser  clause  in  the  charter.  Brett.  L.  J., 
in  giving  judgment  against  the  charterers,  said  :  '"  Pushed  to  its  legitimate 
conclusion,  the  argument  for  the  charterers  would  free  them  from  liabiUty 
for  freight."  The  argument  was  pushed  so  far,  it  is  submitted,  wrongly,  by 
Denman,  J.,  in  Barwick  v  Burnyeat  (1877),  36  L.  T.  250.  In  that  case  the 
charterers,  who  were  also  consignees,  pleaded  that  the  cesser  clause,  which 
exempted  them  by  name,  after  the  ship's  loading  and  payment  of  advance 
freight,  from  subsequent  liability,  reheved  them  from  any  liability  under  a 
bill  of  lading  accepted  by  them,  making  the  goods  dehverable  "  to  order 
or  assigns,  he  or  they  paying  freight  for  the  same,  and  other  conditions  as 
per  charter  :  "  and  they  were  held  not  hable  for  freight.  This  case  was  not 
cited  in  Gullischen  v.  Stewart  or  Bryden  v.  Niebuhr,  but  seems  directly  con- 
trary to  the  principle  of  those  decisions,  and  must,  it  is  submitted,  be  taken 
as  overruled. 

(i)  (1886),  18  Q.  B.  D.  67. 

(j)  (1883),  20  Q.  B.  D,  475, 
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absurd  to  suppose  that  their  liability  upon  the  bill  of  lading 
would  cease  (under  the  cesser  clause)  upon  the  loading  of  the 
cargo."  At  any  rate,  in  the  Scotch  case  of  Davidson  v.  Bisset  (k), 
no  such  question  arose,  and  Lord  MoncriefE  there  takes  an  inter- 
mediate view  :  "  I  should  be  disposed  to  say  that  in  matters 
which  relate  to  the  details  of  the  mode  in  which  the  contract  of 
carriage  is  to  be  performed,  the  charter  may  be  varied  by  the 
bill  of  lading,  although  the  substance  of  the  contract  of  affreight- 
ment is  to  be  looked  for  in  the  charter."  It  is  submitted  that 
this  limitation  is  unnecessary.  If  the  parties  to  a  charter  wish 
to  vary  their  contract,  even  in  a  substantial  point,  they  can  do 
so  ;  and  why  not  by  a  bill  of  lading  1 

But  there  appears  to  be  a  very  serious  difficulty  in  the  way  of 
the  theory,  even  thus  limited.  It  is  admitted  that  where  a 
bill  of  lading  given  to  a  charterer  varies  from  the  charterparty, 
though,  as  between  shipowner  and  charterer,  the  bill  of  lading 
may  be  ''  merely  in  the  nature  of  a  receipt  for  the  goods,  yet, 
where  it  is  indorsed  over,  as  between  the  shipowner  and  the 
indorsee,  the  bill  of  lading  must  be  considered  to  contain  the 
contract "  (I).  The  difficulty  of  this  view  is  that  the  indorsee 
has  by  statute  (m)  transferred  to  him  by  the  indorsement  all 
such  rights  and  liabilities,  "as  if  the  contract  contained  in  the 
bill  of  lading  had  been  made  with  him."  But  in  the  case  of  the 
indorsement  from  the  charterer-shipper  of  a  bill  of  lading  vary- 
ing from  the  charter,  there  is,  on  the  doctrine  of  Lord  Esher  in 
Rodocanachi  v.  Milhurn,  no  "  contract  contained  in  the  bill  of 
lading,"  but  only  a  "  mere  receipt."  How,  then,  can  the  indorse- 
ment pass  what  does  not  exist  ?  Does  a  contract  spring  into 
existence  on  the  indorsement,  which  had  no  existence  before  ? 
And,  if  so,  what  statutory  authority  is  there  for  such  a  "  crea- 
tion," as  opposed  to  the  "  transference  "  ordained  by  statute  ? 
It  may  be  said  as  in  Leduc  v.  Ward  (Z).  that  between  shipowner 
and  indorsee  the  bill  of  lading  must  be  considered  to  contain 
the  contract,  "  because  the  shipowner  has  given  it  for  the  pui'pose 
of  enabling  the  charterer  to  pass  it  on  as  the  contract  of  carriage 
in  respect  of  the  goods."  But  this  view,  which  appears  to  rest 
on  some  sort  of  estoppel  against  the  shipowner,  fails  in  the 
numerous  cases  where  the  variation  from  the  charter  is  in  favour 
of  the  shipowner  and  against  the  shipper ;  and  is  also  difficult 
to  reconcile  with  the  admitted  law  that  a  shipowner  may  repudiate 
against  an  indorsee  for  value  a  bill  of  lading,  which  his  agent 
had  no  authority  to  give,  as  for  goods  not  shipped  (w).  It  is 
to  be  hoped  that  the  English  Courts  may  have  an  opportunity 
of  explaining  the  rather  curious  doctrine  of  a  "  springing  con- 


(jfc)  (1878),  5  Sc.  Sess.,  4th  Ser.  709. 

(I)  Leduc  V.  Ward  (1888),  20  Q.  B.  D.  at  p.  479,  per  Lord  Esher. 

(m)  18  &  19  Vict.  c.  Ill,  §  1.    Appendix  III.,  post. 

(n)  Grant  v.  Norway  (1851),  10  C.  B.  665,  and  Article  20. 
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tract,"  involved  in  Rodocanachi  v.  Milburn  and  Leduc  v.  Ward  (o). 
The  Scotch  Courts  had  a  similar  point  before  them  in  Delaurier 
v.  Wyllie  (p)  (1889),  where  C,  who  had  made  a  charter  containing 
a  negligence  clause,  shipped  some  iron  belonging  to  F.  in  his  own 
name,  taking  a  bill  of  lading  without  a  negligence  clause.  The 
goods  were  then  lost  by  negUgence,  and  F.  sued  the  shipowner. 
The  majority  of  the  full  Court  held  that  as  the  shipowners  only 
knew  C.  in  the  transaction,  the  bill  of  lading  was  only  a  receipt 
to  C,  and  did  not  become  anything  more  by  an  indorsement  to 
F.  which  did  not  pass  to  him  the  property,  which  he  had  already. 
Lord  Adam  (p.  184)  assumes  that  indorsees  for  value  could  sue  on 
the  bill  of  lading  alone,  but  offers  no  explanation  of  how  the  bill  of 
lading  contains  a  contract  in  their  case,  when  it  did  not  in  the  case 
of  their  indorsers. 


(b.)   Where  the  Shipper  is  other  than  the  Charterer. 

In  this  case  the  question  with  whom  the  shipper  has 
contracted,  and  on  what  terms,  is  one  of  some  difficulty, 
and  it  is  difficult  to  lay  down  general  rules  (g). 

If  the  charter  is  a  demise,  so  that  the  captain  is  the 
servant  of  the  charterer  and  not  of  the  OA\Tier,  a  bill  of 
lading  signed  by  the  captain  or  by  the  charterer  binds  the 
charterer,  but  not  the  shipowner  (r). 

In  an  ordinary  voyage  charter  with  a  cesser  clause,  the 
captain  in  signing  bills  of  lading  usually  makes  a  contract 
between  the  owner  and  the  shippers,  which  may  or  may 
not,  according  to  its  wording,  incorporate  some  terms  of 
the  charter  (s).     And  this  may  be  so,  though  the  charter 


(o)  In  Diederichsen  v.  Farquharson  (1898),  1  Q.  B.  151,  the  point  seems  to 
have  been  involved,  but  not  to  have  been  discussed.  It  is  difficult  to  see 
how  the  charterer-shipper  could  have  succeeded  in  that  case,  though  the 
consignee,  as  indorsee  from  him,  did. 

(p)  (1889),  17  Sc.  Sess.  C.  167.  This  case  would  have  illustrated  very 
pointedly  the  difficulty  here  discussed,  if  the  coals  and  the  iron  had  been 
shipped,  as  might  well  have  happened,  under  one  bill  of  lading.  In  that 
event  the  bill  of  lading,  as  regards  the  iron,  would  have  by  the  indorsement 
created  contractual  rights  in  the  indorsees  ;  but  as  regards  the  coal,  would 
have  been  a  "  mere  receipt  "  in  the  hands  of  the  same  indorsees. 

(q)  Per  Walton,  J.,  in  Samuel  v.  West  Hartlepool  Co.  (1906),  11  Com.  C.  at 
p.  125. 

(>)  Per  Walton,  J.,  ubi  supra,  at  p.  125  ;  Baumvoll  v.  Gilchrest  (1893),  A.  C. 
8  ;  Marquand  v.  Banner  (1856),  6  E.  &  B.  232,  as  explained  in  Gilkison  v. 
Middhton  (1857),  2  C.  B.,  N.  S.  134. 

(.s)  Per  Walton,  J.,  uhi  supra,  at  p.  126 ;  per  Channell,  J.,  in  Wehner  v. 
Dene  S.S.  Co.  (1905),  2  K.  B.  at  p.  98  ;  Baumvoll  v.  Gilchrest,  v.  s.  ;  Sandeman 
v.  Scurr  (1866),  L.  R.  2  Q.  B.  86  (C.A.).  Cf.  Limerick  S.S.  Co.  v.  Coker  (1916), 
33  T.  L  R.  103 
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contains  a  clause  that  the  captain  shall  sign  bills  of  lading 
as  agent  for  the  charterers,  against  shippers  who  do  not 
know  of  the  clause  (t). 

Where  there  is  a  time  charter  with  a  clause  that  the 
captain  shall  sign  bills  of  lading  as  presented  without 
prejudice  to  the  charter,  the  result  ordinarily  is  that 
though  the  contract  between  the  time  charterer  and  sliip- 
owner  is  not  affected,  the  shipowner  cannot  repudiate  the 
terms  of  the  bill  of  lading  against  the  shipper  (u).  In  some 
cases  there  will  be  no  contract  with  the  shipo"WTier,  but  only 
with  the  charterer  (x)  ;  in  others,  a  contract  with  the  ship- 
owner who  can  look  for  indemnity  to  the  charterer  {y). 

Knowledge  or  ignorance  of  the  sliipper  of  the  terms  of  a 
charter  is  relevant  in  the  following  ways.  If  by  the  terms 
of  a  charter  the  master  has  no  authority  to  sign  a  bill  of 
lading  in  a  particular  form,  which  otherwise  would  be 
within  the  general  authority  of  a  master,  but  yet  signs  such 
a  bill,  the  shipowner  will  be  bound  by  it  to  a  shipper 
ignorant  of  the  terms  of  the  charter,  but  not  bound  to  a 
shipper  who  knew  of  those  terms  (2). 

The  burden  of  proving  the  shipper's  knowledge  of  the 
terms  of  the  charter  will  be  upon  the  shipowner  (a),  and  a 
clause  in  the  bill  of  lading,  "  all  conditions  as  per  charter," 
wiU  not  give  the  shipper  constructive  notice  of  such 
provisions  (6). 

Shippers  cannot  be  required  to  accept  bills  of  lading  in 


(0  Manchester  Trust  v.  Funiess,  Withy  db  Co.  (1895),  2  Q.  B.  539. 

(u)  Turner  v.  Haji  Goolam  (1904),  A.  C.  826. 

[x)  Samuel  v.  West  Hartlepool  Co.  (1906),  11  Com.  C.  115.  This  may  well 
be  so  where  the  charterers  are  proprietors  of  a  hne  of  steamers  and  issue  a 
biU  of  lading  in  the  form  of  their  line  signed  by  themselves ;  c/.  The  Oke- 
hampton  (1913),  P.  173. 

(y)  As  in  Kruger  v.  Moel  Tryvan  Ship  Co.  (1907),  A.  C.  272;  Elder 
Dempster  v.  Dunn  (1909),  15  Com.  Cas.  49.  But  the  charterer's  signature 
may  make  a  contract  with  the  owner — as  in  Tillmanns  v.  Knutsford  (1908), 
1  K.  B.  185  ;  while  the  master,  though  the  owner's  servant,  may  bind  the 
charterer  and  not  the  owner :  Harrison  v.  Huddersfield  (1903),  19  Times 
L.  R.  386. 

(2)  This  is  an  apphoation  of  the  principle  that  secret  limitations  of  a  general 
authority  do  not  affect  a  third  party  relying  on  the  general  authority. 

(o)  Tlie  St.  Cloud  (1863),  B.  &  L.  4. 

(b)  Manchester  Trust  v.  Furness  Withy  tfc  Co.  (1895),  2  Q.  B.  539,  at  pp. 
545,  547,  549.  See  also  West  Hartlepool  Co.  v.  Tagart,  Beaton  d:  Co.  (1902), 
18  Times  L.  R.  358  at  p.  360. 
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accordance  with  the  charter,  if  such  charter  involves 
unusual  or  onerous  terms  of  which  they  were  ignorant,  but 
can  demand  their  goods  back,  if  shipped,  at  the  ship's 
expense  (c). 

Case  1. — ^A.  chartered  a  ship  to  C.  to  sail  to  X.,  and  load  from 
C's  agent  there,  cargo  to  be  stowed  at  merchant's  risk  and  expense. 
The  captain  to  sign  bills  of  lading  if  required  at  any  rate  of  freight, 
without  prejudice  to  the  charter.  At  X.  goods  were  shipped  by 
shippers  who  knew  nothing  of  the  charter,  under  a  bill  of  lading 
signed  by  the  master.  Held,  that  the  shippers  could  sue  A.,  the 
master  having  signed  as  his  agent  (d). 

Case  2. — A.  had  purchased  a  ship  for  the  purpose  of  seUing  it  to 
C.  under  an  agreement  which  provided  for  payment  of  part  of  the 
purchase-money  down  and  part  at  the  expiration  of  a  charter  of 
the  same  date.  Under  this  charter  A.  agreed  to  let,  and  C.  to  hire 
the  steamer,  for  four  months  ;  charterer  to  provide  and  pay  for 
provisions,  and  wages  of  captain,  officers,  engineers,  and  crew, 
owner  to  pay  insurance  and  maintain  steamer  in  an  efficient  condi- 
tion during  service,  charterer  to  provide  and  pay  for  coal,  port 
charges,  etc.  Payment  for  use  and  hire  of  vessel  at  £750  per 
month.  Owner  has  option  of  appointing  chief  engineer  to  be  paid 
by  charterer,  owner  to  have  lien  on  cargoes  for  freights  due  under 
charter.  C.  appointed  and  paid  captain,  officers,  and  crew.  A. 
appointed  chief  engineer.  A.  was  registered  as  owner  and 
managing  owner.  F.  shipped  goods  on  board,  in  ignorance  of  the 
charter,  and  received  bills  of  lading,  signed  by  the  captain  and  a 
broker  employed  by  charterer.  In  an  action,  against  A.  by  F., 
on  bills  of  lading — Held,  that  A.  having  parted  with  the  possession 
and  control  of  the  vessel,  the  captain  was  not  his  servant  so  as  to 
bind  him  by  his  signature  to  the  bill  of  lading  (e). 

Case  3. — A.  chartered  the  Ferndene  to  C.  by  a  time  charter,  not  a 
demise  of  the  vessel,  the  captain  to  be  under  the  orders  of  the 
charterers  as  to  employment,  and  the  charterers  agreeing  to  indem- 
nify the  owners  from  all  consequences  that  might  arise  from  the 
captain  signing  bills  of  lading.  C.  sub-chartered  the  vessel  to  O., 
who  contracted  with  F.  for  the  shipment  of  goods,  for  which  the 
■captain  then  signed  bills  of  lading  at  the  freight  arranged  between 


(c)  Peek  V.  Larsen  (1871),  L.  R.  12  Eq.  378;  The  Stornoway  (1882), 
51  L.  J.  Adm.  27.  So  also  where  there  are  a  charter  and  a  sub-charter,  and 
the  shipper  only  knows  of  one,  he  will  not  be  bound  by  the  other  :  Tharsis 
Sulphur  Co.  V.  Culliford  (1873),  22  W.  R.  46;  The  Emilien  Marie  (1875), 
44  L.  J.  Adm.  9.  So  also  where  a  mate's  receipt  not  agreeing  with  the  terms 
of  the  shipping  note  is  tendered  :  Armstrong  v.  Allan  (1892),  8  T.  L.  R.  613. 
But  contrast  Ralli  v.  Paddington  S.S.  Co.  (1900),  5  Com.  Cases,  124,  in  which 
shippers,  who  knew  of  the  existence  of  a  charter,  were  held  not  entitled 
to  demand  their  goods  back  from  the  master  on  his  refusing  to  sign  bills  of 
lading  except  at  the  chartered  rate  of  freight,  which  was  higher  than  that 
contracted  for  by  shippers  with  the  charterers. 

(d)  Sandeman  v.  Scurr  (1866),  L.  R.  2  Q.  B.  86.  See  also  The  Figlia 
Maggiore  (1868),  L.  R.  2  A.  &  E.  106. 

(e)  BaumvoU  v.  Gilchrest  (1893),  A.  C.  8. 

4—2 
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0.  and  F.  Held,  the  bills  of  lading  constituted  a  contract  between 
A.  and  F.  (/). 

Case  4. — A.  chartered  the  Bombay  to  C.  by  a  time  charter,  not  a 
demise:  C.  sub -chartered  to  O.,  who  knew  of  the  charter.  0. 
shipped  cargo  under  bills  of  lading  signed  by  the  master  at  the  sub- 
charter  freight.  A.  claimed  a  lien  on  the  cargo  for  time  charter 
hire.  Held,  that  A.  was  bound  or  prevented  by  the  issue  of  the 
bill  of  lading  from  claiming  a  lien  for  more  than  the  sub-charter 
hire  (g). 

Case  5. — A.  chartered  the  LindenJiall  to  C.  by  a  time  charter  ;  C. 
made  a  freight  contract  with  F.  for  the  carnage  of  oil  at  a  named 
freight,  C.'s  form  of  bill  of  lading  to  be  used.  F.  shipped  oil,  and 
received  bills  of  lading  signed  by  the  captain  on  C.'s  form  and  at  the 
contract  rate  of  freight.  Held,  the  contract  in  the  bill  of  lading 
was  between  F.  and  C,  not  A.  (Ji). 

Case  6.- — A  ship  was  chartered  with  a  clause,  "  In  signing  bills  of 
lading  it  is  expressly  agreed  that  the  captain  shall  only  do  so  as  the 
agent  for  the  charterers  ;  and  the  charterers  hereby  agi'ee  to 
indemnify  the  owners  from  all  consequences  and  liabilities,  if  any, 
that  may  arise  from  the  captain  signing  bills  of  lading  or  otherwise 
complying  with  the  same."  In  other  respects  the  master  was  the 
servant  of  the  owners,  in  whom  under  the  charter  the  possession 
and  control  of  the  ship  remained.  The  master  signed  bills  of 
lading  containing  the  clause,  "  they  paying  freight  and  all  other 
conditions  as  per  charter."  A  claim  was  made  by  the  shippers 
on  the  shipowners  under  the  bill  of  lading.  It  was  not  proved  that 
the  shippers  knew  of  the  clause  in  the  charter  above  quoted.  Held, 
that  the  shippers  were  entitled  to  sue  the  shipowners  and  were  not 
affected  by  constructive  notice  of  the  terms  of  the  charter  (i). 

Case  1.- — On  June  24,  C,  brokers,  wrote  to  F.,  "  We  now  beg  to 
offer  you  room  in  ship  i?."  On  June  26,  F.  accepted  this,  and  an 
agreement  was  drawn  up  between  F.  and  "  C.  acting  for  A., 
owners  of  the  J?."  On  June  25,  C.  and  D.  jointly  had  chartered 
the  R.  from  A.,  paying  a  lump  freight,  their  liability  to  cease  on 
loading.  The  master  signed  bills  of  lading,  and  on  the  voyage  sold 
the  goods.  Held,  that  F.'s  remedy  was  against  A.  and  not  against 
C.  {k). 

Case  S. — C.  chartered  a  ship  from  A.  and  put  it  up  as  a  general 
ship.  F.  put  goods  on  board  in  ignorance  of  the  charter.  The 
captain  refused  to  sign  bills  of  lading  except  in  terms  of  the  charter, 
which  gave  the  shipowner  liens  for  demurrage  and  freight  under 
the  charter,  and  refused  to  deliver  up  the  goods.  Held,  that 
shippers  who  had  shipped  in  ignorance  of  the  charter  were  entitled 
to  demand  their  goods  back  rather  than  be  bound  by  the  provi- 


(/)  Wehner  v.  Den^  S.S.  Co.  (1905),  2  K.  B.  92  ;  cj.  Wastwater  S.S.  Co. 
V.  Neale  (1902),  86  L.  T.  266 ;  and  Limerick  S.S.  Co.  v.  Coker  (1916),  33 
T.  L.  R.  103. 

(g)  Turner  v.  Haji  Goolam  (1904),  A.  C.  826.  The  judgments  appear  to 
decide  that  the  bills  of  lading  were  contracts  between  A.  and  0. ;  but  the 
decision  can  be  supported  on  the  ground  that  there  was  no  contract  between 
A.  and  0.  giving  a  hen  on  his  goods  for  time  charter  freight. 

[h)  Samuel  v.  West  Hartlepool  S.  Nav.  Co.  (1906),  11  Com.  C.  115. 

(i)  Manchester  Trust  v.  Furness,  Withy  cb  Co.  (1895),  2  Q.  B.  539  (C.A.). 

(k)  Wagstaffy.  Anderson  (1880),  5  C.  P  D.  171  (C.A.), 
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sions  of  the  cliarter,  and  that  the  owners  were  bound  to  redeliver 
them  free  of  any  claim  for  lien  or  charges  (l). 

Case  9. — C.  chartered  a  ship  from  A.  and  put  it  up  as  a  general 
ship.  F.  shipped  goods  in  it,  in  which  0.  had  a  right  of  property, 
and  F.  was  enabled  to  ship  those  goods  through  the  negligence  of 
E.,  the  master,  in  signing  bills  of  lading  for  them.  At  the  end  of 
the  voyage,  E.,  with  A.'s  approval,  delivered  the  goods  to  G., 
consignees  under  the  bill  of  lading,  in  spite  of  O.'s  demand  for  the 
goods.  Held,  that  though  E.  in  signing  bills  was  probably  acting 
as  charterer's  agent,  yet,  in  delivering  the  goods  at  the  port  of 
discharge  with  A.'s  approval,  he  was  acting  as  A.'s  agent,  and  A. 
was  therefore  liable  to  an  action  by  0.  (m). 

(c.)  Indorsee  frojn  Shipper. 
If  a  bill  of  lading  given  by  a  shipowner  or  his  agent  {n) 
to  the  shipper,  whether  charterer  or  not,  and  differing  in  its 
terms  from  the  charter,  comes  into  the  hands  of  G.,  a  bond 
fide  holder  for  value  of  such  bill  of  lading  (o). 

I.  If  G.  is  ignorant  of  the  terms  of  the  charter,  the  ship- 
owner will  be  bound  by  the  bill  of  lading  {jp),  even  though 
his  agent  had  no  authority  to  sign  it,  provided  that  such 
bill  is  on  its  face  within  the  ordinary  authority  of  a  master 
or  broker  (g),  and  that  the  difference  in  terms  has  not  been 
obtained  by  fraud  of  any  previous  holder  (r). 

II.  If  G.  is  aware  of  the  terms  of  the  charter,  the  ship- 
owner will  not  be  liable  to  G.  for  a  bill  signed  by  his  agent 
beyond  any  authority  conferred  by  such  charter  {s). 

(I)  Peek  v.  Larsen  (1871),  L.  R.  12  Eq.  378.  The  question  would  seem  to  be 
whether  the  shippers  were,  or  should  in  reason  have  been,  aware  of  the 
terms  of  the  charter.  See  Watkins  v.  Rymill  (1883),  10  Q.  B.  D.  178  ;  RalU 
v.  Paddington  8.8.  Co.  (1900),  5  Com.  Cases,  124. 

(m)  8chuster  v.  McKellar  (1857),  7  E.  &  B.  704.  F.  could  only  have  sued 
E.  or  C.  under  the  bill  of  lading ;  and,  if  A.  had  demised  the  ship  to  C,  O. 
could  only  have  sued  C.  ;  but  as  there  was  no  demise,  and  O.  did  not  sue  in 
contract  under  the  bill  of  lading,  but  in  tort,  A.  was  liable  to  0. 

(n)  Cf.  Baumvoll  v.  Gilchr est  (1893).  A.  C.  8. 

(o)  But  where  G.  had  before  indorsement  the  property  in  the  goods 
represented  by  the  bill  of  lading,  which  was  taken  by  the  charterer  as  B.'s 
agent,  the  bill  of  lading  was  held  only  a  receipt,  and  G.  was  bound  by  the 
charter  :  Belaurier  v.  Wyllie  (1889),  17  Sc.  Sess.  C.    167,  et  ante,  p.  49. 

(p)  The  Patria  (1871),  L.  R.  3  A.  &  E.  436  ;  Gilkison  v.  Middleton  (18.57), 
2  C.  B.,  N.  S.  1  34  ;but  see  note  on  p.  47,  ante,  on  difficulties  where  the  shipper 
is  charterer. 

(q)  Grant  v.  Norway  (1851),  10  C.  B.  655,  at  pp.  687,  688  ;  Cox  v.  Bnice 
(1886),  18  Q.  B.  D.  147  ;  Reynolds!  v.  Jex  (1865),  7  B.  &  S.  86.  And  see 
Article  20,  post,  and  note  thereto,  p.  65. 

(r)  Mitchell  v.  8caife  (1815),  4  Camp.  298. 

(«)  The  shipowner  in  such  a  case  must  prove  that  the  bill  of  lading  holder 
did  know  of  the  terms  of  the  charter.  See  Case  6  (The  Draupner).  infra.  See 
also  Harrison  v.  H  udders  field  (1903),  19  Times  L.  R.  386,  and  Article  20, 
infra. 
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III.  In  any  case  the  terms  of  the  charter  will  not  be 
incorporated  in  the  bill  of  lading  without  a  plain  expres- 
sion in  the  bill  of  lading  of  the  intention  to  do  so  {t), 
neither  will  the  indorsee  be  bound  by  verbal  negotiations 
with  the  shipper  not  embodied  in  the  bill  of  lading  (u). 

Case  1. — A  ship  was  chartered  with  certain  excepted  perils, 
including  "restraint  of  princes."  F.  shipped  goods  in  ignorance 
of  the  charter,  and  the  master  signed  a  bill  of  lading  only  con- 
taining an  exception  of  "  perils  of  the  sea."  In  an  action  in  rem 
by  G.,  the  consignees,  who  also  were  ignorant  of  the  charter, 
against  ship,  owner,  and  master,  for  failing  to  deliver  through 
"  restraint  of  princes,"  held,  that  the  owner  was  liable,  and  that  the 
contract  in  the  bill  of  lading  was  not  affected  by  the  contract  in  the 
charter  of  which  F.  and  G.  were  ignorant  (x). 

Case  2. — A  ship  was  chartered  by  C.  for  a  certain  voyage,  at  a 
certain  freight  with  a  lien  on  the  cargo  for  all  freight,  the  master 
to  sign  bills  of  lading  without  prejudice  to  the  charter.  C. 
shipped  goods  for  which  the  master  signed  a  bill  of  lading,  making 
the  goods  deliverable  to  G. ,  "paying  freight  as  per  margin,  i.e. 
£196."  C.  indorsed  the  bill  for  value  to  G.  fi^eW,  that  the  owners 
having  by  their  master  signed  bills  making  the  goods  deliverable 
on  payment  of  a  certain  freight,  could  only  claim  that  freight,  and 
not  the  whole  freight  for  which  they  had  a  lien  under  the  charter, 
as  against  consignees  who  had  advanced  money  on  faith  of  the 
statements  in  the  bill  of  lading  (y). 

Case  3. — A.  chartered  a  ship  to  C.  at  a  certain  freight,  "  A.  or  his 
agent  to  sign  bills  of  lading  at  any  rate  of  freight  without  prejudice 
to  this  charter."  D.,  C.'s  agent  abroad,  advanced  money  to  the 
ship,  and  in  consideration  of  such  advance  the  master  loaded  goods 
from  D.,  giving  a  bill  of  lading,  "  shipped  by  D.,  to  be  delivered  to 


(0  GJiappd  V.  Comfort  (1861),  10  C.  B.,  N.  S.  802;  Fry  v.  Mercantile 
Bank  of  India  (1866),  L.  R.  1  C.  P.  689  ;  Sinith  v.  Sieveking  (1855),  4  E.  & 
B.  945.  "  Where  a  charter  is  entered  into,  the  special  provisions  of  that 
charter  are  binding  only  as  between  the  charterer  and  shipowner,  and  if  a 
bill  of  lading  is  signed  by  the  master,  and  that  bill  of  lading  comes  to  the 
hands  of  an  assignee  for  value,  the  latter  is  entitled  to  have  the  goods 
delivered  to  him  on  the  terms  mentioned  in  the  bill  of  lading,  and,  properly 
speaking,  is  not  bound  to  refer  to  the  charter  at  all  "  (Willes,  J.,  in  Chappel 
V.  Comfort,  at  p.  810).  This  is  subject  to  reference  to  the  charter  for  any  of 
its  terms  expressly  incorporated  in  the  bill  of  lading.  And  see  post, 
Article  19. 

(u)  Leduc  V.  Ward  (ISm),  20  Q.  B.  D.  475. 

(.r)  The  Patria  (1871),  L.  R.  3  A.  &  E.  436.  Otherwise  if  F.  had  shipped 
through  C,  the  charterer,  as  his  agent.  Delaurier  v.  Wyllie  (1889),  17  Sc. 
Sess.  C.  167. 

(y)  Gilkison  v.  Middleton  (1857),  2  C.  B.,  N.  S.  134.  See  also  Mitchell  v. 
Scaife  (1815),  4  Camp.  298.  This  case  is  distinguishable  from  cases  like 
Kern  v.  Deslandes  (1861),  10  C.  B.,  N.  S.  205,  by  the  fact  that  the  holder  is 
an  indorsee  for  value,  and  not  a  mere  agent  or  factor.  Here  too  the  owners 
seem  to  have  authorised  the  signing  of  the  bills  of  lading  (see  per  Cockburn, 
C.J.),  and  so  varied  their  lien.  I  have  omitted  the  part  of  the  case  which 
was  overruled  in  Kirchner  v.  Venus  (1859),  12  Moore,  P.  C.  361,  as  to  whether 
there  was  a  lien  for  freight  at  all.  See  also  }Yest  Hartlepool  Co.  v.  Tagart, 
Beaton  &  Co.  (1902),  18  Times  L.  R.  358  ;  8  Com.  Cas.  133  (C.A.). 
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Older,  or  assigns,  paying  freight  to  D.'s  agent,  G.,  as  per  margin." 
Held,  that  the  master  had  no  authority  to  make  such  a  contract, 
and  that  A.  was  not  bound  by  it  to  G-. ,  consignees  of  cargo  {z). 

Case  4. — C.  chartered  a  ship  from  A.  to  pay  a  certain  freight, 
sixteen  lay-days  and  demurrage  at  £2  per  diem.  C.  shipped  a 
cargo  consigned  to  G.  in  London  under  a  bill  of  lading,  "  paying 
freight  as  per  charter,"  with  a  memorandum  in  the  margin, 
"  There  are  eight  working  days  for  unloading  in  London."  The 
vessel  was  detained  four  days  beyond  her  lay-days.  G.  was  sued 
by  A.  for  demurrage.  Held,  that  as  the  bill  of  lading  did  not 
clearly  show  that  the  conditions  as  to  demurrage  in  the  charter 
were  incorporated  in  the  bill  of  lading,  G.  was  not  liable  (a). 

Case  5.- — F.  shipped  goods  on  A.'s  vessel,  and  took  a  bill  of 
lading,  setting  out  that  the  vessel  was  lying  at  X.  and  bound  for  Z. , 
with  liberty  to  call  at  any  ports  in  any  order.  F.  knew  that  the 
ship  was  going  to  Z.  by  way  of  Y. ,  which  was  altogether  out  of  the 
course  of  a  voyage  from  Z.  to  X.  F.  indorsed  the  bill  of  lading  to 
I.  The  ship  proceeded  to  Y.,  and  was  lost  on  the  way.  Held, 
that  I.  was  not  prevented  from  recovery  for  the  deviation,  by  F.'s 
knowledge  of  the  course  of  the  voyage,  such  knowledge  not  being 
embodied  in  the  bill  of  lading  (6). 

Case  6. — F.  agreed  to  sell  certain  goods  to  P.  on  c.i.f.  terms. 
The  contract  of  sale  provided  "  tonnage  to  be  engaged  on  the  terms 
of  the  annexed  charter."  There  was  annexed  a  form  of  charter 
which  contained  a  negligence  clause.  F.  chartered  a  steamer  to 
carry  the  goods  by  a  form  of  charter  containing  a  negligence 
clause.  The  goods  were  shipped,  and  the  captain  executed  a 
bill  of  lading  which  did  not  contain  a  negligence  clause.  P. 
became  indorsee  of  the  bill  of  lading.  Some  of  the  goods  were 
lost  on  the  voyage  owing  to  negligent  navigation.  P.  sued  the 
shipowner  upon  the  bill  of  lading  for  short  delivery.  Held,  that 
there  was  prima  facie  evidence  that  P.  knew  of  the  contents  of 
the  charter  effected  by  F.,  and  that  therefore  the  shipowner  was 
not  liable  (c). 

Article  19. — Incorporation  of  Charter  in  Bill  of  Lading. 

Where  the  holder  of  a  bill  of  lading  for  goods  shipped  on 
a  chartered  vessel  is  either  a  shipper  other  than  the  char- 
terer, whether  aware  of  the  charter  or  not  {d),  or  an 


(2)  Reynolds  v.  J  ex  (1865),  7  B.  &  S.  86.  Such  a  contract  as  to  freight  was 
beyond  the  usual  authority  of  a  master,  and  should  have  put  G.  on  inquiry. 
See  also  Arrospe  v.  Barr  (1881),  8  Sc.  Sess.  C,  4th  Ser.  p.  602  ;  The  Canada 
(1897),  13T.  L.  R.  238. 

(a)  Chappel  v.  Comfort  (1861),  10  C.  B.,  N.  S.  802. 

(b)  Leduc  v.  Ward  (1888),  20  Q.  B.  D.  475. 

(c)  The  Draupner  (1909),  P.  219;  (1910),  App.  Cas.  450.  The  Courts 
below  held  that  the  shipowner  had  not  discharged  the  onus  of  proving  know- 
ledge of  the  terms  of  the  charter  in  the  shipper.  The  House  of  Lords  held 
that  he  had. 

(d)  The  Patria  (1871),  L.  R.  3  A.  &  E.  4.36.  But  where  the  charterer  took 
a  bill  of  lading  in  his  own  name,  but  as  agent  for  F.,  the  real  owner  of  the 
goods,  to  whom  he  indorsed  the  bill  of  lading,  F.  was  held  bound  by  the 
charter,  though  the  bill  of  lading  did  not  refer  to  it.  Delaurier  v.  Wyllie 
(1889),  17  Sc.  Sess.  C.  167,  and  sec  p.  49,  ante. 
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assignee  of  such  bill  for  value,  even  from  the  charterer  (e), 
the  stipulations  of  the  charter  on  any  particular  point  will 
not  be  incorporated  into  the  bill  of  lading  without  a  plain 
expression  in  the  bill  of  lading  of  the  intention  to  do 
so  {/). 

Where  such  an  intention  plainly  appears  it  will  be 
adopted  ;  thus  the  clause  "  freight  and  all  other  conditions 
as  per  charter  "  will  incorporate  into  the  bill  of  lading  all 
conditions  in  the  charter  to  be  performed  by  the  consignee 
of  the  goods  (g)  applicable  to  and  consistent  with  the 
character  of  the  bill  of  lading  {h),  or  relevant  to  his  right  to 
take  delivery  of  the  cargo  {i),  but  not  inapplicable  or  in- 
sensible conditions  (j),  or  clauses  of  the  charter  which 
would  alter  express  stipulations  in  the  bill  of  lading  (k)  or 
which  are  not  conditions  to  be  performed  by  the  con- 
signee (g). 

Under  such  a  clause  holders  of  the  bill  of  lading  have 
been  held  liable  for  charterparty  demurrage  at  the  port  of 
loading  (l)  or  at  the  port  of  discharge  (m),  bound  by  a 


(e)  Fry  v.  Mercantile  Bank  of  India  (1866),  L.  R.  1  C.  P.  689. 

(/)  Chappel  V.  Comfort  (1861),  10  C.  B.,  N.  S.  802;  Smith  v.  Sieveldng 
<185o),  4  E.  &  B.  945  ;    Wegener  v.  Smith  {1^5^.  15  C.  B.  285. 

(g)  Serrainov.  Campbell  (IH91),  1  Q.  B.  283  ;  following  Russell  v.  Niemann 
(1864),  17  C.  B.,  N.  S.  16.3,  at  p.  177,  and  dicta  in  Taylor  v.  Perrin  (1883) 
{unreported  decision  of  the  House  of  Lords)  ;  Delaurier  v.  Wyllie  (1889). 
17  So.  Sess.  C.  167.  Diederichsen  v.  Farquharson  (1898),  1  Q.  B.  151  (C.A.), 
Manchester  Trust  v.  Furness,  Withy  (1895),  2  Q.  B.  539  (C.A.).  See  the  latter 
case  at  pp.  545,  547,  549,  as  to  the  doctrine  of  constructive  notice  in  mercan- 
tile transactions.  See  also  The  Draujyner  (ubi  supra),  and  The  Northumbria 
(1906),  P.  292. 

(h)  Porteus  v.  Watney  (1818),  3  Q.  B.  D.  534,  at  p.  542  (C.A.) ;  Gardner  v. 
Trechmann  (1884),  15  Q.  B.  D.  154  (C.A.).  Bowitt  v.  Paul  (1878),  5  Sc.  Sess. 
C,  4th  Ser.  p.  321,  where  the  words  "  paying  freight  as  per  charter  "  were 
held  to  incorporate  a  stipulation  for  the  payment  to  the  captain  of  a  gratuity 
for  "  good  delivery." 

(i)  Fast  Yorkshire  S.S.  Co.  v.  Hancock  (1900),  5  Com.  Cases,  266. 

(j)  Gullischen  v.  Stewart  (1884),  13  Q.  B.  D.  317  (C.A.)  ;  Bryden  v.  Niebuhr 
(1884),  1  C.  &  E.  241  ;  but  see  Barwick  v.  Burnyeat  (1877),  36  L.  T.  250,  and 
Note,  ante,  p.  47. 

(k)  Gardner  v.  Trechmann  (1884),  15  Q.  B.  D.  154  (C.A.).  See  Ca.se  9 
(Red.  R.  S.S.  Co.  v.  Allatini),  infra,  and  see  Oostzee  Stoomvart  v.  Bell  (1906). 
11  Com.  Cas.  214,  following  The  Emmy  (Shipping  Gazette,  9  Aug.  1905),  for 
a  difificult  case  as  to  the  consistency  of  charterparty  and  bill  of  lading. 

(I)  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.  522. 

(m)  Porteus  v.  Watney  (1878),  3  Q.  B.  D.  534  (C.A.) ;  disapproving 
Rogers  v.  Hunter  (1827),  M.  &  M.  63  ;  Dobson  v.  Droop  (1830),  M.  &  M.  441  ; 
gucere,  whether  the  charter  would  not  be  satisfied  by  the  charterers  receiving 
£10  per  diem  from  one  shipper,  though  in  justice  such  shipper  should  have  a 
right,  which  he  has  not  in  law,  to  require  contribution  from  other  shippers. 
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clause  in  the  charterparty  giving  a  lien  for  dead  freight  {n), 
and  entitled  to  the  benefit  of  a  clause  that  the  ship  should 
discharge  in  the  dock  ordered  by  charterers  (o),  but  the 
cesser  clause  {'p),  or  arbitration  clause  {q),  or  clauses  as  to 
the  liability  of  the  shipowner,  such  as  the  exceptions  in  the 
charter  (r),  or  a  clause  that  the  captain  shall  sign  bills  of 
lading  as  agent  of  the  charterer  and  not  of  the  shipowner, 
will  not  be  incorporated  in  the  bill  of  lading  (s). 

Note. — 'The  phrase  "  he  paying  freight  according  to  the 
charterparty  "  is  at  least  as  old  as  1539  {t). 

Case  1. — C.  chartered  a  ship  from  A. ,  "  the  ship  to  have  a  lien  on 
cargo  for  freight  70s.  per  ton  ...  to  be  paid  on  unloading  of  the 
cargo."  C.  shipped  part  of  the  cargo  under  a  bill  of  lading  con- 
taining a  clause,  "  freight  for  the  said  goods  payable  in  Z.  as  per 
charter,"  and  indorsed  the  bill  for  value  to  I.  Held,  that  against 
I.  the  shipowner  had  a  lien  only  for  the  freight  due  for  the  goods 
included  in  the  bill  of  lading,  and  not  a  lien  for  the  whole  chartered 
freight  {u). 


See  also  Straher  v.  Kidd  (1878),  3  Q.  B.  D.  223;  Leer  v.  Yates  (1811), 
3  Taunt.  387;  Harman  v.  Gandolph  (1815),  Holt,  N.  P.  35.  See  note  to 
Article  135  on  p.  316. 

(n)  Kish  V.  Taylor  (1912),  A.  C.  604,  at  p.  614. 

(o)  East  Yorkshire  S.S.  Co.  v.  Hancock  (1900),  5  Com.  Cases,  266. 

(p)  See  note  {j),  p.  56,  ante. 

(q)  Thomas  v.  Fortsea  S.S.  Co.  (1912),  A.  C.  1,  following  Hamilton  v. 
Mackie  (1889),  5  Times  L.  R.  677.  For  cases  as  to  the  incorporation  of  the 
arbitration  clause  in  a  colliery  guarantee  into  the  charter,  see  Weir  v.  Pirie 
(1898),  3  Com.  Cases,  263,  271;  Clink  v.  Hickie,  Barman  cfc  Co.  (1898). 
3  Com.  Cases,  275.  In  Temperley  S.S.  Co.  v.  Sm.yth  (1905),  2  K.  B.  791, 
an  arbitration  clause  as  to  demurrage  at  the  port  of  loading  in  a  charter 
with  a  cesser  clause  was  held  incorporated  in  a  bill  of  lading  given  to  the 
charterers,  and  Runciman  v.  Smyth  (1904),  20  Times  L.  R.  625,  was  over- 
ruled. Hamilton  v.  Mackie  {supra)  was  said  to  depend  on  the  special  terms 
of  the  clause  and  upon  the  fact  that  the  bill  of  lading  holder  was  not  the 
charterer.  As  to  the  right  of  the  charterer  to  claim  arbitration  under  a 
charter  when  he  has  indorsed  and  assigned  a  bill  of  lading  issued  under  it, 
see  Den  of  Airlie  S.S.  Co.  v.  Mitsui  (1912),  17  Com.  Cas.  116. 

(r)  Russell  v.  Niemann  (1864),  ubi  sujyra.  Exceptions  in  the  charter 
may  be  incorporated  by  apt  words  in  the  bill  of  lading,  e.g.  "  All  other 
conditions  and  exceptions  as  per  charterparty,"  or  '"  all  other  conditions 
(including  negligence  clause)  as  per  charter"  (c/.  The  Northumhria  (1906), 
P.  292).  For  a  special  case  in  which  under  such  a  clause  the  printed  excep- 
tions in  the  charter  were  held  not  to  be  incorporated,  see  The  Modena 
(1911),  16  Com.  Cas.  292. 

{s)  Note  (g),  supra. 

(t)  See  bill  of  lading  of  that  date  in  Marsden,  Select  Pleas  of  the  Admiralty 
Court  (Selden  Society,  1892),  Vol.  I.,  p.  89.  Other  examples  dated  1541 
and  1.544  appear  »6«<Z.  pp.  112,  126. 

(m)  Fry  V.  Mercantile  Bank  of  India  (1866),  L.  R.  1  C.  P.  689.  See  also 
Mitchell  V.  Scaife  (1815),  4  Canif).  298.    The  court  based  their  decision  on  the 
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Case  2. — C.  chartered  a  ship  from  A.  with  a  clause  that  fourteea 
working  days  were  allowed  for  loading  and  unloading,  and  ten  days 
on  demurrage  at  £35  a  day.  F.  shipped  corn  under  a  bill  of  lading,. 
"  paying  freight  for  the  same  goods,  and  all  other  conditions  as  per 
charter."  F.  indorsed  the  bill  to  I.  for  value.  At  the  port  of 
discharge,  owing  to  delay  of  other  shippers,  I.  was  delayed  in 
removing  his  goods,  and  three  days'  demurrage  was  incurred. 
Held,  that  I.  was  liable  to  pay  demurrage  as  per  charter.  Semble, 
that  A.  could  recover  the  demurrage  for  the  three  days  from  each 
of  the  shippers  (v). 

Case  3. — A  charter  provided  for  payment  of  freight  at  £1  13s.  3d. 
per  ton,  and  gave  the  charterer  an  absolute  lien  for  freight :  the 
bill  of  lading  provided  for  payment  of  freight  at  £1  2s.  Qd.  per  ton, 
"  extra  expenses  to  be  borne  by  the  receivers,  and  other  conditions 
as  per  charter."  Held,  not  to  incorporate  in  the  bill  of  lading  the 
clauses  of  the  charter  as  to  freight  (x). 

Case  4. — A  ship  was  chartered  by  C.  from  A.  with  the  usual 
stipulations  for  freight  and  demurrage  and  a  cesser  clause.  C. 
shipped  the  cargo,  accepting  bills  of  lading  making  the  goods 
deliverable  to  himself  at  the  port  of  discharge  ;  "he  paying  freight 
and  all  other  conditions  as  per  charter."  In  an  action  by  A. 
against  C.  as  consignee  under  the  bill  of  lading,  for  demurrage  at 
the  port  of  discharge.  Held,  C.  was  liable  ;  for  the  bill  of  lading 
only  incorporated  those  clauses  of  the  charter  which  were  consis- 
tent with  its  character  as  a  bill  of  lading,  and  did  not  therefore 
incorporate  the  "  cesser  clause  "  (y). 

Case  5. — A  ship  was  chartered  by  C.  from  A.,  "fifty  running 
days  to  be  allowed  for  loading,  and  ten  days  on  demmrage  over  and 
above  the  said  lay-days  at  £8  per  day  ...  A.  to  have  a  lien  for 
demurrage,"  and  a  cesser  clause.  C.  shipped  goods  under  a  bill  of 
lading  "  to  be  delivered  as  per  charter  unto  order  of  C.  or  assigns,, 
he  or  they  paying  freight  and  all  other  conditions  or  demurrage  (if 
any  should  be  incurred  for  the  said  goods)  as  per  charter."  The 
ship  was  detained  in  loading  ten  days  on  demurrage,  and  eighteen 
days  more.  A.  claimed  a  lien  for  demurrage  for  ten  days,  and 
damages  for  the  eighteen  days'  detention  against  G. ,  consignee 
under  the  bill  of  lading.  Held,  that  G-.  was  liable  for  the  demur- 
rage, but  not  for  the  damages  for  detention,  which  were  not  given 
by  the  charter  or  the  bill  of  lading  {z). 

Case  Q. — A.  chartered  a  ship  to  C,  the  charter  containing  a 
negligence  clause  ;  F.  shipped  goods  under  a  bill  of  lading,  without 
a  negligence  clause,  but  containing  a  clause  "  to  be  delivered  to 
order  or  assigns,  they  paying  freight  for  the  said  coals,  and  all  other 
conditions  as  per  charter."  The  ship  was  lost  through  negligence  ; 
F.  sued  A.  Held,  that  the  bill  of  lading  only  incorporated  such 
conditions  of  the  charter  as  were  to  be  performed  by  the  consignee,. 


grounds  :  (1)  That  a  clear  intention  to  give  the  extended  lien  was  not  shewn 
{Chappel  V.  Comfcyrt,  note  (/),  supra) ;  (2)  That  the  charter  fixed  the  rate  of 
freight  and  not  a  lump  freight,  and  this  only  was  incorporated  in  the  bill  of 
lading.  Such  a  division  of  liability  will  not  be  applied  to  demurrage : 
Porteus  V.  Watney,  vide  Case  2. 

{v)  Porteus  v.  Watney,  ubi  stipra. 

(x)  Gardner  v.  Trechmann  (1884),  15  Q.  B.  D.  1.54. 

(y)  Chillischen  v.  Stewart  {\SM),  13  Q.  B.  D.  317. 

(;)  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.  522. 
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and  not  other  clauses,  and  that  therefore  A.  was  not  protected  by 
the  neghgence  clause  in  the  charter  (a). 

Case  7.- — Under  a  charter  containing  a  clause  allowing  a  deck 
cargo  "  at  merchant's  risk,"  a  bill  of  lading  for  deck  cargo  was  given 
containing  no  exceptions,  but  the  words,  "freight  and  all  other 
conditions  as  per  charter."  The  consignees  claimed  for  damage 
to  the  cargo.  Held,  by  the  C.  A.  (Rigby,  L.J.,  dissenting),  that 
they  were  entitled  to  succeed,  the  clause  in  the  charter  not  being 
incorporated  in  the  bill  of  lading  (b). 

Case  8.- — Goods  were  shipped  under  a  charter  which  contained 
a  clause  excepting  the  shipowners  from  loss  or  damage  from  various 
perils,  "  even  when  occasioned  by  negligence  of  the  master  ...  or 
other  servants  of  the  shipowners  ...  or  by  unseaworthiness  .  .  . 
not  resulting  from  want  of  due  diligence  by  the  owners,  etc."  A 
bill  of  lading  was  issued  containing  the  words  "  all  other  condi- 
tions as  per  charterparty,  including  negligence  clause."  In  a  suit 
by  the  bill  of  lading  holder  against  the  shipowners  for  damage, 
alleging  imseaworthiness.  Held,  that  the  whole  of  the  exceptions 
clause  in  the  charterparty,  including  the  exemption  as  to  unsea- 
worthiness, was  incorporated  into  the  bill  of  lading  (c). 

Case  9.- — Charterparty  for  the  shipment  of  a  full  cargo  of  wheat 
or  maize  at  12s.  per  ton.  Provision  (in  effect)  that  oats  or  barley 
might  be  shipped,  and  if  so,  there  should  be  a  lump  sum  freight 
equivalent  to  the  total  freight  of  a  full  and  complete  cargo  of 
wheat  or  maize  at  the  above  rate.  The  charterers  only  half  filled 
the  ship,  and  with  oats  and  barley  only.  Bills  of  lading  for  this 
cargo  were  issued  providing  that  the  consignees  should  "  pay 
freight  .  .  .  and  perform  all  other  conditions  ...  as  per  charter 
at  the  rate  of  freight  as  per  charter  per  ton  of  2240  lbs.  gross 
weight  delivered."  In  a  suit  against  the  consignees  for  the  lump 
sum  freight  under  the  charter,  held,  that  the  consignees  were  only 
liable  for  12s.  per  ton  of  the  oats  and  barley  delivered,  the  words  in 
the  bill  of  lading,  "  per  ton  of  .  .  .  gross  weight  delivered,"  being 
inconsistent  with  the  incorporation  of  the  charterparty  lump  sum 
freight  {d). 


(a)  Serraino  v.  Campbell  (1891),  1  Q.  B.  283;  cf.  Delaurier  v.  Wyllie 
( 1889),  17  Sc.  Sess.  C.  167  ;  and  compare  Manchester  Trust  v.  Furness 
(1895),  2  Q.  B.  539,  where  a  clause  making  the  captain  the  agent  of  the 
charterer  to  sign  bills  of  lading  was  held  not  incorporated  in  the  bill  of  lading. 

(b)  Diederichsen  v.  Farquharson  (1898),  1  Q.  B.  151  (C.A.).  In  this  case 
the  shipper,  who  was  also  the  charterer,  could  not,  it  is  submitted,  have 
sued  with  success. 

(c)  The  Northumbria  (1906),  P.  292. 

(d)  Bed  B.  S.S.  Co.  v.  Allatini  (1909),  1-i  Com.  Cas.  82.  In  Brightman  v. 
Miller  (Shipping  Gazette,  9  June,  1908)  the  charter  and  the  bills  of  lading 
were  in  similar  terms,  except  that  the  words,  "at  the  rate  of  freight  as  per 
charter  per  ton  of  2240  lbs.  gross  weight  dehvered,"  were  omitted.  Held, 
that  each  of  the  bill  of  lading  holders  was  liable  for  such  a  proportion  of  the 
lump  sum  freight  under  the  charter  as  the  amount  of  his  consignment 
bore  to  the  amount  of  the  total  consignments  under  all  the  bills  of  lading. 
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Article  20. — Authority  of  Master  or  Broker  to  sign  Bills  of 
Lading  (e). 

I.   Where  no  Goods  are  Shipped. 

The  master  or  broker  cannot  bind  the  owner  or  principal 
by  signing  bills  of  lading  for  goods  that  were  never  shipped 
at  all  (/)  ;  but  the  bill  of  lading  is  prima  facie  evidence 
that  they  were  shipped,  and  the  burden  of  disproving  it 
lies  on  the  owner  {g).  The  onus  is  on  the  shipowner  of 
proving  that  the  weight  or  quantity  mentioned  in  the  bill 
of  lading  was  not  shipped,  even  if  the  bill  of  lading  has  in 
it  the  qualification  "  Weight  or  quantity  imknown  "  {h). 

Neither  can  the  master  or  broker  bind  the  owner  by 
signing  a  second  bill  of  lading  for  goods  on  board,  for  which 
he  has  already  signed  one  bill  (^). 


(e)  The  question  of  authority  to  sign  bills  of  lading  does  not  often  arise, 
as  each  line  has  its  printed  form,  or  forms,  which  are  hardly  ever  varied. 
When  a  ship  is  under  charter,  and  is  put  up  by  the  charterers  as  a  general 
ship,  power  is  usually  given  to  the  master  by  the  charter  to  sign  bills  of  lading 
in  any  form,  "  without  prejudice  to  the  charter,"  i.e.  to  the  contract  between 
shipowner  and  charterer  (see  note  2,  post,  p.  65).  In  actions  for  damage  to 
goods,  where  bills  of  lading  have  been  signed  by  a  broker  abroad,  and  it  is 
difficult  to  prove  his  authority,  an  alternative  claim  in  tort  will  generally 
be  successful.  On  the  statutory  liability  of  the  person  signing  a  bill  of  lading 
for  goods  not  shipped,  see  18  &  19  Vict.  c.  Ill,  s.  3  :  Appendix  III.,  and 
Article  21. 

(/)  McLean  v.  Fletning  (1871),  L.  R.  2  Sc.  App.  128;  Brown  v.  Powell 
Duffryn  Coal  Co.  (1875),  L.  R.  10  C.  P.  562  ;  Jessel  v.  Bath(\^%l),  L.  R.  2  Ex. 
267  ;  Grant  v.  Norway  (1851),  10  C.  B.  665.  This  is  so,  though  the  goods 
were  brought  alongside  the  ship  and  mate's  receipts  given  for  them.  Thor- 
man  v.  Burt  (1886),  54  L.  T.  349. 

(g)  Smith  v..  Bedouin  Nav.  Co.  (1896),  A.  C.  70  ;  Harrowing  v.  JiTa^z  (1894), 
10  Times  L.  R.  400,  affirmed  by  H.  L.,  Nov.  26,  1895,  see  note  in  (1896), 
A.  0.  at  p.  73  ;  Bennett  and  Young  v.  John  Bacon,  Ltd.  (1897),  2  Com.  Cases, 
102  (C.A.),  in  all  of  which  cases  the  evidence  of  the  bill  of  lading  was  not  dis- 
placed ;  also  Hine  v.  Free  Rodwell  d;  Co.  (1897),  2  Com.  Cases,  149,  where 
the  evidence  of  the  bill  of  lading  was  displaced  by  evidence  of  disputed  tallies, 
the  counterfoils  of  the  mate's  receipts,  and  the  displacement  scale.  The 
evidence  to  displace  the  bill  of  lading  must  shew  not  merely  that  the  goods 
may  not  have  been  shipped,  but  that  they  were  not  (1896,  A.  C.  at  p.  79)  ; 
where  the  bill  of  lading  is  the  result  of  a  tally  not  disputed  at  the  time,  it 
will  be  difficult  to  displace  it. 

(h)  Per  Lord  Chelmsford,  McLean  v.  Fleming  (1871),  L.  R.  2  H.  L.  Sc.  at 
p.  130  (see  footnote  ibid,  at  p.  128).  In  Jessel  v.  Bath  (1867),  L.  R.  2  Exch. 
267,  where  it  was  said  that  the  result  of  such  qualifying  words  was  to  nega- 
tive any  admission  of  amount  or  quantity,  this  point  did  not  arise.  For  it 
■was  admitted  (see  p.  269)  that  what  was  delivered  was  all  that  was  shipped. 

(i)  Hubbersty  v.  UWrf  (1853),  8  Ex.  330. 
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Such  a  bill  has  no  further  binding  effect  (k),  even  in  the 
hands  of  a  bond  fide  holder  for  value. 

The  owner  may,  however,  by  express  stipulation  bind 
himself  to  accept  the  statement  of  quantity  shipped  in  the 
bill  of  lading,  though  all  the  goods  enumerated  therein  are 
not  shipped  (l). 

Case  1.- — C.  chartered  a  sliip  of  the  capacity  of  59G  tons,  from  A., 
to  carry  bones.  The  master  signed  bills  of  lading  representing 
that  701  tons  were  shipped,  but  containing  the  clause,  "weight, 
quality,  and  contents  unknown."  On  arrival,  the  ship  was  found 
to  have  only  386  tons  on  board  ;  the  master  had  protested  for 
inadequacy  of  freight.  Held,  that  the  signature  of  the  master  to 
the  bills  threw  upon  A.  the  burden  of  disproving  the  shipment  of 
the  goods,  but  that  he  had  disproved  it  by  the  evidence  of  the 
master  that  he  delivered  all  goods  that  were  shipped,  and  by  the 
protest  (m). 

Case  2. — E.,  master  of  A.'s  ship,  gave  a  bill  of  lading  to  F.  for 
twelve  bales  of  silk  represented  as  being  shipped  on  such  ship  ;  F. 
indorsed  the  bill  for  value  to  I.  ;  the  goods  never  had  been  shipped. 
I.  sued  A. ,  who  proved  that  the  goods  never  were  on  board.  Held,. 
that  A.  was  not  liable,  even  to  I.  (n). 

Case  3. — F.  shipped  on  board  A.'s  ship  seventy  and  seventy-five 
quarters  of  wheat,  and  received  bills  of  lading  signed  by  E.,  A.'s 
master.  F.  indorsed  these  bills  to  I.  F.  then  induced  E.  by  fraud 
to  sign  another  bill  of  lading  for  145  quarters,  which  he  indorsed  to 
H.  E.  delivered  to  H.  under  the  second  bill.  I.  then  sued  A. 
Held,  that  E.  had  no  authority  to  sign  H.'s  bill,  which  was  a  second 
bill,  having  already  signed  one  bill  for  the  same  goods,  and  that,  as 
I.'s  bills  were  prior  and  genuine,  I.  was  entitled  to  recover  (o). 


(k)  See  note  (gr),  supra. 

[l)  Lishmann  v.  Christie  (1887),  19  Q.  B.  D.  3.33  ;  doubting  the  authority 
of  Pyman  v.  Burt  (1884),  1  C.  &  E.  207  ;  Crossfield  v.  Kyle  S.S.  Co.  (1916),  2 
K.  B.  885.    See  note,  p.  62. 

(m)  McLean  v.  Fleming  (1871),  L.  R.  2  Sc.  App.  128. 

{n)  Grant  v.  Norway  (1851),  10  C.  B.  665.  The  question  as  to  the  right  of 
the  indorsee  had  been  left  undecided  in  Berkeley  v.  Wailing  (1837),  7  A.  & 
E.  29.  At  first  sight  Grant  v.  Norway  appears  inconsistent  with  such  cases 
as  Gilkison  v.  Middkton  (1857),  2  C.  B.,  N.  S.  134;  Howard  v.  Tucker 
(1831),  1  B.  &  Ad.  712  ;  Mitchell  v.  Scaife  (1815),  4  Camp.  298  ;  in  which 
statements  as  to  liability  for  freight  in  a  bUl  of  lading  were  held  to  bind  the 
owner  as  against  an  indorsee  for  value,  though  such  statements  limited  the 
charter,  and  were  made  without  the  owner's  authority.  The  distinction 
seems  to  be  that  in  these  cases  the  owner  recognises  a  contract  of  carriage 
made  by  his  master,  but  seeks  to  vary  the  terms  of  it ;  while,  in  Grant  v. 
Norway  and  similar  cases,  he  repudiates  any  contract  of  carriage,  for  no 
goods  were  ever  shipped  to  be  carried,  and  therefore  there  was  no  contract 
of  affreightment  to  embody  in  a  bill  of  lading.  The  distinction  is  hardly 
very  satisfactory,  especially  to  the  innocent  holder,  who  has  advanced 
money  in  good  faith  on  the  representation  that  there  are  goods  in  the  ship  to 
which  his  bill  of  lading  entitles  him.  Grant  v.  Norway  is  really  an  illustration 
of  the  principle  that  a  person  knowing  that  an  agent  has  a  limited  authority 
is  put  on  inquirv  as  to  whether  the  act  done  is  within  the  authority. 

(o)  Hubberstyv.  Ward  (1853),  8  Ex.  330. 
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Case  4. — Sleepers  were  shipped  under  a  charter  containing  this 
clause,  "  the  bill  of  lading  shall  be  conclusive  evidence  against  the 
owner  of  the  quantity  of  cargo  received  ;  "  2000  sleepers  were 
delivered  in  the  water  alongside  of  the  ship,  and  the  mate  signed 
a  receipt  for  them  ;  some  were  lost  before  shipment,  but  the 
captain  signed  a  bill  for  the  whole  2000,  knowing  that  some  were 
not  shipped,  and  making  some  slight  protest.  Held,  that  the 
shipowner,  having  agreed  to  be  bound  by  the  statement  in  the 
bill  of  lading,  was  estopped  from  disputing  its  truth,  though,  apart 
from  such  agreement,  the  captain  had  no  authority  to  sign  such  a 
bill  of  lading  (p). 

Note. — The  clause  in  Case  4,  commonly  known  as  "  the  con- 
clusive evidence  clause,"  is  usually  inserted  in  timber  bills  of 
lading  (q).  With  such  a  clause  (and  the  variation  of  "  delivered 
to  the  slup  "  in  place  of  "  received  "  makes  no  difference  (r)  )  the 
shipowner  will  be  liable,  though  it  is  otherwise  clear  that  the  timber 
was  not  "  received  "  or  "  taken  on  board."  And  where  with  such 
a  clause  the  bill  of  lading  specifies  quantities  of  different  sorts  of 
goods  {e.g.  deals  and  boards),  he  is  equally  bound  as  to  both  ;  so 
that  if  there  is  a  short  delivery  of  deals  and  an  over-delivery  of 
boards,  he  cannot  take  the  two  together  as  representing  the  total 
quantity  of  both  (s).  To  free  himself,  the  shipowner  must  prove 
loss  by  excepted  perils  after  "  taking  on  board  ;  "  loss  by  excepted 
perils  alongside  the  ship  will  not  do  {t).  Shipowners  have  some- 
times met  the  difficulty  by  adding  to  the  statement  of  cargo 
shipped  in  the  bill  of  lading  a  marginal  note,  "  so  niany  timbers  of 
above  lost  alongside,"  or  similar  words.  This  seems  to  make  the 
bill  of  lading  contain  no  conclusive  statement  of  quantity  shipped, 
and  it  was  so  treated  in  Lohden  v.  Colder  (u). 


II.   Where  Goods  are  Shipped. 

(1.)  The  Ship  not  being  chartered. 

ia.)  If  the  o"WTier  has  given  no  express  instructions  to  his 
master,  he  will  be  bound  by  any  term  of  the  bill  of  lading 


(p)  Lishmann  v.  Christie  (1887),  19  Q.  B.  D.  333  ;  doubting  the  authority 
of  Pyman  v.  Burt  (1884),  1  C.  &  E.  207.  See  also  Tkorman  v.  Burt  (1886), 
54  L.  T.  349  ;  and  Xote  following  this  case. 

(q)  Semble,  that  a  captain  signing  bills  of  lading  for  charterers  has  not 
authority  to  bind  his  owners  by  a  bUl  of  lading  containing  the  conclusive 
evidence  clause.    Thin  v.  Liverpool,  Brazil  Co.  (1901),  18  Times  L.  R.  226. 

(r)  Crossfield  v.  Kyle  S.S.  Co.  (1916),  2  K.  B.  885. 

(s)  Mediterranean  Co.  v.  J/acAay  (1903)  1  K.  B.  297. 

(0  Fisher  v.  CaUer  (1896),  1  Com.  Cases,  456. 

(u)  (1898),  14  Times  L.  R.  311.  See  also  Oostzee  Stoomvart  v.  Bell  (1906), 
11  Com.  Cas.  216. 
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within  the  ordinary  authority  of  a  master  (w).  He  will  not 
be  bound  by  any  term  outside  such  ordinary  authority  (x). 

{b.)  If  the  owner  has  given  express  instructions  to  his 
master,  he  will  be  bound  by  any  bill  within  those  instruc- 
tions, or  by  any  bill  within  a  master's  ordinary  authority, 
given  to  a  shipper  ignorant  of  those  instructions. 

He  will  not  be  bound  by  any  bill  beyond  the  master's 
ordinary  authority  and  his  instructions,  or  by  any  bill 
beyond  the  master's  instructions  given  to  a  shipper 
knowing  of  such  instructions  (x). 

Case  1. — Jute  was  shipped  under  a  bill  of  lading  containing  a 
clause,  "  If  quality  marks  are  inserted  in  the  shipping  notes  and  the 
goods  are  accepted  by  the  mate,  bills  of  lading  in  conformity  there- 
with shall  be  signed  by  the  captain,  and  the  ship  shall  be  respon- 
sible for  the  correct  delivery  of  the  goods."  The  bill  of  lading 
contained  the  quality  marks  specified  in  the  shipping  notes,  but 
these  were  wrong,  so  that  the  bill  of  lading  did  not  accurately 
represent  the  goods  shipped.  All  goods  shipped  were  delivered  ; 
in  an  action  by  indorsee  for  value,  for  the  non-delivery  of  goods 
specified  in  the  bill  of  lading,  held,  that  it  was  not  within  the 
ordinary  authority  of  a  master  to  certify  the  mercantile  quality 
of  goods  [or,  semble,  to  insert  quality  marks  at  all],  and,  following 
Grant  v.  Norway  {y),  that  a  contract  or  representation  by  the 
master  outside  his  ordinary  authority  did  not  bind  his  owners  (0). 

Case  2.- — Timber  was  shipped  under  a  bill  of  lading  signed  by  the 
master  which  stated  it  to  be  "shipped  in  good  order  and  condi- 
tion." It  had,  in  fact,  been  damaged  by  oil  before  shipment,  as 
the  master  knew,  or  could  have  known.  Held  (distinguishing 
Cox  V.  Bruce  {z)  ),  that  it  was  within  the  authority  of  the  captain 
to  certify  the  condition  of  goods,  and  that  the  shipowners  were  as 
against  an  indorsee  of  the  bill  of  lading  bound  by  the  admission  (a). 

(2.)  The  Ship  being  chartered. 

In  the  absence  of  any  special  provisions  in  the  charter, 
or  express  instructions  (6),  the  master  or  broker  has  no 


(w)  E.g.  by  a  statement  that  goods  have  been  shipped  "  in  good  order 
and  condition."  Compania,  etc.  v.  Churchill  (1906),  1  K.  B.  237.  Gf. 
Martineaus  v.  Royal  Mail  Co.  (1912),  17  Com.  Cas.  176. 

(a:)  See  Grant  v.  Norway  (1851),  10  C.  B.  665  ;  Cox  v.  Bruce  (1886),  18 
Q.  B.  D.  147  ;  Reynolds  v.  Jex  (1865),  7  B.  &  S.  86.  As  to  "  the  ordinary 
authority  of  a  master,"  see  note  1,  p.  64,  post. 

(y)  Grant  v.  Norway  (1851),  10  C.  B.  665.  See  also  Walshe  v.  Provan 
(1853),  8  Ex.  843.  For  an  instance  of  authority  to  carry  freight  free,  see 
Mercantile  Exchange  Bank  v.  Gladstone  (1868),  L.  R.  3  Ex.  233,  240. 

[z)  Cox  V.  Bruce  (1886),  18  Q.  B.  D.  147. 

(a)  Compania,  etc.  v.  Churchill  [I'dOQ),  1  K.  B.  237,  followed  in  Martineaus 
V.  Royal  Mail  Co.  (1912),  17  Com.  Gas.  176. 

(6)  Such  as  "  master  to  sign  bills  of  lading  as  presented  to  him  by  char- 
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authority  to  vary  the  contract  the  0A\'ner  has  already  made 
by  signing  bills  of  lading  differing  from  the  charter  (c). 

But  if  without  such  authority  he  varies  the  contract  on 
some  point  within  his  authority  as  master,  if  there  were  no 
charter,  as  the  rate  of  freight  (d),  and  the  bill  of  lading  is 
given  to  a  shipper  other  than  the  charterer,  and  ignorant  of 
the  terms  of  the  charter,  or,  being  given  to  the  charterer, 
comes  into  the  hands  of  a  hondfide  holder  for  value  {d),  the 
owner,  if  he  recognises  the  master's  contract  of  carriage, 
must  also  recognise  all  the  terms  of  it  (e). 

If,  however,  the  variations  are  clearly  beyond  the 
ordinary  authority  of  a  master,  as  if  the  master  contracts 
to  carry  goods  freight  free  (/),  or  if  he  makes  freight  under 
the  bill  of  lading  payable  to  a  third  party  other  than  the 
owner  or  his  agent  {g),  or  if  he  makes  freight  payable  in 
advance  to  the  charterers  instead  of  at  the  port  of  dis- 
charge to  his  owners  (h),  or  if  he  purports  to  certify  the 
quality  of  the  goods  shipped  (i),  the  owner  will  not  be 
bound  by  the  contract  represented  in  the  bill  of  lading  to 
exist,  even  to  a  bond  fide  holder  for  value  of  such  bills  of 
lading  (k). 

Note  1. — The  ordinary  authority  of  a  master  has  lessened  very 


terers,  without  prejudice  to  the  terms  of  the  charter :  "   for  a  discussion  of 
this,  see  note  2,  p.  65,  post. 

(c)  Pickernell  v.  Jauberry  (1862),  3  F.  &  F.  217  ;  Rodocanachi  v.  Milhurn 
(1886),  18  Q.  B.  D.  67. 

(d)  As  in  Mitchell  v.  Scaife  (1815),  4  Camp.  298.  Cf.  The  Draupner 
(1909),  P.  219  ;   (1910),  App.  Cas.  450. 

(e)  Mercantile  Exchange  Bank  v.  Gladstone  (1868),  L.  R.  3  Ex.  233,  at 
p.  240. 

(/  )  See  note  (2),  p.  63,  ante. 

(g)  Reynolds  v.  Jex  (1865),  7  B.  &  S.  86.  It  is  doubtful  whether  the  master 
has  authorit\-  to  make  advances  to  himself  or  sliip  a  first  charge  or  deduction 
from  the  freight  payable  under  charter  or  bill  of  lading  :  Gibbs  v.  Charhton 
(1857).  26  L.J.  Ex.' 321. 

(h)  The  Canada  (\%^~i),  13  T.  L.  R.  238. 

(1)  Cox  V.  Bruce  (1886),  18  Q.  B.  D.  at  p.  152. 

{k)  Grant  v.  Norway,  Reynolds  v.  Jex,  Mercantile  Bank  v.  Gladstone,  vide 
supra.  In  Grant  v.  Norway,  signing  a  bill  of  lading  for  goods  not  on  board  is 
included  under  this  head  ;  but,  though  this  is  a  contract  beyond  the  master's 
authority,  there  is  nothing  on  the  face  of  the  bill  of  lading  to  shew  that  he 
has  exceeded  his  authority ;  in  the  freight  cases  there  is,  and  the  unusual 
provision  should  at  once  suggest  inquiry.  It  seems  best  therefore  to  rest 
the  case  of  goods  not  on  board,  on  the  absence  of  any  contract  of  carriage,  of 
which  the  bill  of  lading  might  be  evidence,  or  on  the  principle  of  acting  at 
your  peril  in  dealing  with  an  agent  known  to  have  limited  authority. 


.M 
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much  of  recent  years  {I).  The  electric  telegraph  has  enabled 
the  owner  to  perform  much  of  the  master's  work  in  foreign 
ports.  The  system  of  printed  bills  of  lading,  and  the  extensive 
development  of  regular  lines  of  steamers,  with  their  accompany- 
ing agents  and  branches  abroad,  have  converted  the  master  into 
little  more  than  the  chief  navigator  of  the  ship.  In  the  ports 
of  loading  and  discharge  he  has  commonly  very  little  to  do.  On 
most  steam  lines  the  master  has  no  authority  to  alter  the  printed 
bill  of  lading,  or  to  fix  the  rate  of  freight,  or  to  charter  the  ship, 
or  to  make  engagements  to  carry  goods  in  her  ;  he  may  indeed 
sign  bills  of  lading  abroad,  but  his  signature  only  acknowledges  the 
quantity  and  external  condition  (m)  of  the  goods  shipped  and  the 
date  of  shipment  {I).  On  such  lines,  therefore,  the  ordinary 
authority  of  a  master  in  port  is  very  small,  and,  though  on  the 
voyage  the  necessity  of  the  case  may  confer  on  him  considerable 
power  (w),  increased  facilities  of  communication  have  much 
diminished  the  cases  where,  as  he  cannot  communicate  with  his 
owners,  such  necessity  arises.  The  law  as  stated,  and  the  cases 
supporting  it,  must  therefore  be  read  subject  to  the  proviso  that 
the  position  of  the  master  has  materially  altered  of  late  years  ; 
the  master  has  been  superseded  partly  by  the  owner  and  partly 
by  the  broker,  and  the  broker's  or  master's  authority  is  usually 
strictly  defined  by  the  printed  bill  of  lading. 

Note  2. — It  is  now  common  to  provide  that  "  the  captain  is  to 
sign  bills  of  lading  [at  any  rate  of  freight]  as  presented  by  the 
charterer  without  prejudice  to  the  charter."  The  authorities 
are  not  in  a  very  satisfactory  state  as  to  the  meaning  of  this 
clause.  One  view  is  that  it  is  the  duty  of  the  charterer  only  to 
present  bills  of  lading  which  do  not  vary  the  provisions  of  the 
charter  ;  that  if  he  does  present  such  bills,  the  master  may 
refuse  to  sign  them,  but  that  if  he  signs  them,  the  charterer  has 
broken  his  contract,  and  must  make  good  to  the  shipowner  any 
damages  the  latter  sustains  by  reason  of  being  made  liable  on 
such  bills  in  excess  of  his  liability  under  the  charter  (o).  This 
appears  to  be  the  view  taken  by  the  House  of  Lords  in  Kruger 
V.  Moel  Tryvan  Ship  Co.  (p),  where  the  charter  contained  a 

(I)  For  a  statement  of  the  "  ordinary  authority  of  a  master  "  sixty  years 
ago,  see  Grant  v.  Norway  (1851),  10  C.  B.  665,  at  p.  687.  As  to  the  duty  of 
a  master  to  his  owner,  where  a  broker  is  employed,  in  which  case  he  must 
still  check  the  date  and  the  fact  of  shipment  of  goods,  see  Stumore  v.  Breen 
(1886),  12  App.  C.  at  p.  704. 

(m)  Compania  VascongadaY.  Churchill  (1906),  1  K.  B.  237. 

(n)  See  Section  VII.,  post. 

(a)  As  to  the  possibility,  in  the  event  of  the  charterer  making  out  clean 
bills  of  lading  as  against  mate's  receipts  not  clean,  of  the  shipowner  obtaining 
indemnity  from  consequent  claims  by  holders  of  the  bills  of  lading,  see  Leach 
V.  Eoyal  MailCo.  (1910),  16  Com.  Cas.  143. 

(p)  (1907),  A.  C.  272.  In  Elder  Dempster  dh  Co.  v.  C.  G.  Dunn  cfc  Co.  (1909), 
15  Com.  C.  49,  both  Lord  Lorebum  and  Lord  Gorell  approved  a  cause  of 
action  based  on  breach  of  warranty  that  bills  of  lading  correctly  stated, 
marks  ;  Lord  Loreburn  also  approved  a  cause  of  action  for  indemnity  based 
on  request  to  sign  the  bills  of  lading. 

s.c.p.  5 
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negligence  clause.  The  charterer  presented,  and  the  master 
signed,  bills  of  lading  containing  the  clause  "  all  terms  and  condi- 
tions as  per  charter,"  under  the  impression  that  it  incorporated 
the  negligence  clause.  In  consequence,  the  cargo  having  been  lost 
by  negligence  of  the  master,  bond  fide  indorsees  of  the  bill  of  lading 
recovered  damages  against  the  shipowner,  which  he,  in  turn, 
recovered  against  the  charterer,  in  the  view  of  the  House  of 
Lords  as  damages  for  breach  of  contract  to  present  bills  of  lading 
in  accordance  with  the  charter.  Another  view,  however,  can 
be  taken,  which  would  lead  to  the  same  result,  viz.  that  the  master 
is  boimd  within  certain  limits  (q)  to  sign  any  bill  of  lading  pre- 
sented by  the  charterer,  but  that  the  terms  of  the  contract  in  the 
charter  between  the  charterer  and  shipowner  are  not  to  be  altered  ; 
and,  consequently,  if  the  signing  of  the  bill  of  lading  exposes  the 
shipowner  to  greater  liability  than  under  the  charter,  the  charterer 
must  indemnify  him.  The  former  part  of  this  view  appears  to  be 
that  taken  by  the  Priv}^  Council  in  Turner  v.  Haji  Goolam  (r),  and 
by  Lord  Esher  in  Hansen  v.  Harrold  (s).  The  clause  as  to 
indemnity  is  frequently  expressly  inserted  {t). 

Where  the  clause  contains  the  words,  "  at  any  rate  of  freight," 
the  second  meaning  would  clearly  seem  the  correct  one.  It  is 
submitted  that  the  words  "  as  presented  "  extend  the  power  to 
vary,  always  without  prejudice  to  the  agreement  in  the  charter 
between  the  parties. 

If  the  terms  of  the  bill  of  lading  so  presented  deprive  the  ship- 
owner of  any  effective  lien,  the  charterer  may  be  deprived  of 
the  protection  of  the  cesser  clause  (i/).  Where  it  is  the  shipper's 
duty  to  present  bills  of  lading,  he  must  do  so  within  a  reason- 
able time  after  the  cargo  is  loaded,  although  the  ship  is  lost 
before  he  presents  them  {x).  And  when  the  cargo  is  loaded  he 
must  present  the  bill  of  lading  in  a  reasonable  time,  even  though 
the  lay-days  have  not  expired  (y). 

Note  3. — Charterparties  now  frequently  contain  a  clause  by 


{q)  For  instance,  it  is  submitted  he  need  not  sign  bills  for  goods  he  knows 
not  to  be  on  board,  or  with  wrong  dates  of  shipment  or  wrong  marks. 

(r)  (1904),  A.  C.  826. 

(s)  (1894),  1  Q.  B.  612. 

(0  As  in  Milburn  v.  Jamaica  Fruit  Co.  (1900),  2  Q.  B.  540,  see  note  3 
below. 

(m)  Hansen  v.  Harrold  (1894),  1  Q.  B.  612  (C.A.). 

(x)  Oriental  S.S.  Co.  v.  Tylor  (1893),  2  Q.  B.  518  (C.A.).  The  master 
under  such  a  clause  must  sign  personally ;  his  owners'  signature  will  not 
do.  The  Princess  (1894),  70  L.  T.  388.  But  the  clause  imposing  a  fixed 
sum  for  each  daj-'s  failure  to  sign  is  a  penalty,  and  will  not  be  enforced, 
beyond  the  actual  amount  of  damage  proved.  Jones  r.  Hough  (1879), 
5  Ex.  D.  115.  Rayner  v.  Condor  (1895),  2  Q.  B.  289.  The  Princess  (1894), 
vide  sujrra.    See  also  Article  162. 

{y)  Nolisement  Co.  v.  Bunge  (1917),  1  K.  B.  160.  The  shipowner  in  respect 
of  detention  of  his  ship  by  delay  in  such  presentation  is  entitled  to  recover 
damages  for  detention,  and  not  merely  to  have  relief  from  payment  of  dis- 
patch monej\    Ibid. 


TO   THE   CHART EBr  67 

which  the  charterer  agrees  to  indemnify  the  owner  from  any 
consequences  that  may  arise  from  the  captain  following  the 
charterer's  instructions  and  signing  bills  of  lading.  This  clause 
has  been  held  to  cover  a  loss  to  the  owner  through  the  absence 
in  the  bill  of  lading  of  the  negligence  clause  in  the  charter  (z)  ; 
but  not  to  cover  a  liability  to  pay  salvage  on  the  goods  carried 
under  a  bill  of  lading,  because  the  master  started  with  insufficient 
coal  (rt). 

Case  1. — C.  agreed  with  A.  to  ship  oranges  by  A.'s  ship  at  4s.  6d. 
per  box  :  E.,  A.'s  master,  then  signed  bills  of  lading  for  oranges 
shipped  by  C.  at  3s.  6d.  per  box.  Held,  that  C.  was  liable  for 
freight  at  4s.  M.  and  was  not  relieved  by  the  bill  of  lading  (b). 
Submitted,  that  a  bona  fide  holder  for  value  of  the  biU  of  lading 
would  only  have  been  liable  for  freight  at  3s.  6d.,  the  rate  of  freight 
being  a  matter  within  the  master's  ordinary  authority  (c). 

Case  2. — ^A.  chartered  a  ship  to  C,  at  a  certain  freight,  "  the 
owner  or  his  agent  to  sign  bills  of  lading  at  any  rate  of  freight,  with- 
out prejudice  to  this  charter."  D.,  C.'s  agent  abroad,  advanced 
money  to  the  ship,  and  in  consideration  of  such  advance  the  master 
shipped  goods  from  D.,  giving  a  bill  of  lading  "  shipped  by  D.,  to 
be  delivered  to  order  or  assigns,  paying  freight  to  D.'s  agent  Gr., 
as  per  margin."  Held,  that  the  master  had  no  authority  to  make 
such  a  contract,  and  that  A.  was  not  bound  by  it  to  G.,  consignees 
of  the  cargo  (d). 

Case  3. — ^A.  chartered  a  ship  to  C,  "the  master  to  sign  bills  of 
lading  as  presented,  without  prejudice  to  the  charter."  C.  shipped 
goods,  and  presented  biUs  in  the  ordinary  form,  which  the  master 
refused  to  sign  imless  they  contained  the  clause,  "  The  vessel  was 
not  liable  for  duties  on  cargo,  by  non-arrival  before  July  1." 
Held,  such  refusal  was  a  breach  of  the  charter  (e). 

Case  4. — C.  chartered  a  ship,  "  the  master  to  sign  bills  of  lading 
at  any  rate  of  freight,  and  as  customary  at  a  port  of  loading,  with- 
out prejudice  to  the  stipulations  of  the  charter."  The  master 
signed  and  delivered  to  C.  biUs  of  lading  including  an  exception 
not  in  the  charter.  Held,  that  he  had  no  authority,  by  so  doing, 
to  vary  the  contract  between  shipper  and  charterer  ;  and  that  the 
shipowner  was  not  freed  from  liability  for  loss  through  such 
excepted  peril  (/). 

Case  5. — Under  a  voyage  charter  it  was  provided  that  the 
captain  should  sign  biUs  of  lading  at  the  current  or  any  rate  of 
freight  without  prejudice  to  the  charter.  The  captain  signed  biUs 
making  the  freight  payable  in  advance  at  a  port  of  loading  to  the 
charterers,  not  the  owners.  Held,  that  such  a  term  was  beyond 
the  authority  conferred  on  him  {g). 


(2)  Milburn  v.  Jamaica  Co.  (1900),  2  Q.  B.  540. 
(a)  Park  v.  Duncan  (1898),  25  Sess.  C,  4th  Ser.  528  {Sc). 
\h)  Pickernell  v.  Jauberry  (1862),  3  F.  &  F.  217. 
(c)  See  Mitchell  v.  Scaife  (1815),  4  Camp.  298. 
{d)  Reynolds  v.  Jex  (1865),  7  B.  &  S.  86. 
(e)  Jones  v.  Hough  (1879),  5  Ex.  D.  115. 
(/)  Meyer  v.  Dre-sser  (1864),  16  C.  B.,  N.  S.  646. 

ig)  The  Canada  (1897),  13  Times  L.  R.  238.    If  the  clause  had  been  to  sign 
bills  of  lading  as  presented,  submitted  he  would  have  been  bound  to  sign 
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Article  21. — Statutory  Liability  of  Persons  signing  Bill  of 

Lading. 

In  the  hands  of  a  consignee  or  indorsee  for  value  {h)  the 
bill  of  lading  is  by  statute  (i)  conclusive  evidence  that  the 
goods  represented  (k)  by  it  to  be  shipped  were  actually 
shipped,  as  against  the  person  signing  it  (l),  unless  either 
(1)  the  holder  took  the  bill  -with  actual  notice  that  such 
goods  were  not  on  board  ;  or,  (2)  the  signer  shews  that  the 
mistake  was  not  occasioned  by  his  default,  but  was  wholly 
occasioned  by  the  fraud  of  the  shipper,  holder,  or  some 
person  under  whom  the  holder  claims  (m). 

Note. — The  bill  of  lading  is  not  conclusive  as  between  the 
signer  and  the  shipper,  nor  as  between  the  owner  and  the 
shipper  (h),  nor    as  between  owner    and    holder   for   value  (n), 


them,  though  all  freight  was  made  payable  in  advance.  Janentzky  v. 
Langridge  (1895),  1  Com.  Cas.  90,  and  cf.  The  Shillito  (1897),  3  Com.  Cas.  44. 
See  also  West  Hartlepool  Co.  v.  Tagart,  Beaton  d-  Co.  (1902),  18  T.  L.  R.  358  ; 
8  Com.  Cas.  133. 

(/t)  Bates  v.  Todd  (1831),  1  M.  &  R.  106. 

(i)  18  &  19  Vict.  c.  Ill,  s.  3  (1855) :  see  Appendix  III.,  post. 

{k)  The  representation  does  not  extend  to  the  marks  of  the  goods  inserted 
in  the  bill  of  lading  when  such  marks  are  merely  for  identification,  and  do  not 
represent  quality  or  character  of  the  goods.  Thus  where  bills  of  lading  in 
the  hands  of  an  indorsee  were  for  a  certain  number  of  carcases  of  meat 
marked  662x  and  488x,  and  such  carcases  were  not  on  board,  the  shipowner 
was  not  estopped  from  shewing  that  a  corresponding  number  that  were  on 
board,  marked  522x  and  388x,  were  in  fact  the  carcases  represented  by  the 
biU  of  lading.  Parsom  v.  New  Zealand  8.8.  Co.  (1901),  1  K.  B.  548.  In  the 
Court  of  Appeal,  A.  L.  Smith,  M.R.,  dissented  from  this  view,  but  held  that 
the  shipowner  was  protected  by  a  clause  that  he  should  not  be  responsible 
unless  goods  were  "  correctly  marked."  The  difference  of  opinion  turned 
on  the  question  of  fact  whether  the  marks  did  or  did  not  denote  commercially 
the  character  or  description  of  the  goods,  or  were  merely  for  identification. 

(I)  Formerly  almost  always  the  master,  but  now  the  broker  usually  signs 
bills  for  steamships  :  Hayn  v.  Culliford  (1878),  3  C.  P.  D.  410.  "  The  person 
signing  "  does  not  mean  only  the  person  who  actually  affixes  the  signature, 
but  includes  a  person  for  whom  a  clerk  or  servant  signs  in  a  purely  minis- 
terial capacity,  but  not  a  person  for  whom  an  agent  who  has  discretionary 
powers,  such  as  a  master  or  broker,  signs  :  Thonnan  v.  Burt  (1886),  54  L.  T. 
349.  For  an  action  by  indorsee  against  the  master  signing  a  biU  of  lading, 
see  Smith  v.  Tregarthen  (1887),  56  L.  J.  Q.  B.  437.  For  an  action  by  ship- 
owner against  master  for  negligence  in  signing  a  bill  of  lading,  see  Stumore  v. 
Breen  (1886),  12  App.  C.  698. 

(m)  18  &  19  Vict.  c.  Ill,  s.  3  :  see  Appendix  III.,  post.  Mistake  or  negli- 
gence of  the  master,  not  fraudulent,  will  not  enable  the  indorsee  to  sue, 
if  there  has  been  fraud  either  of  the  shipper,  his  agent,  or  his  vendor  : 
Valieri  v.  Boyland  (1866),  L.  R.  1  C.  P.  382.  See  also  Pynian  v.  Burt  (1884), 
1  C.  &  E.  207,  where  the  master's  signature  was  obtained  by  pressure  of  the 
shipper's  clerk,  the  authority  of  which  was  doubted  by  Lord  Esher  in 
Lishmann  v.  Christie  (1887),  19  Q.  B.  D.  333. 

(n)  Meyer  v.  Dresser  (1864),  16  C.  B.,  N.  S.  646. 
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unless  the  owner  signs  it  himself  or  by  a  servant  (o).  Thus, 
where  the  master  who  signs  is  also  part  owner,  and  sues  on  the 
bill,  the  statute  applies  against  him  {f).  But  in  all  these  cases 
the  statements  in  the  bill  of  lading  are  prima  facie  evidence, 
which  the  person  disputing  them  must  disprove  (q).  Master 
and  broker  obtain  some  protection  from  the  clause  "  weight, 
value  and  contents  unknown  "  (Article  52). 

Case. — ^F.  shipped  on  board  A.'s  ship  seventy  and  seventy-five 
quarters  of  wheat,  and  received  two  bills  of  lading  signed  by  E., 
A.'s  master  ;  F.  indorsed  these  bills  to  I.  F.  then  by  fraud 
induced  E.  to  sign  another  bill  for  145  quarters,  which  he  indorsed 
to  H.  Submitted  (r),  that  H.  would  have  had  no  action  against  E., 
if  he  had  delivered  the  wheat  to  I.  under  the  first  bill. 


Article  22. — Through  Bills  of  Lading. 

A  "  through  bill  of  lading  "  is  one  made  for  the  carriage 
of  goods  from  one  place  to  another  by  several  shipowners 
or  railway  companies. 

The  contract  in  such  bill  of  lading  to  carry  for  the  whole 
distance  is  one  contract  made  with  the  company  signing 
and  delivering  the  bill  of  lading  (s),  and  in  the  absence  of 
express  provisions  that  company  would  be  liable  for  loss 
occurring  on  any  part  of  the  journey  (t). 

The  freight  also,  if  paid  in  advance,  is  usually  payable 
for  the  whole  journey,  and,  should  the  goods  be  lost  on  one 


(o)  See  7iote  (I),  p.  68,  ante. 

(p)  Meyer  v.  Drusser  (1864),  16  C.  B.,  N.  S.  646. 

iq)  McLean  v.  Fleming  (1871),  L.  R.  2  Sc.  App.  128;  Jessel  v.  Bath 
(1867),  L.  R.  2  Ex.  267  ;  Grant  v.  Norway  (1851),  10  C.  B.  665.  See  p.  60, 
supra. 

(r)  On  authority  of  Huhhersty  v.  Ward  (1853),  8  Ex.  330,  which  see. 

[s)  G.  W.  R.  V.  Blake  (1862),"  7  H.  &  N.  987  ;  Thomas  v.  Rhymney  R.  Co. 
(1871),  L.  R.  6  Q.  B.  266 ;  Bristol  &  Exeter  Co.  v.  Collins  (1859),  7  H.  L.  C. 
194  ;    Wehher  v.  G.  W.  R.  (1865),  34  L.  J.  Ex.  170. 

{t)  Such  an  express  provision  usually  exists  ;  e.g.  "  when  any  of  the  several 
companies  connected  with  the  transit  of  the  goods  shall  have  dehvered  the 
goods  or  any  of  them,  to  any  other  carrier  to  be  transported  to  their  desti- 
nation, its  liability  shall  cease  altogether,  such  company  being  liable  only  for 
such  loss  or  damage  as  may  occur  while  the  goods  are  in  its  possession,  and 
for  which  it  is  legally  liable."  On  its  effects,  see  Fowles  v.  G.  W.  R.  (1852), 
7  Ex.  699.  See  also,  for  condition  as  to  loss  after  transhipment,  Allan  v. 
James  (1897),  3  Com.  Cases,  10.  Where  freight  paid  in  advance  is  to  be 
adjusted  at  port  of  discharge  according  to  quantity  dehvered,  it  has  been 
held  that  the  last  carrier  is  liable  for  the  excess  of  freight  for  the  whole 
joumej^  and  not  merely  for  his  part  of  the  journey.  Kilts  v.  Atlantic 
Transport  Co.  (1902),  7  Com.  Cases,  227. 
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of  the  stages,  the  shipper  is  not  entitled  to  a  pro  rata  return 
of  the  freight  for  other  stages,  as  if  the  consideration  had 
failed  (w).    ' 

In  recent  times  it  has  become  a  common  practice  for  the 
through  bill  of  lading  to  contain  a  provision  incorporating 
"  all  conditions  expressed  in  the  regular  forms  of  bill  of 
lading  in  use  by  the  Steamship  Company  "  performing  the 
ocean  carriage.  The  contract  under  which  the  ocean 
carriage  is  performed  has  then  to  be  collected  from  the 
terms  of  two  documents,  both,  in  most  cases,  of  great 
complexity,  and  also,  in  most  cases,  of  considerable 
obscurity  (x). 

Semble,  that  the  companies  other  than  the  company 
which  signs  and  delivers  the  bill  of  lading,  are  not  liable 
and  cannot  sue  {y)  on  the  contract  of  carriage  contained  in 
such  bill  of  lading,  imless  the  signing  company  had 
authority  to  act  in  their  behalf  (z),  or  its  action  was  after- 
wards ratified  by  them .     But  they  will  be  liable  as  carriers 


(w)  Greeves  v.  West  India  Co.  (1870),  22  L.  T.  615.  The  case  is  frequently 
expressly  provided  for  by  the  clause,  "  freight  to  be  considered  earned, 
ship  lost  or  not  lost,  at  any  stage  of  the  entire  transit." 

(x)  See,  e.g.,  E.  Clemens  Horst  Co.  v.  Norfolk,  <kc.,  Co.  (1906),  11  Com. 
Cas.  141;  The  Hibernian  (1907),  P.  277;  Crawford  v.  Allan  Co.  (1912), 
A.  C.  130. 

(«/)  Leech  v.  Glynn  (1890),  6  T.  L.  R.  306.  Where,  however,  with  a  through 
rate  from  the  interior  of  America  it  was  provided  that  "  the  inland  propor- 
tion of  the  freight  is  due  on  dehvery  of  the  goods  to  the  steamship,  and  the 
shipowner  shall  have  a  first  lien  on  the  goods  in  whole  or  part  until  payment 
thereof,"  and  part  of  the  goods  was  lost  at  sea,  it  was  held  that  on  dehvery 
in  London  of  the  remaining  goods  the  shipowner  could  claim  the  full  rate  on 
the  goods  deUvered  and  also  the  inland  proportion  on  the  goods  not  delivered. 
The  Hibernian  (1907),  P.  277. 

{z)  Such  authority  must  be  a  question  of  fact  in  each  case.  It  will  not  be 
proved  by  a  statement  in  the  bill  of  lading  that  the  signing  company  signs 
as  their  agent,  though  such  statement,  if  false,  may  subject  the  signing 
company  to  an  action  for  breach  of  warranty  of  authority.  The  companies 
concerned  will  probably  always  acknowledge  the  through  bill  of  lading,  and 
claim  its  protection.  See  as  to  this  an  instructive  article  by  Mr.  H.  D. 
Bateson,  in  the  Law  Quarterly  Review,  October,  1889,  p.  424,  which  raises 
the  further  points: — (1)  Whether  a  Through  Bill  of  Lading  is  a  Bill  of 
Lading  within  the  Bills  of  Lading  Act,  18.55,  so  that  its  indorsement 
passes  contractual  rights  to  the  indorsee  :  (2)  the  absence  in  the 
Through  BiU  of  Lading  of  any  evidence  of  shipment  on  a  ship  at  an 
intermediate  stage  of  the  voyage ;  (3)  by  what  law  or  laws  the 
different  parts  of  the  transit  are  regulated.  For  discussion  of  a  through 
biU  of  lading  for  sea  and  land  carriage,  see  Moore  v.  Harris  (1876),  L.  R- 
1  App.  C.  318. 
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for  goods  shipped  on  board  their  ships,  or  to  an  action  of 
tort  for  neghgent  deahngs  with  such  goods  (a). 

Who  may  sue  and  he  sued  for  negligent  carriage  of  goods :  see 
Articles  92,  93. 

Who  may  sue  in  rem,  under  the  Admiralty  Jurisdiction  Act :  see 
Article  77. 

Who  may  sue  and  he  sued  for  freight :  see  Articles  147,  148. 

Who  may  sue  and  he  sued  for  general  average  contributions  :  see 
Articles  118,  119. 

Who  may  sue  and  he  sued  for  demurrage :  see  Articles  134,  135. 


(a)  Selfv.  L.  B.  d-  S.  C.  E.  (1880),  42  L.  T.  173  ;  Foidkes  v.  M.  D.  B.  Co. 
(1879),  5  C.  P.  D.  157.  As  to  the  liability  in  tort  of  a  lighterman  to  the  owner 
of  goods  carried  by  the  hghterman  for  part  of  the  transit  covered  by  the 
through  bill  of  lading  see  The  Tennagant  {1914:),  19  Com.   Cas.  239. 
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SECTION   III. 
Representations  axd  Undertakings  in  the  Contract. 

Article  23. — Representations  and  Conditions  Precedent. 

Representations  inducing  the  signing  of  a  charter  are 
either  : — 

(1)  embodied  in  the  charterparty  ;   or 

(2)  not  embodied  in  the  charterparty. 

False  representations  not  embodied  in  the  charter  may 
be  material  in  civil  cases,  either  as  estopping  the  party 
making  them  from  denying  their  truth,  or  as  rendering  the 
contract  voidable  at  the  instance  of  the  party  relying  on 
them  («.).  If  they  are  fraudulent  (6),  they  wiU  also  give 
rise  to  an  action  in  tort  of  deceit  against  the  party  making 
them. 

Representations  embodied  in  the  charter  are  either  of 
facts  as  then  existing,  as  of  the  then  position  of  the  ship,  or 
of  her  class  on  the  register  ;  or  are  promises  for  the  future, 
as  that  a  ship  will  be  ready  to  load  by  a  given  day. 


(a)  Where  a  written  agreement  is  conditional  on  some  oral  representation 
or  agreement,  the  oral  term  may  be  enforced  as  a  condition  precedent,  or 
as  a  term  of  the  contract,  breach  of  which  gives  rise  to  an  action  for  damages. 
Cj.  De  Lassalle  v.  Guildford  (1901),  2  K.  B.  215  ;  Bannerman  v.  White  (1861), 
10  C.  3.,  N.  S.  857  ;  Mmgan  v.  Griffith  (1870),  L.  R.  6  Ex.  70 ;  Angell  v. 
Duke  (1875),  L.  R.  10  Q.  B.  174.  (See,  however,  the  judgments  of  Lord 
Haldane,  L.C.,  and  Lord  Moulton  in  Heilbut  Symons  v.  Buckleton  (1913), 
A.  C.  30. )  Thus  where  a  charter  is  entered  into  on  faith  of  an  oral  statement 
as  to  draught  of  the  ship,  damages  have  been  obtained,  in  an  unreported 
case,  for  its  untruth.  See  also  Hassan  v.  Runcitimn  (1904),  10  Com.  Cas.  19, 
where  damages  were  recovered  for  the  breach  of  a  collateral  oral  warranty 
as  to  the  steamer's  cargo  capacity. 

(6)  For  a  full  discussion  of  the  different  effects  of  Misrepresentation  and 
Fraud,  see  Pollock  on  Contracts,  7th  ed.,  pp.  521  et  seq.  For  an  authoritative 
definition  of  "fraud,"  see  Derry  v.  Peek  (1889),  14  App.  C,  per  Lord  Her- 
schell,  at  p.  374.  '"  Fraud  is  proved  when  it  is  shewn  that  a  false  represen- 
tation has  been  made  (1)  knowingly,  or  (2)  without  belief  in  its  truth,  or 
(3)  recklessly,  careless  whether  it  is  true  or  false." 
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Such  representations  are  either  : — 

I.  Conditio7is  Precedent,  to  be  regarded  as  essential  parts 
of  the  contract,  which  is  conditional  on  their  truth.  Their 
breach  therefore  entitles  the  other  party  to  repudiate  the 
charter,  or  : — 

II.  Terms  of  the  Contract,  which  one  party  has  promised 
to  be  true.  Their  breach  only  gives  rise  to  an  action  for 
damages,  for  their  truth  is  not  of  such  importance  to  the 
contract  that  their  falsehood  should  destroy  the  ground  of 
agreement  between  the  parties  (c). 

The  breach  of  a  condition  precedent  being  waived  by  one 
party  in  so  far  that  he  does  not  repudiate  the  contract 
converts  the  condition  precedent  into  a  simple  term  of  the 
contract,  its  breach  giving  an  action  for  damages  (d). 

If  the  party  claiming  to  repudiate  for  breach  of  a  condi- 
tion precedent  has  already  after  knowledge  of  the  breach 
received  substantial  benefit  under  the  contract,  for  which 
he  will  give  no  equivalent  if  he  is  allowed  to  repudiate  the 
contract,  he  will  not  be  entitled  to  repudiate,  but  will  only 
have  an  action  for  damages  (e). 

It  is  for  the  Court  to  determine  whether  a  representation 
is  a  condition  precedent,  the  jury  finding  the  surrounding 
circumstances,  from  which  the  intention  of  the  parties  to 
the  charter  can  be  inferred  (/). 

Note. — It  is  unusual  to  have  any  dispute  about  conditions 
precedent  to  a  bill  of  lading  :  (1)  because  such  disputes  usually 
arise  when  the  ship  has  sailed,  and  the  shipper  has  no  oppor- 
tunity of  reclaiming  his  goods  ;  and  (2)  because  statements  in  a 
bill  of  lading  are  rarely  important  to  original  shippers.     It  is 


(c)  Behn  v.  Burness  (1863),  3  B.  &  S.  751  (Ex.  Oh.).  See  also  per  Bowen, 
L.J.,  in  Bentsen  v.  Taylor  (1893),  2  Q.  B.  at  p.  280. 

(d)  Bentsen  v.  Taylor  (1893),  2  Q.  B.  274  (C.A.).  Engman  v.  Palgrave 
(1899),  4  Com.  Cases,  75.  Where  payment  of  freight  on  a  given  clay  is  made 
a  term  of  the  charter,  with  an  express  provision  allowing  the  owner  to  with- 
draw the  steamer  if  it  is  not  paid,  neither  failure  to  demand  the  freight  before 
withdrawal,  nor  giving  additional  time  to  pay,  are  evidence  of  waiver  of  the 
right  to  withdraw.  Tyrer  v.  Hessler  (1902),  7  Com.  Cases,  166  (C.A.).  See 
infra,  p.  343. 

(e)  Behn  v.  Burness  (1863),  3  B.  &  S.  751  ;  Ohlsen  v.  Drummond  (1785),  4 
Dougl.  356  ;  Havelock  v.  Geddes  (1809),  10  East,  555  ;  Graves  v.  Legg  (1854), 
9  Ex.  709,  716  ;  Bust  v.  Dowie  (1864),  5  B.  &  S.  20  ;  MacAndrew  v.  Chappie 
(1866),  L.  R.  1  C.  P.  643  ;   Bentsen  v.  Taylor  (1893),  2  Q.  B.  274. 

(/)  Behn  v.  Burness,  vide  supra;  Oppenheim  v.  Frazer  (1876),  34  L.  T. 
524. 
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submitted  that  the  description  of  the  vessel  in  the  bill  of  lading 
and  any  statement  as  to  her  destination  or  route  (g),  probably 
also  any  statement  as  to  her  date  of  sailing  on  shipping  cards, 
are,  if  insisted  upon,  conditions  precedent,  and  that  substantial 
inaccuracies  in  these  matters,  if  discovered  before  the  ship  sails, 
would  entitle  the  shipper  to  require  his  goods  back,  free  of  freight 
and  expenses  (h). 

Case  1. — ^A  ship  was  chai-tered  ou  October  19  as  "  the  S.  now  in 
the  port  of  Amsterdam  .  .  .  should  with  aU  possible  dispatch 
proceed  to  Newport  and  there  load."  On  October  15  the  8.  was 
at  Niewdiep,  62  miles  from  Amsterdam,  and  could  have  arrived 
there  in  twelve  hours  ;  but,  owing  to  contrary  winds  and  absence 
of  steam-power,  she  did  not  arrive  at  Amsterdam  till  the  23rd. 
She  discharged  as  quickly  as  possible,  and  reached  Newport  on 
December  1.  The  charterers  refused  to  load.  Held,  that  it  was 
for  the  judge  to  constnie  this  contract  and  decide  as  to  the 
materiaUty  of  its  statements,  being  influenced  not  only  by  its 
language,  but  also  by  the  circumstances  under  which,  and  the 
purposes  for  which,  it  was  entered  into,  which  circumstances  and 
purposes  were  to  be  found  by  the  jury.  That  in  this  case  the 
evidence  shewed  that  the  time  of  the  ship's  arrival  to  load  was  an 
essential  fact  for  the  charterer  to  know,  and  that  the  position  of 
the  ship  at  the  time  of  entering  into  the  charter  was  the  only 
datum  from  which  the  charterer  could  calculate  the  time  of  the 
ship's  arrival.  That  the  truth  of  the  words  "  now  in  the  port  of 
A."  was,  therefore,  a  condition  precedent  to  the  obligation  of  the 
charter,  and  their  untruth  entitled  the  charterer  to  repudiate 
it  (i). 

Case  2. — ^A  contract  was  made  for  the  sale  of  such  rice  as  may 
arrive  by  the  ship  *S'.  "  now  at  Rangoon."     The  ship  was  not  then 


(g)  Thus  in  Leduc  v.  Ward  (1888),  20  Q.  B.  D.  475,  a  statement  in  a  bill  of 
lading  that  the  ship  <S'.  was  now  at  X.  and  bound  for  Z.,  was  held  to  contain  a 
contract  that  the  S.  would  proceed  from  X.  to  Z.  by  the  ordinary  route. 
Semble,  that  if  a  shipper  under  such  a  bill  of  lading  had  subsequently  and 
before  sailing  disco vei-ed  the  shipowner's  intention  to  proceed  by  another  and 
longer  route,  he  could  have  demanded  his  goods  back  on  failure  of  a  condition 
precedent.  See  Peel  v.  Price  (1815),  4  Camp.  243,  where  the  shii^owner, 
after  delivering  a  card  giving  destination  Z.  by  way  of  Y.,  subsequently 
altered  it  to  Y.  by  way  of  Z.,  and  it  was  held  that  he  was  bound  to  give 
specific  notice  of  the  alteration  to  each  shipper  under  the  first  card.  In 
Armstrong  v.  Allan  (1892),  8  T.  L.  R.  fil3,  the  clause  in  a  shipping  note  '"  no 
goods  to  be  received  on  board  unless  a  clean  receipt  can  be  given,"  was 
treated  as  a  condition  precedent,  the  breach  of  which  entitled  the  shipper  to 
redemand  his  goods. 

(h)  In  Fraser  v.  Telegraph  Co.  (1872),  L.  R.  7  Q.  B.  566,  a  statement  in  the 
bill  of  lading,  "  shipped  on  board  the  steamship  aS'.,  from  X.  to  Z.,"  was  held 
to  constitute  a  contract  that  the  goods  should  be  carried  by  a  vessel  whose 
principal  motive  power  was  steam  :  the  ship  was  a  sailing  vessel  with  an 
auxiliary  screw,  and  made  the  voyage  entirely  under  sail.  Held,  that  the 
contract  was  broken.  Semble,  that  if  the  shipper  had  discovered  the 
character  of  the  ship  and  her  intended  mode  of  progress  after  he  shipped  the 
goods,  but  before  she  sailed,  he  could  have  demanded  his  goods  back,  free 
from  freight  and  expenses,  on  failure  of  a  condition  precedent. 

(i)  Behn  v.  Burncss  (1863),  3  B.  &  S.  751.  Cf.  Askmore  v.  Cox  (1899),  1 
Q.  B.  436. 
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at  Rangoon,  and  the  buyers  repudiated  the  contract.  Held,  that 
evidence  that  the  presence  of  ship  and  cargo  at  Rangoon  was  of 
vital  importance  to  the  parties,  as  the  prohibition  of  the  export  of 
rice  from  Rangoon  was  expected  in  consequence  of  famine  in  India, 
was  admissible.  Per  Blackburn,  J.  :  "  It  is  never  a  fact  to  go  to 
the  jury  what  the  words  of  a  contract  mean,  but  it  is  a  fact  to  go 
to  them  under  what  circumstances  are  they  made,  and  to  what  do 
they  relate  '?  "  and  the  contract  must  be  construed  by  the  judge 
in  connection  with  the  findings  of  the  jury  on  these  points  (k). 

Case  3. — ^A  ship  was  chartered  for  twelve  months  certain,  from 
December  24  ;  and  the  owner  covenanted  that  the  ship  should  be 
at  his  expense  forthwith  made  seaworthy  for  a  voyage  of  twelve 
months  and  kept  seaworthy  during  the  voyage.  She  was  not  in 
fact  seaworthy,  but  the  charterer  employed  her  for  several  months. 
Held,  that  under  the  circumstances  seaworthiness  was  not  a 
condition  precedent  to  the  payment  of  freight  (l). 

Case  4. — ^A  ship  was  chartered  at  a  freight  of  £1500,  on  condition 
of  her  taking  a  cargo  of  not  less  than  1000  tons  of  weight  and 
measurement  ;  she  could  not  carry  such  a  cargo  ;  but  the  char- 
terers loaded  a  cargo  and  the  slrip  sailed  with  it.  Held,  that  even 
if  the  condition  was  broken,  it  was  only  under  the  circumstances  a 
ground  for  damages  and  not  a  condition  precedent  (m). 

Case  5. — A  ship  was  chartered  to  proceed  to  a  safe  port  near 
Cape  Town.  The  charterer  did  not  name  a  port,  but  offered  to 
send  a  supercargo  with  the  ship  to  do  so.  Held,  that  his  naming  a 
port  was  a  condition  precedent  to  the  obUgation  of  the  shipowner 
to  commence  the  voyage  (n). 

Case  6. — A  ship  was  chartered  to  be  ready  on  or  before 
November  10,  or  charterers  to  have  the  option  of  cancelling  the 
agreement.  Held,  that  such  readiness  was  a  condition  precedent 
to  the  charter. 

The  charter  also  contained  a  clause  that  the  captain  should 
attend  daily  at  the  broker's  office  to  sign  biUs  of  lading.  Held, 
that  such  a  daily  attendance  was  not  a  condition  precedent  to  the 
right  to  sue  under  the  charter  (o). 

Case  7. — In  negotiating  a  charter,  the  owner's  agent  orally  repre- 
sented that  the  ship  had  carried  1367  tons  of  cargo.  Relying  on 
this,  the  charterers  agreed  to  pay  £1000,  lump  freight.  The 
charter  contained  no  warranty  as  to  capacity.  In  fact,  the  ship's 
full  cargo  could  not  exceed  about  1000  tons.  Held,  that  the 
charterers  could  recover  damages  for  breach  of  a  collateral  oral 
warranty  (p). 

Article  24. — Ship's  Class  on  the  Register. 

A  statement  in  the  charter  of  the  ship's  class  on  the 
register  amounts  only  to  a  condition  precedent  that  the 


(k)  Oppenheim  v.  Frazer  (1876),  34  L.  T.  524.  See  also  Gorrissen  v.  Perrin 
(1857),  2  C.  B.,  N.  S.  681. 

(/)  Havdock  v.  Geddes  (1809),  10  East,  555. 

(m)  Pust  V.  Dowie  (1864),  5  B.  &  S.  20. 

(n)  Rue  V.  Hackett  (1844),  12  M.  &  W.  724.  See  also  Ohlsen  v.  Drummond 
(1785),  4  Dougl.  356  ;   Bradford  v.  Williams  (1872),  L.  R.  7  Ex.  259. 

(0)  Seeger  v.  Duthie  (1860),  8  C.  B.,  N.  S.  45. 

(p)  Hassan  v.  Runciman  (1904),  10  Com.  Cas.  19. 
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ship  at  the  time  of  maldng  the  charter  is  actually  so 
classed  (g)  and  not  that  she  is  rightly  so  classed  (r),  or  that 
she  will  continue  to  be  so  classed  during  the  term  of  the 
charterparty  (s). 

Case  1. — ^A  ship  was  chartered  as  the  "  A  1  British  brig,  8.  of 
Liverpool."  Held,  a  condition  precedent  to  the  charter  that  at 
the  time  of  its  making  the  ship  was  classed  A  1  at  Lloyd's  {q). 

Case  2. — On  September  4,  a  ship  was  chartered  as  "  A  1 J  Kecord 
of  American  and  Foreign  Shipping  Book  .  .  .  the  ship  S.  newly 
classed  as  above."  At  that  date  the  statement  was  correct.  On 
November  13  she  arrived  at  New  Orleans  to  receive  her  cargo, 
and  on  November  25  her  classification  was  cancelled  for  unsea- 
worthiness (i).  Held,  that  the  statement  was  only  a  warranty  of 
the  ship's  being  so  classed  at  the  making  of  the  charter,  and  was 
not  a  continuing  warranty  of  her  being  rightly  in  such  class,  or 
remaining  so  classed  (r). 

Case  3. — ^A  ship  was  chartered  as  "  the  good  8.  A  1."  During 
her  voyage  she  ran  off  her  letter.  Held,  to  amount  to  a  warranty 
of  her  class  at  Lloyd's  at  the  time  of  her  charter,  but  not  to  a 
warranty  that  she  should  continue  of  that  class  during  the  charter, 
or  that  the  owners  would  omit  no  act  necessary  to  retain  her  in 
that  class  (s). 


Article  25. — Ship's  Tonnage,  or  Dead  Weight  Capacity. 

A  variation  from  the  ship's  tonnage  as  named  in  the 
charter  will  not  be  a  breach  of  a  condition  precedent,  unless 
the  jury  find  the  difference  unreasonably  great,  or  such  as 
to  be  of  material  importance  to  the  contract  (u). 

Where  a  charter  contains  a  guarantee  that  a  ship  shall  or 
can  carry  a  certain  number  of  tons  dead  weight,  or  is  of  a 
certain  dead  weight  capacity,  such  a  guarantee  is  of  the 
vessel's  carrying  capacity  with  reference  to  the  contem- 
plated voyage,  and  the  description  of  cargo  proposed  to  be 


(q)  Routh  V.  Macmilkm  (1863),  2  H.  &  C.  750. 

(r)  French  v.  Newgans  (1878),  3  G.  P.  D.  163. 

(s)  Hurst  V.  Usborne  (1856),  18  0.  B.  1-14,  approved  in  French  v.  Newgass, 
vide  supra. 

(t)  The  charterer  could  throw  up  the  charter  for  unseaworthiness,  if  it 
could  not  be  remedied  within  a  reasonable  time.  See  Article  29,  post. 
Hurst  V.  Usborne  (1856),  18  C.  B.  144,  approved  in  French  v.  Newgass,  vide 
supra. 

(u)  So  held  in  Barker  v.  Windle  (1856),  6  E.  &  B.  675,  where  the  chartered 
tonnage  was  from  180  to  200  tons,  the  actual  tonnage  258  tons  ;  and  Gibbs  v. 
Grey  (1857),  2  H.  &  N.  22,  where  the  difference  was  Ijetween  470  and  350  tons. 
See  Article  46,  post. 
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shipped,  so  far  as  that  description  was  made  known  to  the 
owners  (x). 

If  there  is  nothing  in  the  contemplated  voyage  or  the 
contemplated  cargo  to  give  any  special  meaning  to  the 
guarantee,  it  will  be  treated  as  a  guarantee  of  the  carrying 
capacity  of  the  ship  without  reference  to  any  particular 
cargo  iy). 

Case  1. — A  sMp  was  chartered  to  carry  all  such  goods  as  the 
charterers  should  send  alongside  ;  "  owners  guarantee  that  the 
vessel  shall  carry  not  less  than  2000  tons  dead  weight.  Should 
the  vessel  not  carry  the  guaranteed  dead  weight  as  above  ...  a 
pro  rata  reduction  per  ton  to  be  made  from  the  first  payment  of 
freight."  The  cargo  intended  to  be  carried  was  a  general  cargo, 
in  part  composed  of  machinery,  and  there  was  a  marginal  note  on 
the  charter,  specifying  the  numbers  and  measurements  of  the 
largest  pieces  of  machinery.  The  ship  was  in  fact  of  a  carrying 
capacity  of  2000  tons  dead  weight ;  the  charterers  tendered  a 
cargo  of  less  than  2000  tons  weight,  but  which  largely  exceeded 
2000  tons  weight  and  measurement,  and  which  included  more 
large  pieces  of  machinery  than  were  specified  in  the  marginal  note. 
The  vessel  in  fact  sailed  with  only  1691  tons  weight  on  board. 

Held,  that  as  the  cargo  was  not  that  contemplated  in  the  charter, 
and  the  cause  of  the  vessel's  not  carrying  2000  tons  dead  weight 
was  attributable  to  the  charterers,  they  were  not  entitled  to  any 
deduction  from  the  freight  {s). 

Case  2. — ^A  ship  was  chartered  to  carry  a  general  cargo,  including 
measurement  goods,  on  a  line  running  from  Antwerp  to  the  Plate, 
to  pay  freight  at  so  much  per  ton  on  guaranteed  dead  weight 
capacity,  with  a  guarantee  that  the  ship  should  carry  2430  tons 
dead  weight,  or  a  pro  rata  reduction  to  be  made.  The  charterers 
tendered  a  cargo  of  2430  tons  weight,  containing  the  usual  propor- 
tions of  weight  and  measurement  good  on  such  a  voyage.  The 
vessel  could  carry  2430  tons  of  coal,  but  in  fact  only  carried  2314 
tons  of  weight  of  the  cargo  tendered,  and  there  was  no  evidence 
that  the  deficiency  was  attributable  to  the  charterers. 

Submitted,  that  the  charterers  were  entitled  to  a  deduction  from 
the  freight  (a). 

Note. — The  term  "  tonnage  "  refers  to  register  tons  of  100  cubic 
feet,  and  has  no  reference  to  weight. 

The  term  "  tons  "  by  itself  would  mean  a  weight  of  20  cwt., 
but  the  full  phrase  "  ton  of  20  cwt."  is  generally  used.     For  pay- 


(x)  Mackill  v.  Wright  (1888),  14  App.  C.  106,  per  Lord  Macnaghten  at 
p.  120,  Lord  Watson  at  pp.  116,  117,  Lord  Halsbury  at  pp.  114,  115.  See 
also  Potter  v.  New  Zealand  Shipping  Co.  (1895),  1  Com.  Cases,  114. 

{y)  See  Carnegie  v.  Conner  (1889),  24  Q.  B.  D.  45,  in  which  case,  however, 
Mackill  V.  Wright  {v.  s.)  does  not  appear  to  have  been  cited.  Societa 
Anonyma  Ungherese  v.  Tyser  Line  (1902),  8  Com.  Cases,  25. 

(2)  Mackill  V.  Wright  (1888),  14  App.  C.  106. 

(a)  This  point  arose  in  Hamilton  v.  Grant  (1889),  referred  to  the  arbitration 
of  a  Queen's  Counsel,  but  was  not  decided  owing  to  a  finding,  in  favour  of  the 
charterers,  of  improper  stowage  by  the  master. 
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ment  of  freight  the  ton  is  sometimes  calculated  at  some  specified 
number  of  cwt.  less  than  twenty. 

The  term  "  tons  weight  or  measurement  "  means  that  goods 
shipped  are  to  be  taken  either  by  weight  of  20  cwt.,  or  by  measure- 
ment of  40  cubic  feet,  a  measure  probably  derived  from  the 
measure  of  20  cwt.  of  salt  water  (=  35 "7  cubic  feet,  the  balance 
being  the  allowance  for  the  hull  carrying  it).  Whether  goods 
are  to  be  treated  as  weight  or  measurement  goods  for  freight, 
is  at  the  option  of  the  shipowner.  See,  for  the  meaning  of  the 
phrase  in  a  charter,  Pust  v.  Dowie  (b). 

The  number  of  tons  of  20  cwt.  a  vessel  will  lift  is  called  her 
"  dead  weight  capacity,"  for  short,  "  dead  weight,"  "  d.  w.,"  or 
"  capacity."  "  Capacity  "  is  also  applied  to  the  "  room  "  or 
number  of  cubic  feet  available  for  stowage  in  the  holds  of  a  ship, 
which  may  differ  materially  from  the  weight  she  can  lift  without 
putting  her  Plimsoll  mark  or  load-line  under  water. 

The  primary  meaning  of  ''  dead  weight  "  appears  to  be  simply 
*'  weight ;  "  it  has,  however,  acquired  a  secondary  meaning  as 
applied  to  goods  which  measure  less  than  40  cubic  feet  per  ton 
weight,  and  therefore  pay  freight  by  weight.  But  it  is  sub- 
mitted that  "  dead  weight  "  may  include  goods,  measuring  more 
than  40  cubic  feet  per  ton,  which  certainly  have  a  weight,  and 
that  it  is  only  not  usually  applied  to  them,  because  for  freight- 
paying  purposes  this  weight  is  immaterial.  The  case  of  Mac- 
kill  V.  Wright  (c)  must  raise  some  difficult  questions  of  construc- 
tion. It  can  no  longer  be  said  that  the  guarantee  is  one  of 
mere  carrying  capacity  (see  per  Lord  Macnaghten  at  p.  120) ; 
the  circumstances  must  be  looked  at  in  each  case,  and  the 
question  which  arose  in  Case  2  shows  the  difficulties  which  may 
occur  ((Z). 


(6)  Pust  V.  Dovie  (1864),  5  B.  &  S.  20. 

(c)  (1888),  14  App.  C.  106. 

(d)  In  Carnegie  r.  Conner  (1889),  24  Q.  B.  D.  45,  the  ship  was  chartered  to 
*'  load  a  cargo  of  creosoted  sleepers  and  timbers  .  .  .  charterer  having 
option  of  shipping  100/200  tons  of  general  cargo  .  .  .  owners  guarantee  ship 
to  carry  at  least  about  90,000  cubic  feet  or  1500  tons  dead  weight  of  cargo." 
The  charterer  tendered  a  cargo  of  1500  tons  dead  weight,  including  less  than 
200  tons  general  cargo  ;  and  the  actual  measurement  of  the  cargo  tendered 
did  not  exceed  90,000  cubic  feet ;  but,  owing  to  awkward  stowage  of  the 
sleepers,  only  1120  tons  dead  weight,  measuring  64,400  cubic  feet,  were 
shipped.  The  judge  at  the  trial  directed  the  jury  that  the  guarantee  applied 
to  the  kind  of  cargo  specified  in  the  charter.  The  Divisional  Court  held  that 
the  guarantee  was  mereh^  of  carrj'ing  capacity,  and  sent  the  case  down  for 
a  new  trial.  This  case  was  decided  on  October  25,  1889,  but  unfortunately 
Maclcill  V.  Wright,  decided  on  December  18,  1888,  and  reported  in  August, 
1889,  was  not  cited  to  the  Court,  whose  judgment  loses  some  of  its  authority 
from  the  omission,  as  the  dicta  in  MackiU  v.  Wright  are  certainly  inconsistent 
with  those  in  Carnegie  v.  Conner. 
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Article  26. — Ship's  Natne  and  National  Character. 

Substantial  accuracy  in  the  name  of  the  vessel  will  be  a 
condition  precedent. 

The  national  character  of  the  vessel  as  stated  in  the 
charter  may  be  a  condition  precedent  ;  e.g.  in  time  of  war, 
when  neutrality  is  an  important  circumstance  (e).  But  a 
warranty  of  national  character  cannot  be  inferred  from  the 
mere  name  of  the  ship,  and  has  been  held,  in  policies  of 
insurance,  only  to  refer  to  the  time  of  the  execution  of  the 
policy,  and  not  to  be  a  warranty  continuing  during  the 
currency  of  the  policy  (/). 


Article  27. — Whereabouts  of  Ship  and  Time  of  Sailing. 

A  statement  of  the  position  of  the  ship  at  the  time  of 
making  the  charter  (g),  or  that  she  will  be  at  a  certain 
place  by  a  certain  day  {h),  or  that  she  will  be  ready  to 
receive  cargo  by  a  certain  day  (i),  or  that  she  will  sail  on  her 
voyage  by  a  certain  day  (k),  is  usually  a  condition  prece- 
dent to  obligations  under  the  charter.  The  fact  that  the 
breach  of  such  a  condition  precedent  results  from  perils 
excepted  in  the  charter  will  not  prevent  its  being  a  condi- 
tion precedent  (/). 

A  statement  that  a  ship  will  proceed  or  sail  or  load  with 


(e)  Behn  v.  Burness  (1863),  .3  B.  &  S.  751,  at  p.  757.  During  the  Spanish 
American  War  in  1898,  lay  arbitrators  under  a  charter  to  nominate  a  first- 
class  steamer  held  that  a  tender  of  a  Spanish  steamer  was  a  bad  tender,  on 
the  ground  that,  being  liable  to  capture,  she  was  not  fit  to  carry  the  cargo. 
The  C.A.  declined  to  order  a  special  case  to  be  stated.  Hoyland  v.  Ralli, 
October  29,  1898. 

(/)  Arnould  on  Insurance,  9th  ed.,  sect.  656  ;  Baring  v.  Christie  (1804), 
5  East,  398  ;  Dent  v.  Smith  (1868),  L.  R.  4  Q.  B.  414.  See  Marine  Insurance 
Act,  1906,  sect.  37. 

(g)  Behn  v.  Burness  (1863),  3  B.  &  S.  751  ;  Ollive  v.  Booker  (1847),  1  Ex. 
416  ;   Oppenheim  v.  Frazer  (1876),  34  L.  T.  524. 

(h)  Corkling  v.  Massey  (1873),  L.  R.  8  C.  P.  395. 

(i)  Oliver  v.  Fielden  (1849),  4  Exch.  135  ;  Seeger  v.  Duthie  (1860),  8  C.  B., 
N.  S.  45  ;   Shadforth  v.  Higgin  (1813),  3  Camp.  385. 

(k)  Glaholm  v.  Hays  (1841),  2  M.  &  G.  257  ;  Van  Baggen  v.  Baines  (1854), 
9  Ex.  523 ;  Deffell  v.  Brocklehank  (1817),  4  Price,  36  ;  Bentsen  v.  Taylor 
(1893),  2  Q.  B.  274. 

(l)  Smith  V.  Dart  (1884),  14  Q.  B.  D.  105;  Croockewit  v.  Fletcher  (1857), 
1  H.  &  N.  893.     Cf.  Nickoll  v.  Ashton  Edridge  (1901),  2  K.  B.  126  (C.A.). 
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a^ll  convenient  speed  is  not  a  condition  precedent,  unless 
the  delay  frustrates  the  commercial  purpose  of  the 
voyage  (m). 

Case  1. — Behn  v.  Burness  {n). 

Case  2. — ^A  ship,  on  March  29,  was  described  in  the  charter  as 
"  now  sailed  or  about  to  sail."  She  did  not  in  fact  sail  till  April  23. 
Held,  that  the  statement  was  a  condition  precedent,  and  was 
broken  (o). 

Case  3. — A  ship  was  chartered  "  now  at  sea,  having  sailed  three 
weeks  ago,"  to  sail  to  X.  and  there  load  a  cargo.  The  ship  had  not 
in  fact  "  sailed  three  weeks  ago."  Held,  the  statement  was  a  con- 
dition precedent,  and  its  breach  entitled  the  charterer  to  throw  up 
the  charter  (p). 

Case  4. — A  ship  was  chartered  "  expected  to  be  at  X.  about  the 
15th  December  .  .  .  shall  with  all  convenient  speed  sail  to  X." 
The  ship  was  in  fact  then  on  such  a  voyage  that  she  could  not 
complete  it  and  be  at  X.  by  December  15.  Submitted,  that  the 
charterer  was  entitled  to  throw  up  the  charter  (q). 

Case  5. — ^A  ship  was  chartered  in  March  "  now  on  the  stocks,  and 
ready  to  receive  cargo  in  all  May."    Held,  a  condition  precedent  (r). 

Case  6. — ^A  ship  was  chartered  "  to  proceed  to  X.,  the  vessel  to 
sail  from  Y.  on  or  before  the  4th  of  February."  Held,  a  condition 
precedent  (s). 

Case  7. — Chai-ter  to  proceed  to  X.,  "  and  on  arrival  there  to  load 
and  to  sail  with  June  convoy,  provided  she  arrived  out  and  was 
ready  to  load  sixty -five  running  days  previous  to  the  sailing  of  such 
convoy."  The  ship  was  not  ready  to  load  sixty-five  days  before 
the  June  convoy.  HeM,  the  breach  only  absolved  her  from  sailing 
with  the  June  convoy,  and  did  not  free  her  altogether  from  her 
obligation  to  load  and  proceed  (t). 


(m)  Dimech  v.  Corlett  (1858),  12  Moore  P.  C.  199  ;  Tarrabochia  v.  Hickie 
(1856),  1  H.  &  N.  183  ;  MacAndrew  v.  Chappie  (1866),  L.  R.  1  C.  P.  643  ; 
Clipsham  v.  Vertue  (1843),  5  Q.  B.  265;  Forest  Oak  v.  Richard  (1899),  5 
Com.  Cases,  100.  And  see  Article  30,  post.  The  common  "  cancelling 
clause,"  by  which  the  charterer  has  the  option  of  cancelling  the  charter  if 
the  ship  is  not  ready  to  load  by  a  certain  day,  appears  to  go  no  further  than 
a  clause  "  ready  to  load  by  "  a  certain  date,  compliance  with  which  would 
be  a  condition  precedent.  The  "  cancelhng  clause  "  may  be  so  strict  as  to 
give  neither  party  an  option,  as  in  Adamson  v.  Newcastle  Association  (1879), 
4  Q.  B.  D.  462. 

(n)  Vide  ante.  Article  23,  Case  1,  p.  74  (1863),  3  B.  &  S.  751.  Behn  v. 
Burness  (1863)  came  before  the  Exchequer  Chamber  as  a  test  case  to  decide 
whether  Ollive  v.  Booker  (1847),  and  Glaholm  v.  Hays  (1841),  or  Dimech  v. 
Corlett  (1858),  were  good  law,  assuming  them  to  contradict  each  other.  The 
Court  held  both  to  be  good  law,  treating  Dimech  v.  Corlett  as  the  application 
of  Ollive  V.  Booker  to  a  set  of  very  special  facts.  Sharp  v.  Gibbs  (1857),  1 
H.  &  N.  801,  also  turns  on  very  special  facts. 

(o)  Bentsen  v.  Taylor  (1893),  2  Q.  B.  274  (C.A.).  Cf.  Engman  v.  Palgrave 
(1898),  4  Com.  Cases,  75  ;  on  words  "  now  in  Finland,  bound  to  London." 

(p)  Ollive  V.  Booker  (1847),  1  Exch.  416. 

iq)  See  Corkling  v.  Massey  (1873),  L.  R.  8  C.  P.  395. 

(r)  Oliver  v.  Fielden  (1849),  4  Exch.  135.  For  meaning  of  "leave  not 
later  than  all  March,"  see  Vati  Baggen  v.  Baines  (1854),  9  Ex.  523. 

(s)  Glaholm  v.  Hays  (1841),  2  M.  &  G.  259. 

(t)  Bejfell  V.  Brocklebank  (1817),  4  Price,  36.  See  also  Davidsonv.  Owynne 
(1810),  12  East,  381  ;   Kidslon  v.  Monceau  (1902),  7  Com.  Cases,  82. 
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Case  8. — ^A  ship  was  chartered  to  proceed  to  X.  and  there  "  load 
.  .  .  the  act  of  God  and  perils  of  the  sea  during  the  said  voyage 
always  excepted  ;  should  the  steamer  not  be  arrived  at  X.  free  of 
pratique  and  ready  to  load  on  or  before  December  15,  the  char- 
terers to  have  the  option  of  cancelling  or  confirming  the  charter." 
Through  dangers  of  the  sea,  the  steamer,  though  at  X.,  was  not 
free  of  pratique  by  December  15,  and  the  charterers  cancelled. 
Held,  that  the  clause  as  to  excepted  perils  did  not  prevent  them 
from  so  doing  (u). 

Case  9. — ^A  ship  was  chartered  on  February  24,  from  X.  to  Y. 
and  thence  to  Z.  The  charter  described  her  as  (1)  coppered  A  1 
of  X.  ;  (2)  now  at  anchor  in  this  port,  and  contained  a  clause  (3) 
that  she  should  "  proceed  with  all  convenient  speed."  At  the 
execution  of  the  charter,  the  ship  ( 1 )  was  not  coppered  and  had  no 
class  on  the  register  ;  (2)  was  not  at  anchor  in  the  port,  being  then 
coppered  as  a  new  vessel  in  dry  dock  ;  and  (3)  did  not  leave  X.  till 
March  30.  The  charterer  was  at  X.  and  knew  of  the  delay,  but  did 
not  repudiate  the  charter.  Held,  (1)  that  "A  1  coppered" 
referred  to  the  date  of  sailing  and  not  to  the  date  of  the  charter  (x). 
(2)  That  "  now  at  anchor  in  the  port  "  was  too  unimportant  to  be 
made  a  condition  precedent,  unless  it  could  be  shewn  that  the 
object  of  the  charter  had  been  frustrated  by  its  untruth.  (3)  That 
the  term  "  to  sail  with  all  convenient  speed,"  though  undoubtedly 
broken,  could  not  be  treated  as  a  condition  precedent  (y),  since  the 
charterer  knew  of  its  breach  and  did  not  throw  up  the  charter  (z). 
Case  10. — ^A  ship  was  chartered  on  March  15,  the  charter  reciting 
that  it  was  executed  on  February  6,  and  containing  the  clause 
"  that  the  ship  should  proceed  from  X.,  where  she  then  lay,  on  or 
before  February  12."  Held,  if  the  clause  had  been  possible  to 
have  been  performed  at  the  time  of  execution,  it  was  a  condition 
precedent  ;  but  here,  when  the  charter  was  executed,  the  stipula- 
tion had  become  impossible  and  therefore  nugatory  and  was  not  a 
condition  precedent  (a). 


(m)  Smith  V.  Dart  (1884),  14  Q.  B.  D.  105.  See  also  Croockewit  v.  Fletcher 
(1857),  1  H.  &  N.  893.  The  excepted  perils  would  protect  the  shipowner 
from  an  action  by  the  charterer. 

(x)  No  opinion  was  expressed  as  to  whether  it  was  a  condition  precedent. 
The  class  on  the  register  would  certainly  be  so  :  whether  "  coppering  " 
was  so  or  not  would  probably  depend  on  the  nature  and  length  of  the 
voyage. 

(y)  It  would  have  been  otherwise  had  there  been  a  named  day  :  Ollive  v. 
Booker  ;  Glaholm  v.  Hays,  vide  supra  ;  or  if  the  delay  had  frustrated  the 
commercial  adventure:  Freeman  v.  Taylor  (1831),  8  Bing.  124.  And  see 
Article  30,  post. 

(2)  Dimech  v.  Corlett  (1858),  12  Moore,  P.  C.  199.  Commented  on  in 
Behn  v.  Burness  (1863),  3  B.  &  S.  751,  760  ;  c/.  Bentsen  v.  Taylc/r  (1893), 
2  Q.  B.  274.  Mere  delay  in  exercising  it  does  not  waive  a  right  to  withdraw 
for  non-payment  of  freight  by  a  named  day.  Tyrer  v.  Hessler  (1902),  7 
Com.  Cases,  166. 

(a)  Hall  V.  Cazenove  (1804),  4  East,  477.  See  also  Dixon  v.  Heriot  (1862), 
2  F.  &  F.  760  ;  but  contra  per  Parke,  B.,  in  Ollive  v.  Booker  (1847),  1  Exch. 
416.  "  The  averment  of  the  fact  that  the  charterer  knew  of  the  inaccuracy 
of  the  charter  at  the  time  of  signing  it  was  immaterial." 
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Article  28. — Conditions  implied  in  the  Contract. 

In  all  contracts  for  the  carriage  of  goods  by  sea,  there 
are  implied,  in  the  absence  of  express  stipulation  to  the 
contrary,  the  following  undertakings  by  the  shipowner  or 
carrier  : — 

(1)  That  his  ship  is  seaworthy  (&). 

(2)  That  his  ship  shall  commence  and  carry  out  the 
voyage  contracted  for  with  reasonable  dihgence  (c). 

(3)  That  his  ship  shall  carry  out  the  voyage  contracted 
for  without  unnecessary  deviation  {d). 

Such  breaches  of  these  undertakings  as  defeat  the  com- 
mercial purpose  of  the  voyage  will  justify  the  hirer  of  the 
ship  or  the  owner  of  the  goods  carried,  in  repudiating  the 
contract  to  carry  (e).  Such  breaches  as  do  not  defeat 
the  commercial  purpose  of  the  voj^age  wall  give  rise  to  an 
action  for  damages  (/).  The  exceptions  in  a  charter  or  bill 
of  lading  do  not  prevent  the  application  of  any  of  these 
undertakings,  unless  they  are  clearly  intended  so  to  do  {g). 


Article  29. — Undertaking  of  Seaworthiness. 

A  shipowner  by  contracting  to  carry  goods  in  a  ship,  in 
the  absence  of  express  stipulation  {h),  imphedly  undertakes 
that  his  ship  is  seaworthy  {i). 


'   (6)  Sted  V.  State  Line  S.S.  Co.  (1877),  L.  R.  3  App.  C.  72,  et  vide  Article  29i 

(c)  Mac  Andrew  v.  Chappie  (1866),  L.  R.  1  C.  P.  643,  et  vide  Article  30. 

(d)  Scaramanga  v.  Stamp  (1880),  5  C.  P.  D.  295,  et  vide  Articles  99,  100. 

(e)  Cf.  Freeman  v.  Taylor  (1831),  8  Bing.  124.  The  contract  may  be 
dissolved  by  delay  which  is  not  caused  by  any  breach  of  contract  by  the 
shipowner.  But  this  arises  under  a  different  principle  applying  to  the  law 
of  contract  generally.  See  Article  30  and  Note  thereunder  on  "  Frustration 
of  Adventure." 

(/)  Clipsham  v.  Verlue  (1843),  5  Q.  B.  265;  Tarrabochia  v.  Hickie 
(1856),  1  H.  &  N.  183  ;   MacAndrew  v.  Chappie  (1866),  L.  R.  1  C.  P.  043. 

(g)  The  Glenfruin  (1885),  10  P.  D.  103  ;  Smith  v.  Dart  (1884),  14  Q.  B.  D. 
105;  Gilroy  v.  Price  (1893),  A.  C.  56;  Seville  v.  Colvils  dh  Co.  (1888),  15 
Sc  Sess.  C,  4th  Ser.  616, 'c/.  on  facts  with  Cunningham  v.  Colvils  (1888), 
16  Sc.  Sess.  C,  4th  Ser.  295  ;   The  Waikato  (1899),  1  Q.  B.  56  (C.A.). 

{h)  An  exception  or  stipulation  to  absolve  the  shipowner  from  the  under- 
taking of  seaworthiness  must  do  so  in  clear  and  express  words  and  without 
ambiguity.  Rathbone  v.  Mclver  (1903),  2  K.  B.  378  ;  Elderslie  v.  Borthwick 
(1905),  A.  C.  93  ;  Nelson  v.  Nelson  (1908),  A.  C.  16,  as  explained  by  Lord 
Macnaghten  in  Chartered  Bank  v.  British  India  Steam  Navigation  Co.  (1909), 
A.  C.  at  p.  375. 

(i)  Steel  V.  State  Line  Steamship  Co.  (1877),  3  App.  C.  72  ;  The  Marathon 
(1879),  40  L.  T.  163  ;   Cohn  v.  Davidson  (1877),  2  Q.  B.  D.  455  ;   Kopitoff  v. 
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This  implied  undertaking  arises  not  from  the  shipowner's 
position  as  a  common  carrier,  but  from  his  acting  as  a 
shipowner  (k). 

The  seaworthiness  required  is  relative  to  the  nature  of 
the  ship  (I),  to  the  particular  voyage  contracted  for,  and 
the  particular  stages  of  that  voyage,  being  different  for 
summer  or  for  winter  voyages,  for  river  and  lake,  or  for  sea 
navigation  (w),  whilst  loading  in  harbour,  and  when 
sailing  (n),  and  varies  with  the  particular  cargo  contracted 
to  be  carried  (o).  The  stages  of  a  voyage  for  this  purpose 
are  usually  marked  by  different  physical  conditions  ;  e.g. 
river  and  sea.  But  in  the  case  of  the  coal  necessary  for  a 
steamer's  long  ocean  voyage,  such  stages  may  be  marked 
by  the  coahng  ports  only,  the  physical  conditions  of  the 
voyage  being  similar  throughout  all  the  stages  (p). 

The  midertaking  is  not  merely  that  the  shipowner  will 


Wihon  (1876),  1  Q.  B.  D.  377  ;  Lyon  v.  Mells  (1804),  5  East,  428.  As  to  the 
implied  warranty  in  a  towage  contract  that  the  tug  is  fit  and  eilicient,  see  The 
Marechal  Suchet  (1911),  P.  1,  and  The  West  Cock  (1911),  p.  23. 

(k)  KopHojfv.  Wilso7i  (1876),  1  Q.  B.  D.  377.  A  tug-owner  also  impliedly 
contracts  that  his  tug  is  properly  equipped  and  suppHed  with  coals  :  The 
Undaunted  (1883),  1 1  P.  D.  46.  But  see  Robertson  v.  Amazon  Tug  Co.  ( 1881), 
7  Q.  B.  D.  598,  negativing  an  implied  contract  of  ef3ficiency,  where  the  tug  is 
named  ;   the  facts  there,  however,  were  very  unusual. 

(I)  Rurges  v.  Wickham  (1863),  3  B.  &  S.  669. 

(tn)  Thin  v.  Richards  (1892),  2  Q.  B.  141  ;  Daniels  v.  Harris  (1874).  L.  R. 
10  C.  P.  1  ;   Annen  v.  Woodman  (1810),  3  Taunt.  299. 

(n)  McFadden  v.  Rlue  Star  Line  (1905),  1  K.  B.  697. 

(o)  Stanton  v.  Richardson  (\S15),  L.  R.  9  C.  P.  390  ;  Tattersall  v.  National 
Steamship  Co.  (1884),  12  Q.  B.  D.  297  ;  The  Marathon  (1879),  40  L.  T.  163  ; 
Maori  King  v.  Hughes  (1895),  2  Q.  B.  550  (C.A.)  (refrigerating  machinery)  ; 
Queensland  Bank  v.  P.  &  0.  Co.  (1898),  1  Q.  B.  567  (C.A.)  (buUion  in  a  buUion 
room) ;  The  Waikato  (1899),  1  Q.  B.  56  (C.A.)  (wool  m  an  insulated  hold). 
See  also  Rathbone  v.  Mclver  (1903),  2  K.  B.  378. 

(p)  The  Vortigern  (1899),  P.  140;  foUowing  Thin  v.  Richards  (1892),  2 
Q.  B.  141.  The  case  seems  to  extend  the  doctrine  of  "  stages,"  beyond  its 
application  in  any  previous  case.  It  is  not  clear  whether  the  "  stages  " 
are  to  be  fixed  by  the  ports  at  which  steamers  can,  or  usually  do,  coal ;  or 
by  the  intentions  of  the  owner  as  to  coaling  at  the  time  of  saihng.  The 
Vortigern  was  followed  and  appUed  to  the  warranty  of  seaworthiness  under 
a  voyage  insurance  pohcy  in  Greenock  S.S.  Co.  v.  Maritime  Insurance  Co. 
( 1903),  2  K.  B.  657.  The  owner  has  been  foimd  to  have  broken  the  warranty 
of  seaworthiness  against  the  charterer  in  a  case  where  the  charterer  wms 
bound  to  supply  coal,  but,  through  the  owner's  master's  negligence,  an 
insufficient  supply  was  shipped.  Mclver  v.  Tate  Steamers  (1903),  1  K.  B. 
362.  A  shipowner  who  has  let  a  ship  for  a  named  voyage  must  not  carry 
more  coal  than  is  necessary  for  the  due  performance  of  that  voyage.  If  he 
does,  he  is  liable  for  any  damage  caused  thereby  to  the  charterer,  such  as  the 
expense  of  lightering  to  cross  a  bar.  Darling  v.  Raeburn  (1907),  I  K.  B. 
846. 
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do  and  has  done  his  best  to  make  the  ship  fit,  but  that  the 
ship  really  is  fit  in  all  respects  to  carry  her  cargo  safely  to 
its  destination,  having  regard  to  the  ordinary  perils  to 
which  such  a  cargo  would  be  exposed  on  such  a  voyage  (q). 
The  "  ordinary  perils  "  may  include  such  treatment  of  the 
ship  and  cargo  {e.g.  fumigation)  as  by  the  local  law  of  a 
port  of  call  the  cargo  shipped  must  be  exposed  to  (r).  One 
test  is  :  Would  a  prudent  owner  have  required  that  the 
defect  should  be  made  good  before  sending  his  ship  to  sea, 
had  he  known  of  it  ?  If  he  would,  the  ship  was  not  sea- 
worthy (s).  The  standard  of  seaworthiness  may  rise  with 
improved  knowledge  of  shipbuilding  (t). 

The  seaworthiness  must  exist  not  only  at  the  commence- 
ment of  loading  (u),  but  also  at  the  time  of  saiHng  from  the 
port  of  loading,  and  it  then  includes  an  undertaking  that 
the  stowage  is  fit  and  proper  for  the  proposed  voyage  (x). 


(q)  Hedley  v.  Pinkney  S.S.  Co.  (1894),  A.  C.  at  p.  227  ;  Maori  King  v. 
Hughes  (1895),  2  Q.  B.  550  ;  Steel  v.  State  Line-Co.  (1877),  3  App.  C.  at  p.  86 ; 
The  Glenfruin  (1885),  10  P.  D.  103.  A  defect  that  can  be  remedied  in  a  few 
minutes  at  sea  is  not  unseaworthiness.  Hedley  v.  Pinkney  (1894),  A.  C. 
222  ;  Leonard  v.  Leyland  (1902),  18  Times  L.  R.  727  ;  The  Diainond  (1906), 
P.  283  ;  Virginia  etc.  Co.  v.  Norfolk  etc.  Co.  (1912),  17  Com.  Cas.  277.  So 
the  need  of  repairs  to  one  boiler  of  two  preventing  its  use  for  a  short  time  was 
held  not  unseaworthiness  in  The  Pentland  (1897),  13  Times  L.  R.  430. 
Otherwise  if  the  defect,  though  easily  remediable,  cannot  be  reached  while 
at  sea  to  be  remedied,  as  in  Steel  v.  State  Line  S.S.  Co.  (1877),  3  App.  C.  72. 
A  fitting  which  can  with  care  be  worked  safely,  may  yet  be  so  unusual  and 
dangerous  as  to  constitute  unseaworthiness.  The  Schwann  (1909),  A.  C. 
450.  Difficult  questions  may  arise  when  a  seaworthy  ship  is  rendered  unfit 
to  carry  cargo  by  bad  stowage,  whether  the  ship  is  unseaworthy,  or  the 
exception  of  negligence  protects  the  shipowner.  Cf.  Wade  v.  Cockerline 
(1905),  10  Com.  C.  115,  with  Bond  v.  Federal  Steam  Nav.  Co.  (1907),  22  Times 
L.  R.  685  ;  and  see  Ingram  v.  Services  Maritimes  (1913),  1  K.  B.  538,  at 
p.  545;    The  Thorsa  (1916),  P.  257. 

(r)  Ciampa  v.  British  India  Co.  (1915),  2  K.  B.  774. 

\s)  McFadden  v.  Blue  Star  Line  (1905),  1  K.  B.  697,  at  p.  706. 

(<)  Seeder  Blackburn,  J.,  in  Burges  v.  IFicMam  (1863),  3  B.  &  S.  at  p.  693. 
Thus  the  H.  L.  have  held  a  srhip  unseaworthy  because  improvements  made 
after  she  was  built  have  not  been  introduced  into  her  ;  The  Mount  Park  S.S. 
Co.  V.  Grey  (Shipping  Gazette,  March  12,  1910).  But  presumably  seaworthi- 
ness need  not  be  maintained  "  at  the  cost  of  always  introducing  the  latest 
or  best  appliances"  ;  Virginia  etc.  Co.  v.  Norfolk  etc.  Co.  (1912),  17  Com. 
Cas.  at  p.  279. 

(u)  If  the  ship  is  fit  to  receive  cargo  in  port,  there  is  no  continuing  war- 
ranty that  she  shall  remain  fit  until  she  sails  ;  though  she  must  be  fit  to 
start  when  she  starts  on  her  voyage.  McFadden  v.  Blue  Star  Line  (1905)^ 
ubi  supra. 

(x)  Cohnv.  Davidson  (1811),  2  Q.B.D.  455.  Filling  the  boilers  of  a  steam- 
ship with  muddy  water  at  starting  has  been  held  unseaworthiness,  from 
which  the  owner  was  not  protected  by  an  exception  of  negligence  of  navi- 
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If  the  charterer  or  shipper  discovers  the  unseaworthiness 
before  commencing  the  voyage,  and  the  ship  cannot  be 
made  seaworthy  within  a  time  which  it  is  reasonable, 
under  the  circumstances,  that  the  charterer  or  shipper 
should  wait,  he  may  throw  up  the  contract  of  hire  or 
carriage  {y). 

The  shipowner  will  be  liable  in  damages  {z)  for  loss 
caused  by  {a)  : — (1)  unseaworthiness  at  starting,  unless 
he  is  expressly  protected  from  such  liability  by  excep- 
tions in  the  charter  or  bill  of  lading  (&)  ;  (2)  unseaworthi- 
ness on  the  voyage,  not  covered  by  exceptions,  even 
though  he  has  no  opportunity  to  repair  it  ;  (3)  on  the 
ground  of  negligence,  for  unseaworthiness  on  the  voyage, 
though  covered  by  exceptions,  which  he  has  an  opportu- 
nity to  repair,  if  he  proceed  without  repairing  (c). 

Note  1. — Probably  the  warranty  of  seaworthiness  was  originally 
expressed  in  the  contract.  A  charterparty  dated  July  3, 1531  {d), 
contains  the  passage  :  "  And  the  sayd  owner  shall  warant  the 
said  shypp  stronge  stanche  well  and  sufficiently  vitalled  and 
apparellyd,  etc."     Part  of  this  still  survives. 

Note  2. — In  time  poUcies  of  insurance  there  is  no  implied 


gation.  Seville  Co.  v.  Colvils  (1888),  15  Sc.  Sess.  C,  4th  Ser.  616;  but 
compare  Cunningham  v.  Colvils  (1888),  16  Sc.  Sess.  C,  4th  Ser.  29.5. 

(y)  Stanton  v.  Richardson  (1875),  L.  R.  9  C.  P.  390;  Tully  v.  Howling 
(1877),  2  Q.  B.  D.  182. 

(z)  These  may  include  damages  and  costs  the  charterer  has  to  pay  to  other 
persons  bv  reason  of  the  unseaworthiness.  Scott  v.  Foley,,  Aikman  &  Co. 
( 1899),  5  Com.  Cases,  53. 

(a)  The  Europa  (1908),  P.  84  ;  approved  in  Kish  v.  Taylor  (1912),  A.  C. 
604.  A  deviation  need  not  cause  the  loss  :  Thorley  v.  Orchis  S.S.  Co.  (1907), 
1  K.  B.  660.  See  also  Kish  v.  Taylor  (1910),  2  K.  B.  309  ;  (1912),  A.  C. 
604. 

(6)  As  in  The  Laertes  (1887),  12  P.  D.  187.  For  cases  where  exceptions 
did  not  protect  him,  see  The  Glenfruin  ( 1885),  10  P.  D.  103  ;  The  Undaunted 
(1886),  11  P.  D.  46;  Seville  Co.  v.  Colvils  dh  Co.  (1888),  15  Sc  Sess.  C, 
4th  Ser.  616  ;  Gilroy  v.  Price  (1893),  A.  C.  56  ;  Maori  King  ( 1895),  2  Q.  B. 
550 ;  Queensland  Bank  v.  P.  da  0.  Co.  ( 1898),  1  Q.  B.  567  ;  The  Waikato 
(1899),  1  Q.  B.  56(G.A.). 

(c)  If  unseaworthiness  arises  in  the  course  of  the  voyage,  and  the  ship- 
owner has  an  o  pportunity  to  remedy  it,  he  is  bound  to  remedy  it  before 
proceedi  ng  on  the  voyage,  but  cannot  require  the  charterer  or  shipper  to  wait 
more  than  a  reasonable  time  for  that  purpose.  This  is  not  because  of  the 
warranty  of  seaworthiness,  unless  the  doctrine  of  stages  applies  ;  but  because 
of  negligence.  Worms  v.  Storey  (1855),  11  Ex.  427  ;  The  iioraa  (1884),  51 
L.  T.  28;  Thin  v.  Richards  (1892),  2  Q.  B.  141  ;  Assicurazioni  v.  Bessie 
Morris  S.S.  Co.  (1892),  2  Q.  B.  652  (C.A.).  See  also  The  Vortigern  (1899), 
P.  140. 

(d)  Printed  in  Marsden,  Select  Pleas  of  the  Admiralty  Court  (Selden 
Society,  1892),  Vol.  I.  at  p.    37. 
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warranty  of  initial  seaworthiness  (e)  owing  to  the  hardship  of 
requiring  the  shipo^\■ne^  to  undertake  that  his  vessel  is  sea- 
worthy at  a  time  when  she  is  at  sea  beyond  his  control,  a  time 
at  which  such  policies  frequently  begin  to  run.  There  is  also 
the  difficulty  of  deciding  what  constitutes  seaworthiness  for  a 
definite  time,  but  for  unknown  voyages.  These  considerations 
do  not  apply  so  strongly  to  time  charters,  which  usually,  though 
not  always,  commence  with  the  vessel's  starting  from  port  for 
a  known  voyage.  A  time  charter,  therefore,  includes  an  under- 
taking of  seaworthiness  at  the  beginning  of  the  time  (/).  Where 
several  voyages  are  included  in  the  charter,  special  provisions 
are  frequently  inserted  (g).  In  the  absence  of  such  provisions, 
the  owner  must  be  held  to  undertake  that  his  ship  is  seaworthy 
on  leaving  each  place  where  he  has  an  opportunity  to  remedy 
unseaworthiness  (h). 

Note  3. — Seaworthy  :  that  the  ship  should  be  in  a  condition  to 
encounter  whatever  perils  a  ship  of  that  kind  and  laden  in  that 
way  might  be  fairly  expected  to  encounter  in  making  such  a 
voyage  at  such  a  time  of  year  (i).  Thus,  the  ship  must  be  pro- 
perly ballasted  and  dunnaged  {Jc).  A  ship  chartered  to  carry 
gunpowder  must  have  the  magazine  required  by  the  Board  of 
Trade  regulations.  The  shipowner  must  provide  the  ship  with 
all  necessary  documents  for  the  voyage  (1) ;  but  in  Wilson  v. 
Rankin  (m),  the  certificate  of  the  port  of  loading  as  to  stowage, 
the  absence  of  which  did  not  increase  the  risk  of  the  voyage,  or 
affect  the  admissibility  of  the  ship  at  her  port  of  discharge,  was 
held  not  an  essential  to  seaworthiness. 

Note  4. — Evidence  of  Unseaworthiness.  The  burden  of  proving 
unseaworthiness  as  a  fact  rests  upon  the  party  who  asserts  it. 
But  where  a  ship,  shortly  after  leaving  port,  and  without  any- 
apparent  reason,  sinks  or  leaks,  the  mere  facts  afford  prima  facie 
evidence  of  unseaworthiness,  which  must  be  rebutted.  This  has 
sometimes  incorrectly  been  stated  as  a  presumption  of  law,  upon 
the  authority  of  Lord  Eldon  {n).  There  is  no  legal  presumption 
in  the  matter,  or  any  real  shifting  of  the  burden  of  proof.     But 


(e)  Gibson  v.  Small  (1S5S),  4  H.  L.  C.  353. 

(/)  There  is  a  continuing  warranty  of  seaworthiness  under  a  time  charter 
at  each  stage  ;  e.g.  as  to  sufficiency  of  coal.  Park  v.  Duncan,  25  So.  Sess.  C, 
4th  Series,  528.     See  also  Giertsen  v.  Turnbull  (1908),  Sess.  Cas.  1101. 

(gr)  See  Ripley  v.  Scaife  (1826),  5  B.  &  C.  167  ;  Havelock  v.  Geddes  (1809), 
10  East,  555. 

(h)  Woi-ms  V.  Storey  (1855),  11  Ex.  427  ;  The.  Bona  ( 1884),  51  L.  T.  28  ; 
Thin  V.  Richards  (1892),  2  Q.  B.  141 ;   The  Vortigern  (1899),  P.  140. 

(?■)  As  to  fitness  to  carry  cargo,  see  Cases  3, 5  and  6  below,  and  The  Thorsa 
(1916),  P.  257  ;  as  to  luggage,  see  Upperton  v.  Union  Castle  Co.  (1903),  9 
Com.  C.  50. 

(k)   Vide  Article  49. 

(l)  Levy  V.  Costerton  (1816),  4  Camp.  389  ;  Diitton  v.  Poicks  (1861),  30  L.  J., 
N.  S.  Q.  B.  169. 

(»n)  (1865),  L.  R.  1  Q.  B.  162. 

(n)  Wafson  v.  Clark  (1813),  1  Dow.  H.  L.  C.  336  ;  Parker  v.  Po«s  (1815),  3 
Dow.  H.  L.  C.  23. 
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the  inference  of  fact  arising  under  such  circumstances  is  some 
discharge  of  the  burden,  and  in  the  absence  of  any  evidence  to 
explain  the  disaster  otherwise  may  be  a  complete  discharge  (o). 

Note  5. — As  to  unseaworthiness  causing  fire  and  its  result  upon 
the  shipowner's  statutory  immunity  under  sect.  502  of  the 
Merchant  Shipping  Act,  1894,  see  Article  87. 

Case  1. — F.  shipped  goods  under  a  bill  of  lading,  which  excepted 
"  perils  whether  or  not  arising  from  negligence  of  A.'s  servants, 
risk  of  craft  or  hiill,  or  any  damage  thereto,  &c."  Seawater 
entered  through  the  negligence  of  some  of  the  crew  in  leaving  a 
lower  port  insufficiently  fastened.  Held,  that  if  this  were  so  at  the 
beginning  of  the  voyage  the  ship  was  then  unseaworthy,  and  the 
exceptions  of  the  bill  of  lading  did  not  protect  the  shipowner,  as 
they  do  not  apply  tiU  the  voyage  has  begun  (p).  That  such  a  bill 
of  lading  contained  an  implied  undertaking  that  the  ship  was,  at 
the  time  of  its  departure,  reasonably  fit  for  accomplishing  the 
services  which  the  shipowner  engaged  to  perform  (q). 

Case  2. — A  ship  was  chartered  to  proceed  to  a  wharf  in  the  river 
X.,  and  there  take  on  board  a  cargo,  and  proceed  to  Z.  She  was 
seaworthy  when  she  began  to  load,  but  unseaworthy  when  she  put 
to  sea.  Held,  that  the  owner  undertakes  that  the  ship  shall  be 
seaworthy  for  the  intended  voyage  at  the  time  of  her  sailing  on  it : 
that  what  is  seaworthiness  for  loading  in  harbour  may  be  unsea- 
worthiness for  the  voyage  :  that  the  ship  may  be,  without  any 
breach  of  the  undertaking,  unseaworthy  for  the  voyage  while  in 
port,  if  she  is  seaworthy  for  loading,  but  will  break  the  undertaking 
if  she  leaves  port  in  that  condition  (r). 

Case  3. — A  ship  was  chartered  to  proceed  to  the  East  Indies  and 
take  on  board  a  cargo  of,  inter  alia,  wet  sugar.  The  ship  was  sea- 
worthy for  any  cargo  except  wet  sugar,  for  which  she  had  not 
pumps  of  sufficient  capacity.  Held,  that  the  charter  implied  an 
undertaking  that  the  ship  was  fit  to  carry  wet  sugar,  and  that,  as 
the  ship  could  not  be  made  fit  without  a  delay  unreasonable  under 
the  circumstances  of  the  contract,  the  charterer  was  justified  in 
throwing  up  the  charter  (s). 

Case  4. — A  ship  was  chartered  on  March  4,  "  for  twelve  months, 
for  as  many  consecutive  voyages  as  the  said  ship  can  enter  upon 


(o)  Anderson  v.  Morice  (1874),  L.  R.  10  C.  P.  58,  609  ;  Pickup  v.  Thames 
and  Mersey  (181 S),  3  Q.  B.  D.  594  ;  Ajmn  Goolam  v.  Union  Marine  Co.  (1901), 
A.  C.  362  ;   Lindsay  v.  Klein(lQ\\),  A.  C.  194. 

(p)  In  charters,  both  the  carrying  voyage  and  the  chartered  voyage,  which 
need  not  coincide  with  the  carrying  voyage  ;  in  bills  of  lading,  the  carrying 
voyage  :  Hudson  v.  Hill  ( 1874),  43  L.  J.  C.  P.  273  ;  Barker  v.  M' Andrew 
(1865),  18  C.  B.,  N.  S.  759. 

(q)  Steel  V.  State  Line  Steamship  Co.  (1877),  L.  R.  3  App.  C.  72  ;  c/.  Gilroy 
V.  Price  (1893),  A.  C.  56. 

(r)  Cohn  v.  Davidson  (1877),  2  Q.  B.  D.  455;  inKopitoffv.  Wilson  (1876), 
1  Q.  B.  D.  377,  where  armour-plates  broke  loose  from  their  stowage  and 
sank  the  ship,  the  question  left  to  the  jury  was  :  "  Was  the  ship  at  the  time  of 
sailing  in  a  state,  as  regards  the  receiving  and  stowing  of  the  plates,  reason- 
ably fit  to  encounter  the  ordinary  perils  that  might  be  expected  on  a  voyage 
at  that  season  ?  " 

(s)  Stanton  v.  Richardson  (1875),  L.  R.  9  C.  P.  390;  affirmed  in  H.  L., 
see  1  Q.  B.  D.  p.  381.  "  Seaworthiness  "  has  a  wide  meaning,  "  reasonably 
fit  to  carry  the  cargo  contracted  for  ;  "   cf.  the  judgments  in  Steel  v.  State 
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after  completion  of  tlie  present  voyage  "  from  X.  to  Z.  When  the 
ship  had  completed  that  voyage,  she  was  found  to  be  unseaworthy, 
and  the  necessary  repairs  delayed  her  for  two  months.  The  char- 
terer threw  up  the  charter.  Held,  by  the  whole  Court,  that  he  was 
justified  :  by  Brett,  J.,  on  the  ground  that  the  ship  was  not  reason- 
ably fit  for  the  purpose  for  which  she  was  chartered,  and  could  not 
be  made  fit  within  any  time  which  would  not  have  frustrated 
the  object  of  the  adventure  (f)  :  by  the  rest  of  the  Court  {u).  on  the 
ground  that  time  was  of  the  essence  of  the  contract,  and  "that  the 
charterer  was  not  bound  to  accept  the  ship  for  a  time  shorter  than 
or  substantially  different  from  that  which  he  had  contracted  for  {x). 

Case  5. — F.  shipped  cattle  under  a  bill  of  lading  agreeing  that  the 
shipowner  was  not  liable  for  accidents,  disease,  or  mortality,  and 
under  no  circumstances  for  more  than  £5  per  animal.  The  ship, 
after  carrying  a  cargo  of  cattle  on  a  previous  voyage,  was  impro- 
perly cleaned,  and  F.'s  cattle  took  foot-and-mouth  disease.  Held, 
there  was  a  duty  on  the  shipowner  to  have  the  ship  reasonably  fit 
for  the  carriage  of  the  goods  he  had  contracted  for,  and  that,  such 
duty  being  neglected,  the  limitations  of  liability  did  not  apply  {y). 

Case  6.— A  steamer  carried  frozen  meat  from  Australia  to 
Europe  with  an  exception  in  the  bill  of  lading,  "  steamer  shall  not 
be  accountable  .  .  .  for  the  condition  of  goods  shipped  under  this 
bill  of  lading,  nor  for  any  loss  or  damage  thereto  arising  from  failure 
or  breakdown  of  machinery."  On  the  voyage  the  refrigerating 
machinery  broke  down,  owing  to  its  defective  condition  at  starting, 
and  the  meat  was  damaged.  Held,  that  there  was  an  implied 
warranty  that  the  ship  should  at  starting  be  fitted  with  refri- 
gerating machinery  fit  to  carry  the  meat  to  Europe  ;  that  this 
warranty  was  broken  ;  that  the  exceptions  therefore  did  not  apply, 
and  that  the  shipowner  was  liable  {z). 

Case  7. — A  steamer  sailed  from  the  Philippines  for  Liverpool, 
under  a  contract  giving  liberty  to  call  at  coaling-ports  and  except- 
ing the  negligence  of  master  and  engineer.  At  Colombo,  she- 
coaled,  but  did  not  take  on  board  sufficient  coal  to  reach  Suez. 


Line,  ante,  and  Cases  5  and  6,  post.  But  unfitness  arising  merely  from 
negligent  stowage  may  not  amount  to  unseaworthiness  ;  The  Thorsa  (1916), 
P.  257.  In  Bathbone  v.  Mclver  (1902),  8  Com.  Cases,  1,  Wills,  J.,  limited 
"  unseaworthiness  "  in  a  particular  bill  of  lading  to  unseaworthiness  of  the 
ship  to  meet  perils  of  the  sea,  without  regard  to  the  safety  of  the  cargo. 
This  decision  was  reversed  by  the  C.  A.  (1903),  2  K.  B.  378.  See  also 
Upperton  v.  Union  Castle  Co.  (1903),  9  Com.  Cases,  50. 

(t)  It  seems  that  this  is  more  in  accord  with  principle  than  the  other  view  ; 
if  time  were  of  the  essence  of  the  contract,  one  day's  delay  would  free  the 
charterer,  but  the  Court  recognise  the  other  position  in  the  phrase  "  a 
substantially  different  time." 

(u)  Mellish,  L.J.,  Amphlett,  J.A.,  Kelly,  C.B. 

(x)  Tully  V.  Hoivli7ig  (1811),  2  Q.  B.  D.  182. 

(y)  Tattersall  v.  National  S.S.  Co.  ( 1884),  12  Q.  B.  D.  297.  Contrast  The 
Thorsa  (1916),  P.  257. 

(2)  Maori  King  v.  Hughes  (1895),  2  Q.  B.  550  (C.A.).  See  also  Queensland 
Bank  v.  P.  d:  0.  Co.  (1898),  1  Q.  B.  567  (C.A.),  in  which  in  a  bill  of  lading  for 
the  carriage  of  specie,  on  an  admission  that  it  was  usual  to  carry  specie  in  a 
bullion  room,  there  was  held  an  implied  warranty  that  the  bullion  room  was 
reasonably  fit  to  resist  thieves  ;  and  The  Waikato  (1899),  1  Q.  B.  56  (C.A.), 
where,  wool  being  damaged  by  being  stowed  in  an  insulated  hold,  there  was 
held  to  be  an  implied  warranty  that  the  hold  was  fit  to  carry  wool,  in  spite 
of  an  exception  :  "  loss  or  damage  arising  from  .  .  .  defects  latent  on  begin- 
ning voyage  or  otherwise." 
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Off  Perim,  a  coaling-station,  the  engineer  negligently  informed  the 
master  there  were  sufficient  coals  to  reach  Suez,  and  the  master 
in  consequence  did  not  put  into  Perim  to  coal.  Coals  ran  short  in 
the  Red  Sea.  Held,  that  there  was  a  breach  of  the  warranty  of 
seaworthiness  either  (a)  on  leaving  Colombo  without  sufficient  coal 
to  reach  Suez,  or  (b)  off  Perim  in  not  commencing  the  stage  from 
Perim  to  Suez  with  sufficient  coal  (a). 

Case  8. — A  ship  was  chartered,  "  then  being  tight,  staunch,  and 
strong,"  to  proceed  from  X.  to  Z.,  "  all  other  unavoidable  {b)  hin- 
drances, dangers  and  accidents  of  the  sea  excepted."  She  was 
seaworthy  when  she  started,  but  became  unseaworthy  by  excepted 
perils  during  the  voyage,  and  put  into  a  port,  where  she  could  have 
been  repaired.  She  proceeded  to  sea  without  repairs.  Held,  that 
she  was  not  bound  to  repair  or  proceed,  but  if  she  wished  to  pro- 
ceed, she  must  repair,  and  that  the  owner  was  liable  for  damage 
on  the  further  voyage,  caused  by  the  unseaworthiness  of  his 
vessel  (c). 

Case  9. — A  vessel  was  damaged  while  on  her  voyage  by  decks 
straining,  and  the  master,  having  an  opportunity  to  repair,  pro- 
ceeded without  caulking  the  decks.  In  consequence  the  cargo  was 
damaged .    Held,  that  the  shipowner  was  liable  for  such  damage  (d). 

Case  10. — ^A  ship,  chartered  to  carry  tea,  carried  antimony  as 
"ballast.  The  charterers,  alleging  that  the  fumes  of  antimony  were 
prejudicial  to  tea,  refused  to  load.  Antimony  in  fact  was  not 
prejudicial  to  tea.  Held,  that  the  ship  being  in  fact  fit  to  carry  the 
cargo,  the  fact  that  there  was  a  general  belief  that  it  was  unfit  was 
no  defence  to  the  charterer  (e). 

Case  11. — ^A  ship  sailed  from  an  Eastern  port  with  a  foul  bill  of 
health.  At  Naples  lemons  were  shipped  under  a  bill  of  lading  for 
X/ondon.  Marseilles  was  the  next  port  of  call;  and  under  French 
law  the  ship,  coming  from  an  Eastern  port  without  a  clean  bill  of 
health,  had  to  be  fumigated.  The  lemons  were  damaged  by  the 
fumigation.  Held,  that  the  ship  was  not  seaworthy  at  Naples  for 
the  carriage  of  the  lemons  (/). 

Note. — It  is  not  now  unusual  to  find  in  bills  of  lading  a  clause 
limiting  this  undertaking  to  one  that  due  diligence  has  been 
used  to  make  the  ship  seaworthy  :  e.g.  "  All  the  above  exceptions 
are  conditional  on  the  ship  being  seaworthy  when  she  sails  on  the 
voyage,  but  any  latent  defects  in  the  machinery  shall  not  be 
considered  unseaworthiness,  provided  the  same  do  not  result  from 
want  of  due  diligence  of  the  owners,  or  any  of  them,  or  the  ship's 
husband  or  manager  ;  "  or,  "  It  is  expressly  declared  that  the 
<;ompany  are  not  liable  for  loss  or  damage  occasioned  by  any 
defects  whatsoever  in  the  hull,  machinery,  or  equipment  of  this 


(a)  The  Vortigern  (ISQ9),  P.  140  ;  cf.  Thin  v.  Richards  (1892),  2  Q.  B.  141 ; 
Biccard  v.  Shepherd  (1861),  14  Moore  P.  C.  471  ;  Diro7i  v.  Sadler  (1839),  5 
M.  &  W.  405  ;   Mclver  v.  Tate  Steamers  (190.3),  1  K.  B.  362. 

(6)  Unavoidable  =  Unavoidable  by  ordinary  dispatch  and  diligence. 
•Granger  v.  Dent  (1829),  M.  &  M.  47.5. 

(c)   Worms  v.  Storey  (1855),  11  Ex.  427. 

id)  The  Bona  (1884),  51  L.  T.  28. 

(e)  Towse  v.  Henderson  (1850),  4  Ex.  890. 

(/)  Ciampa  v.  British  India  Co.  (1915),  2  K.  B.  774. 
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vessel  .  .  .  whetlier  such  defects  existed  before  the  commence- 
ment of  or  arose  or  developed  during  the  voyage,  provided  all 
reasonable  means  have  been  taken  to  make  the  vessel 
seaworthy  "  (g). 

A  common  Liverpool  exception  is  "  unseawoi-thiness  of  the 
vessel  at  the  commencement  of  the  voyage,  pro\ided  all  reasonable 
means  have  been  taken  to  provide  against  the  same  "  (A).  A  few 
bills  go  so  far  as  even  to  attempt  to  negative  liability  even  for 
unseaworthiness  caused  by  negligence,  e.g.  "  In  accepting  this  bill 
of  lading  the  shipper  expressly  agi-ees  that  the  steamer  is  sea- 
worthy and  reasonably  fit  for  the  carriage  of  the  cargo  herein 
contracted  to  be  carried  (i),  at  the  time  of  starting  on  the  voyage, 
and  under  no  circumstances  is  such  seawoithiness  or  fitness  to 
be  questioned  "  ;  and,  again,  "  not  liable  for  act,  neglect,  or 
default  of  any  person  or  persons  in  providing,  dispatching,  and 
navigating  the  ship." 

A  form  of  clause  which  has  been  adopted  in  consequence  of 
the  Harter  Act  (see  Appendix  V.)  exempts  the  owners  from 
negligence  in  navigation  or  mismanagement  pro\T.ded  due  dili- 
gence has  been  exercised  by  her  owners  to  make  the  vessel  in  all 
respects  seaworthy.  A  similar  exception  exempts  from  Uabihty 
for  loss  by  unseaworthiness  provided  the  owner  has  exercised  due 
diligence  to  make  the  vessel  seaworthy.  The  former  clause  was 
held  in  Dobell  v.  »S'.;S'.  Rossmore  (k),  to  require  not  only  that  the 
owner,  but  also  that  all  persons  employed  by  him  to  ensure  sea- 
worthiness, should  have  used  due  diligence.  In  either  case  the 
clause  does  not  seem  of  much  practical  value  in  face  of  the  dilemma 
that  must  constantly  arise  on  the  facts.  In  most  cases  if  the 
vessel  is  unseaworthy  due  diligence  cannot  have  been  used  by  the 
owner,  his  servants,  or  agents  ;  if  due  diUgence  has  been  used  the 
vessel  in  fact  will  be  seaw^orthy.  The  circumstances  in  which  the 
dilemma  does  not  arise  {e.g.  a  defect  causmg  unseaworthiness  but 
of  so  latent  a  nature  that  due  diligence  could  not  have  discovered 
it)  are  not  likely  to  occur  often.  The  Harter  Act  itself  does  not 
cut  down  the  warranty  of  seaworthiness  to  one  to  use  due  diligence 
to  make  the  ship  seaworthy  (l). 


(g)  These  two  exceptions  bear  the  mark  of  The  Glenfruin  (1885),  10  P.  D. 
103.  See  other  clauses  m  The  Laertes  (1887),  12  P.  D.  187,  where  the  ship- 
owner was  held  protected  by  exceptions  limiting  the  warranty  of 
seaworthiness. 

(h)  As  to  the  meaning  of  "  unseaworthiness  "  in  such  a  clause,  see  Rathbone 
V.  Mclver  (1903),  2  K.  B.  378. 

(i)  This  bears  the  mark  of  Tattersall  v.  National  S.S.  Co.  ( 1884),  12  Q.  B.  D. 
297. 

(k)  Dobell  v.  S.S.  Rossmore  {1895),  2  Q.  B.  408. 

(Z)  McFadden  v.  Blue  Star  Co.  (1905),  1  K.  B.  QQl. 
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Article  30. — Undertaking  of  Reasonable  Dispatch — Effect 

of  Delay. 

I.  The  shipowner  imphedly  undertakes  that  his  vessel 
shall  be  ready  to  commence  the  voyage  agreed  on,  and  to 
load  the  cargo  to  be  carried,  and  shall  proceed  upon  and 
complete  the  voyage  agreed  upon,  with  all  reasonable 
dispatch. 

If  by  his  breach  of  this  undertaking  there  is  such  delay 
as  "  goes  to  the  root  of  the  whole  matter,  deprives  the 
charterer  of  the  whole  benefit  of  the  contract,  or  entirely 
frustrates  the  object  of  the  charterer  in  chartering  the 
ship  "  {m),  the  charterer  may  refuse  to  perform  his  part  of 
the  contract  altogether  {n). 

If  the  delay  is  not  so  serious  as  to  have  this  result,  the 
charterer  cannot  refuse  to  load  (o),  but  the  shipowner  will 
be  liable  for  damages  (^),  unless  the  delay  was  caused  by 
an  excepted  peril  (</). 

II.  Apart  from  any  question  of  breach  of  contract, 
and  under  a  different  principle,  circumstances  which 
delay  its  performance  may  destroy  the  rights  and 
obligations  of  both  parties  to  the  contract  in  a  charter- 
party  (r),  or  in  a  bill  of  lading  {s).     This,  in  regard  to 

{m)  Per  WiUes,  J.,  MacAndrew  v.  Chappie  (1866),  L.  R.  1  C.  P.  643,  at 
p.  648, 

(m)  Freeman  v.  Tai/lor  (1831),  8  Bing.  124;  Tully  v.  Hoivlmg  (1877), 
2  Q.  B.  D.  182.  This  is  an  application  of  the  general  principle  that  default 
in  performance  by  one  party  may  be  of  such  a  nature  as  to  entitle  the  other 
to  regard  it  as  a  repudiation  of  the  whole  contract.  Hurst  v.  Usborne  (1856), 
18C.  B.  144,  was  wrongly  decided  (see  per  Bramwell,  B.,  Jacfcsow  v.  Union 
Marine  (1874),  L.  R.  10  C.  P.  at  p.  147),  and  Hudson  v.  Hill  (1874),  43 
L.  J.  C.  P.  273,  cannot  be  regarded  as  satisfactory. 

(o)  Clipsham  v.  Vertue  (1843),  5  Q.  B.  265;  Tarrabocliia  v.  Hickie  (1856), 
1  H.  &  N.  183.  Cf.  Bornmann  v.  Tooke  (1808),  1  Camp.  377  ;  Collard  v. 
Carswell  (1892),  19  Sess.  Cas.  987  ;  and  Kidston  v.  Monceau  (1902),  7  Com. 
Cas.  82. 

(p)  Medeiros  v.  Hill  (1832),  8  Bing.  231  ;  M' Andrew  v.  Adams  (1834),  1 
Bing.  N.  C.  29;  3IacAndrew  v.  Chappie  (1866),  L.  R.  1  C.  P.  643;  The 
Wilhelm  (1866),  14  L.  T.  636.  Cf.  Engman  v.  Palgrave  (1898),  4  Com.  Cas. 
75. 

(q)  Barker  v.  M' Andrew  (1865),  18  C.  B.,  N.  S.  759  ;  Donaldson  v.  Little 
(1882),  10  Sess.  Cas.,  4th  Ser.  413.     See  also  Article  33. 

(r)  Jackson  v.  Union  Marine  Co.  (1874),  L.  R.  10  C.  P.  125,  is  the  leading 
authority.  Hadhy  v.  Clarke  (1799),  8  T.  R.  259,  and  Touteng  v.  Hubbard 
(1802),  3  B.  &  P.  291,  referred  to  therein,  must  be  treated  as  wrongly  decided, 
on  the  facts,  if  not  on  the  law. 

(s)  For  obvious  reasons  the  question  can  rarely  ari.se  on  a  bill  of  lading. 
It  would  have  arisen  in  Embiricos  v.  Reid  (1914),  3  K.  B.  45,  on  a  claim. 
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charterparties,  is  commonly  referred  to  under  the  phrase 
'■  frustration  of  the  commercial  purpose  of  the  adven- 
ture "  (t),  but  is  really  a  particular  appHcation  of  the  more 
general  principle  that  a  contract  which  by  supervening 
circumstances  becomes  impossible  of  performance  ceases 
to  bind  either  party  to  it  (u). 

The  contract  may  be  put  an  end  to  in  this  way,  whether 
it  is  still  executory,  or  has  been  in  part  already 
performed  (x). 

Whether  the  supervening  obstacle  involves  such  delay 
as  to  frustrate  the  commercial  purpose  of  the  adventure 
(or,  in  the  wider  phrase,  creates  impossibihty  of  perform- 
ance) is  a  question  of  fact  in  each  case,  and  must  also  be  a 
question  of  probabilities.  Some  occurrences,  e.g.  a  war 
or  a  blockade  (y),  are  of  themselves  so  indefinite  and 
serious  in  their  likely  duration  that  frustration  may  in 
most  cases  be  assumed.  Others,  such  as  a  strike  (2), 
cannot  in  themselves  warrant  the  assumption.  In  other 
cases,  e.g.  where  the  ship  is  damaged,  the  probabilities  can 
be  estimated  by  surveys  or  estimates  as  to  the  time  (a)  and 
the  expense  (b)  that  will  be  involved  in  repairing  her. 

If,  judging  reasonably  of  probabilities  at  the  time  he  so 
claims,  a  party  has  rightly  asserted  the  contract  to  be 
frustrated  and  at  an  end.  he  cannot  afterwards  be  held 


by  the  shipjjer  under  a  bill  of  lading  for  the  cargo  in  fact  loaded,  to  have  it 
redeUvered  to  him,  in  which  he  must  have  succeeded.  And  see  Scottish 
Navigation  Co.  v.  Souter  (1917),  1  K.  B.  222. 

(t)  See  Note  at  the  end  of  tliis  article. 

(u)  "  The  charterer  is  released  from  the  charter.  When  I  say  he  is, 
I  think  both  are"  {per  Bramwell,  B.,  Jackson  v.  Union  Marine  Co.  (1874), 
L.  R.  10  C.  P.  at  p.  144).  ''  It  would  be  monstrous  to  say  that  in  such  a  case 
the  parties  must  wait — for  the  obligation  must  be  mutual — the  shipper  with 
cargo  which  might  be  perishable,  or  its  market  value  destroyed,  the  ship- 
owner with  his  ship  lying  idle,  possibly  rotting,  the  result  of  which  might 
be  to  make  the  contract  ruinous "  (per  Cockburn,  C.J.,  Geipel  v.  Smith 
<1872),  L.  R.  7  Q.  B.  at  p.  410). 

(x)  EmUricos  v.  Reid  (1914),  3  K.  B.  45. 

(y)  "  A  state  of  war  must  be  presumed  to  be  likety  to  continue  so  long, 
and  so  to  disturb  the  commerce  of  merchants,  as  to  defeat  and  destroy  the 
object  of  a  commercial  adventure  like  this  "  {per  Lush,  J.,  Geipel  v.  Smith 
(1872),  L.  R.  7  Q.  B.  at  p.  414  ;  Metropolitan  Waier  Board  v.  Dick,  Kerr  <t-  Co. 
(C.A.)  (1917),  33  T.  L.  R.  242). 

(s)  Ropner  v.  Ronnebeck  (1914),  20  Com.  Cas.  95. 

(a)  Jackson  v.  Union  Marine.  (1874),  L.  R.  10  C.  F.  125. 

(b)  Assicurazioni  v.  Bessie  Morris  (1892),  2  Q.  B.  652. 
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liable  on  the  ground  that  events  have  not  turned  out 
according  to  his  expectations  (c). 

Where,  under  this  principle,  the  obligations  of  the 
contract  come  to  an  end  (or  it  is  discharged  by  impossi- 
bility of  performance),  the  contract  is  not  rescinded  ah 
initio.  Consequently  "  any  payment  previously  made, 
and  any  legal  right  previously  accrued,  according  to  the 
terms  of  the  agreement,  will  not  be  disturbed  "  {d). 

I.  Case  1. — ^A.'s  ship  was  chartered  to  C.  to  proceed  to  the  Cape» 
there  deliver  cargo,  and  thence  to  proceed  with  all  convenient 
speed  to  Bombay,  where  C.  was  to  load  cotton.  The  ship  stayed 
eight  days  longer  at  the  Cape  than  was  necessary  and  then  loaded 
cattle  for  Mauritius.  Proceeding  to  Bombay  via  Mauritius,  she 
arrived  six  weeks  later  than  she  would  have  done  by  proceeding 
direct.  C.  refused  to  load.  It  was  left  to  the  jury  to  say  whether 
the  delay  was  such  as  to  put  an  end  to  the  ordinary  objects  C. 
might  have  had  in  view  when  he  made  the  contract.  The  jury 
found  a  verdict  for  C.  Held,  a  proper  direction  and  a  new  trial 
refused  (e). 

Case  2. — ^A  ship  was  chartered  as  "  bound  to  Nantes  "  to  load 
there  and  proceed  to  Z.  Before  proceeding  to  Nantes  the  ship 
went  to  Newcastle.  The  charterer  alleged  unreasonable  delay  and 
refused  to  load.  Held,  that  such  an  allegation  was  only  a  ground 
for  an  action  for  damages,  and  would  not  support  a  repudiation 
of  the  charter  unless  it  was  also  alleged  that  the  delay  frustrated 
the  object  of  the  voyage  (/). 

Case  3. — ^A  ship  was  chartered  "  with  all  convenient  speed, 
having  liberty  to  take  an  outward  cargo  for  owner's  benefit,  direct 
on  the  way,  to  proceed  to  X.  and  there  load  a  full  cargo."  The 
ship  deviated 'to  Y.,  which  was  not  "  direct  on  the  way  "  to  X., 
and  arrived  at  X.  a  few  days  late.  The  charterer  refused  to  load. 
It  was  admitted  that  the  object  of  the  voyage  was  not  frustrated, 
and  the  whole  Court  held  that  the  charterer  was  not  entitled  to 
repudiate  the  charter,  but  had  his  remedy  in  damages  (gr). 

Case  4. — ^A  ship,  then  at  X.,  was  chartered  to  "  proceed  to  the 
usual  loading  place  there,  guaranteed  for  cargo  in  all  October,  and 
there  load  and  proceed  to  Z.,"  with  an  exception  of  certain  perils 


(c)  The  Savona  (1900),  P.  252  ;  Emhiricos  v.  Reid  (1914),  3  K.  B.  45. 
Query,  how  far  Millar  v.  Taylor  (1916),  1  K.  B.  402,  accords  with  this 
principle. 

(d)  Chandler  v.  Webster  (1904),  1  K.  B.  493,  -per  Romer,  L.J.  Cf.  Civil 
Service  Society  v.  General  Steam  Co.  (1903),  2  K.  B.  756. 

(e)  Freeman  v.  Taylor  (1831),  8  Bing.  124.  CJ.  Tully  v.  Howling  (1877), 
2  Q.  B.  D.  182. 

(/)  Clipsham  v.  Vertue  (1843),  5  Q.  B.  265.  Cf.  Tarrabochia  v.  Hickie 
(1856),  1  H.  &  N.  183. 

(g)  Mac  Andrew  v.  Chappie  (1866),  L.  R.  1  C.  P.  643.  Cf.  Medeiros  v. 
Hill  (1832),  8  Bing.  231  ;  and  M' Andrew  v.  Adarns  (1834),  1  Bing.  N.  C. 
29.  The  last  is  a  good  example  of  the  double  undertaking  (a)  expressly  to 
arrive  by  a  certain  date,  under  penalty  of  a  cancelling  clause,  (b)  impliedly 
to  use  reasonable  dispatch.  Arrival  within  the  time  specified  under  (a) 
did  not  relieve  the  shipowner  from  damages  for  breach  of  (b). 
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"  during  the  voyage."  The  vessel  started  for  the  usual  loading 
place,  but  was  prevented  by  excepted  perils  from  arriving  there 
until  alter  considerable  delay.  The  charterer  loaded  cargo,  but 
sued  the  shipowner  for  damages.  Held,  that  passage  to  the  place 
of  loading  was  part  of  the  voyage,  and  the  shipowner  was  protected 
by  the  exceptions  from  the  claim  (h). 

II.  Case  5. — ^A  ship  was  chartered  in  November,  1871,  to  proceed 
with  all  possible  dispatch,  dangers  and  accidents  of  navigation 
excepted,  from  Liverpool  to  Newport,  and  there  load  iron  for  San 
Francisco.  She  sailed  from  L.  to  N.  on  January  2,  1872,  but 
stranded  on  the  way  on  January  3.  The  necessary  repairs  took 
tiU  the  end  of  August.  On  February  15  the  charterers  threw  up 
the  charter.  The  juiy  found  that  the  time  necessary  for  getting 
the  ship  off  and  repairing  her  was  so  long  as  to  put  an  end,  in  a 
commercial  sense,  to  the  commercial  speculation  entered  upon  by 
the  shipowner  and  charterer  (i).  Held,  that  the  charterer  was 
justified  in  throwing  up  the  charter  (k). 

Case  6. — C.  chartered  a  Greek  ship  to  load  a  cargo  of  grain  in 
the  sea  of  Azov  and  carry  it  to  the  United  Kingdom.  The  ship 
arrived  at  the  loading  port  on  October  1,  1912,  just  before  war 
broke  out  between  Greece  and  Turkey.  She  commenced  to  load, 
but  next  day  C.  stopped  loading  because  the  Turks  were  seizing 
and  detaining  Greek  ships  at  the  Dardanelles.  War  was  declared 
on  October  18.  The  lay-days  expired  on  October  22.  On 
October  21  C.  purported  to  cancel  the  charter.  The  ship  was 
unable  to  leave  the  Black  Sea  until  the  war  ended  in  September, 
1913.  Held,  that  C.  was  justified  in  treating  the  charter  as  at  an 
end  (1). 

Case  7. — C.  chartered  A.'s  steamer  on  a  time  charter  for  sixty 
calendar  months.  The  chartered  period  began  on  December  4, 
1912,  and  would  consequently  end  on  December  4,  1917.  In 
February,  1915,  the  steamer  was  requisitioned  by  the  British 
Government  for  war  services.  A.  claimed  that  the  charterparty 
was  determined  or  suspended  (m)  by  this  requisition.  C.  claimed 
that  it  was  not,  being  ready  to  continue  to  pay  the  monthly  hire 
despite  the  requisition,  and  suggesting  that  during  the  requisition 
he  would  receive  the  remuneration  payable  by  the  Government 
for  use  of  the  steamer.  Held,  that  the  requisition  did  not  put  an 
end  to  the  charter  {n). 


(h)  Barker  v.  UrAndreiv  (1865),  18  C.  B..  N.  S.  759. 

(i)  I.e.  of  both.  Contrast  the  direction  to  the  jury  in  Case  1,  where  the 
delay  was  by  breach  of  the  shipowner's  undertaking,  and  its  limitation  to  the 
objects  the  charterer  had  in  view. 

{k)  Jackson  v.  U7iion  Marine  (1874),  L.  R.  10  C.  P.  125.  The  question 
here  was  as  to  the  time  for  repairs.  In  A'ssicurazio7ii  v.  Bessie  Morris  ( 1892), 
2  Q.  B.  652,  on  the  shipowner's  claim  to  put  an  end  to  the  charter,  the 
question  was  their  expense.  The  decision  that  he  must  prove  commercial 
impossibility  to  repair  (i.e.,  commercially,  destruction  of  the  ship)  illustrates 
the  connection  of  these  cases  as  to  frustration  with  cases  as  to  destruction  of 
the  subject-matter  of  a  contract,  like  Taylor  v.  Caldwell  (1863),  3  B.  &  S. 
826. 

(Z)  Emhiricos  v.  Reid  (1914),  3  K.  B.  45.  Cj.  Geipel  v.  Smith  (1872),  L.  R. 
7  Q.  B.  404. 

(m)  The  claim  that  the  charter  was  "  suspended  "  was  not  seriously 
argued  in  the  K.  B.  D.,  and  not  at  all  in  the  C.  A.  or  H.  L.  It  was  clearly 
not  sustainable.     Cf.  Modern  Co.  v.  Duneric  S.S.  Co.  (1917),  1  K.  B.  370. 

(n)  F.  A.  Tamplin  S.S.  Co.  v.  Anglo-Mexican  Co,  (1916),  2  A.  C.  397. 
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Case  8. — In  May,  1914,  B.  signed  articles  to  serve  on  A.'s  ship 
as  second  mate  on  a  voyage  not  exceeding  two  years'  duration  and 
within  certain  limits.  An  allotment  note  for  part  of  his  wages 
was  issued  in  favour  of  his  wife.  The  ship  arrived  at  Hamburg 
on  August  2,  1914,  and  on  the  outbreak  of  war  on  August  4  was 
seized  by  the  Germans.  In  November,  1914,  B.  was  removed  from 
the  ship  and  interned.  After  August  4,  1914,  A.  refused  to  make 
further  payments  to  B.'s  wife  on  the  allotment  note.  In  1915  she 
sued  him  for  the  arrears.  Held,  that  the  contract  between  A.  and 
B.  had  been  determined  by  impossibility  of  performance  as  from 
August  4,  1914  (0). 

Case  9. — ^A.  chartered  his  ship  to  C.  under  a  time  charterparty 
form  for  "  one  Baltic  round,"  freight  being  payable  at  so  much 
per  month  until  completion  of  such  employment.  The  service 
began  on  July  4,  1914,  and  the  vessel  went  to  the  Baltic  to  load 
under  a  sub-charter  made  by  C.  with  D.  At  the  beginning  of 
August,  1914,  when  the  war  broke  out,  she  was  partly  loaded,  and 
some  bills  of  lading  had  been  issued  by  the  captain  to  D.  By 
reason  of  the  war  and  orders  of  the  Russian  authorities  the  ship 
had  to  remain  at  her  port  of  loading  and  was  stiU  there  at  the  date 
of  the  action.  On  Augiist  5  C.  refused  to  pay  further  time  hire. 
On  November  6  A.  sued  C.  for  hire  up  to  November  4.  Held, 
that  the  charter  was  to  be  treated  as  frustrated  and  determined 
on  and  after  the  outbreak  of  war  (p). 

Note  1 . — The  general  principle  {q)  that  the  mutual  obligations 
of  a  contract  are  discharged  by  supervening  impossibility  of 
performance,  or,  as  it  has  also  been  put  (r),  that  there  is  an  implied 
term  in  any  contract  that  it  shall  be  determined  in  that  event, 


So  held  by  Lord  Buckmaster,  L.C.,  Lord  Loreburn,  and  Lord  Parker. 
The  dissentient  view  of  Lord  Haldane  and  Lord  Atkinson  was  reallj^  only 
on  the  question  of  fact  whether  the  degree  of  interruption  of  performance 
of  the  contract  amounted  to  its  frustration.  The  question  whether  charterer 
or  shipowner  should  receive  the  payments  from  the  Government,  or  share 
them,  was  not  raised  or  decided  in  the  case,  as  Lord  Parker  points  out  at 
p.  428. 

(o)  Horlock  V.  Beal  (1916),  1  A.  C.  486.  Lord  Loreburn  differed  so  far 
from  the  majority  as  to  think  that  the  termination  by  frustration  occurred 
only  when  the  crew  were  removed  from  the  ship  and  interned  in  November. 
This  again  is  a  difference  as  to  the  conclusion  of  fact  to  be  arrived  at. 

(p)  Scottish  Navigation  Co.  v.  Souter  ;  Admiral  S.S.  Co.  v.  Weidner  (1917), 
I  K.  B.  222.  The  facts  in  the  second  case  were  practically  indistinguishable, 
except  that  the  agreed  employment  of  the  ship  was  for  "  two  Baltic  rounds." 
It  was  agreed  during  the  argument  in  the  C.  A.  that  "  a  Baltic  round  " 
ordinarily  means  a  voyage  from  the  United  Kingdom  to  a  Baltic  port  or 
ports,  with  leave  to  call  at  a  port  or  ports  substantially  on  the  route 
thither,  and  returning  from  the  Baltic  to  a  United  Kingdom  port  with  leave 
to  call  on  the  way  back  at  a  port  or  ports  substantially  on  that  route. 

(q)  See  especially  the  opinion  of  Lord  Atkinson  in  Horlock  v.  Beal  (1916), 
1  A.  C.  at  p.  495. 

(r)  Cf.  Blackburn,  J.,  Taijlor  v.  Caldivell  (1863),  3  B.  &  S.  at  p.  833. 
"  It  is  in  ray  opinion  the  true  principle,  for  no  Court  has  an  absolving  power, 
but  it  can  infer  from  the  nature  of  the  contract  and  the  surrounding  circum- 
stances that  a  condition  which  is  not  expressed  was  a  foundation  on  which 
the  parties  contracted"  [per  Lord  Loreburn,  Tamplin  v.  Anglo- Mexican 
Co.  (1916),  2  A.  C.  at  p.  404). 
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has  been  applied  in  a  variety  of  circumstances.     The  following 
may  be  taken  as  the  most  material : — 

(i.)  Where  by  a  change  in  English  law  further  performance 

of  the  contract  becomes  illegal  (s). 
(ii.)  Where  in  a  contract  for  personal  service  the  contractor 

dies  or  becomes  physically  disabled  {t). 
(iii.)  Where  the  subject-matter  of  the  contract,  or  something 

essential  for  its  performance,  is  destroyed  [u). 
(iv.)  Where  circumstances,  of  which  the  parties  must  have 
regarded  the  continued  existence  as  essential  to  perform- 
ance, cease  to  exist  {x). 
(v.)  Where  circumstances  supervene  which  render  performance 
of  the  contract  La  the  manner,  or  in  the  time,  contem- 
plated by  both  parties,  impossible  {y). 
"  When  this  question  arises  in  regard  to  commercial  contracts 
.  .  .  the  principle  is  the  same,  and  the  language  used  as  to 
'  frustration  of  the  adventure  '  merely  adapts  it  to  the  class  of 
cases  in  hand  "  (2).     The  phrase,  especially  in  its  commoner  and 
fuller  form,    "  frustration   of    the  commercial  purpose  of  the 
adventure,"  is  perhaps  a  little  unfortunate.     A  slight  variation, 
in  phrase  or  thought,  makes  it  "  the  common  purpose,"  and  this 
suggests  that  the  event,  which  has  happened,  or  has  failed  to 
happen,  must  defeat  both  the  respective  objects  for  which  the 
two  parties  made  the  contract,  or  must  destroy  the  benefits  which 
both  respectively  were  to  secure  under  it.     Hence,  it  is  thought, 
arose  the  view  of  Bailhache,  J.  (fortified  by  the  opinion  of  an 
anonymous  arbitrator  in  Braemount  S.S.   Co.  v.  Weir  (a) ),  in 
Admiral  Shipping  Co.  v.  Weidner,  Hopkins  &  Co.  (6),  that  the 


{s)  Bailey  v.  De  Crespigmj  (1869),  L.  R.  4  Q.  B.  180.  C/.  Duncan  Fox  v. 
Schrempft  and  Bonke  (1915),  3  K.  B.  355  ;  and  Arnhold  Karherg  v.  Blythe 
(1916),  1  K.  B.  495 ;  Metropolitan  Water  Board  v.  Dick,  Kerr  <fc  Co.  (1917) 
(C.A.),  33  T.  L.  R.  242. 

(t)  Bobinson  v.  Davison  (1871),  L.  R.  6  Exch.  269. 

(u)  Taylor  v.  Caldwell  (1863),  3  B.  &  S.  826;  Appleby  v.  Myers  (1867), 
L.  R.  2  C.  P.  651  ;  Nickoll  v.  Ashton  (1901),  2  K.  B.  126  ;  Shipton  Aiiderson 
V.  Harrison  (1915),  3  K.  B.  676. 

(x)  The  Coronation  cases,  Krell  v.  Henry  (1903),  2  K.  B.  740;  Blakeley 
V.  Muller,  ibid.,  p.  760,  note  ;  Chandler  x.Webster  (1904),  1  K.  B.  493.  The 
decision  in  Heme  Bay  Co.  v.  Hutton  (1903),  2  K.  B.  683,  differs  not  as  to  the 
principle,  but  as  to  its  application  to  the  facts. 

(y)  Jackson  v.  Union  Marine  Co.  (1874),  L.  R.  10  C.  P.  125 ;  Horlock  v. 
Beal  (1916),  1  A.  C.  486 ;  Scottish  Navigation  Co.  v.  Souter  (1917),  1  K.  B. 
222. 

(2)  Per  Lord  Lorebuin,  Tamplin  v.  Anglo-Mexican  Co.  (1916),  2  A.  C.  at 
p.  404. 

(a)  (1910),  15  Com.  Cas.  101. 

(b)  (1916),  1  K.  B.  429.  "  The  doctrine  of  frustration  ...  by  delay 
means,  as  I  understand  it  .  .  .  that  fulfilment  when  the  delay  is  over  wiU 
not  accomplish  the  only  object  or  objects  which  both  parties  to  the  contract 
must  have  known  that  each  of  them  had  in  view  at  the  time  they  made  the 
contract,  and  for  the  accomphshment  of  which  object  or  objects  the  contract 
was  made."     Ihid.,  at  pp.  436,  437.     Lord  Parker,  in  Tamplin  v.  Anglo- 
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doctrine  of  frustration  by  delay  could  in  no  case  apply  to  a  time 
charterparty,  under  which  all  that  the  shipowner  was  contracting 
for  was  to  receive  hire  month  by  month,  an  object  which  would 
by  no  means  be  frustrated,  even  though  by  reason  of  excepted 
~perils  the  charterer  could  not  get  what  he  was  contracting  for,  the 
use  of  the  ship.  The  same  reasoning,  however,  could  be  applied 
in  many  of  the  cases  under  the  general  principle,  in  which  the 
phrase  "  frustration  of  the  adventure  "  has  not  been  used.  Thus 
in  Krell  v.  Henry  (c)  the  only  object  of  Krell  was  to  receive  rent 
for  his  flat  in  Pall  Mall  on  June  26  and  27,  1902,  and  it  was  no 
interest  of  his  whether  there  was  a  procession  at  which  Henry 
could  gaze  on  those  days  from  its  windows.  It  may  be  suggested 
that  if  it  be  realised  that  the  commercial  doctrine  of  "  frustration 
of  the  adventure  "  is  only  an  aspect  of  the  wider  principle  of 
discharge  of  the  obligations  of  contract  by  supervening  impossi- 
bility, and  if  the  right  to  that  discharge  be  taken  to  rest,  in  the 
view  of  Lord  Blackburn  and  Lord  Loreburn,  upon  an  implied 
term  (d)  in  the  contract,  this  view  that  the  doctrine  cannot  apply 
to  a  time  charterparty  pure  and  simple  will  be  found  to  be  without 
foundation  (e). 

Note  2. — It  was  not,  apparently,  in  the  year  1915  that  the 
question  of  the  effect  of  requisition  upon  a  time  charterparty 
arose  for  the  first  time.  Malynes,  Lex  Mercatoria  (1686),  says 
at  p.  85,  "  If  a  Factor  do  hire  a  ship  by  the  Month  for  another 
Merchant,  or  for  his  own  account,  and  ladeth  the  same  being 
ready  to  depart ;  afterwards  the  King  makes  a  general  Embargo 


Mexican  Co.  (1916),  2  A.  C,  at  p.  425,  expresses  a  limited  approval  of  the 
view  of  Bailhache,  J,  In  the  C.  A.  in  Admiral  Co.  v.  Weidner  Hopkins 
(1917),  1  K.  B.  222,  the  precise  point  (appUcation  of  the  doctrine  of  frus- 
tration to  a  pure  time  charter)  was  not  fully  discussed,  as  the  charter  was 
treated  as  one  for  a  definite  adventure,  "  two  Baltic  rounds,"  but  the  limited 
approval  by  Lord  Parker  seems  to  be  stiU  more  Umited. 

(c)  (1903),  2  K.  B.  740.  So  also  of  the  mate's  receipt  of  wages  as  his 
object  in  signing  the  articles  in  Horlock  v.  Beal  (1916),  1  A.  C.  486.  Cf. 
Swinfen  Eady,  L.J.,  Scottish  Co.  v.  Souter  (1917),  1  K.  B.,  at  pp.  237,  238. 

id)  "  An  impHed  (term)  .  .  .  really  is  in  all  cases  founded  upon  the 
presumed  intention  of  the  parties  and  upon  reason.  The  implication  which 
the  law  draws  from  what  must  obviously  have  been  the  intention  of  the 
parties,  the  law  draws  with  the  object  of  giving  efficacy  to  the  transaction 
and  preventing  such  a  failure  of  consideration  as  cannot  have  been  within 
the  contemplation  of  either  side  ;  and  I  beUeve,  if  one  were  to  take  all  the 
cases  of  implied  warranties  or  covenants  in  law,  it  will  be  found  that  in  all 
of  them  the  law  is  raising  an  implication  from  the  presumed  intention  of 
the  parties,  with  the  object  of  giving  to  the  transaction  such  eificacy  as 
both  parties  must  have  intended  that  at  all  events  it  should  have  "  (per 
Bowen,  L.J.,  The  Moorcock  (1889),  14  P.  D.  64,  at  p.  68). 

(e)  In  Tamplin  v.  Anglo-Mexican  {ubi  supra)  Lord  Parker  alone  expressed 
the  view  mentioned  above,  except  for  the  fact  that  the  Lord  Chancellor 
concurred  in  his  opinion.  For  Lord  Loreburn  intimated  that  if  the  inter- 
ruption of  performance  had  been  more  serious  he  would,  on  the  application 
of  the  principle  of  law  to  the  facts,  have  been  in  favour  of  the  appellants . 
And  in  that  case  he  would  have  been  in  the  majority  with  Lord  Haldane  and 
Lord  Atkinson. 
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or  restraint  upon  all  Ships  for  a  time  ;  the  Master  cannot  demand 
any  Fraight  of  the  Factor  for  and  during  the  said  time  of  arrest : 
And  if  the  Ship  be  unladen  again,  and  imployed  in  the  King's 
Service,  the  Factor  is  free  of  all  agreements  or  Covenants  with  the 
Master." 


Implied  contract  to  proceed  u-ithout  deviation  or  delay. 
'  {See  Articles  99,  100.) 

Article  31. — Implied  Undertaking  by  Shipper  not  to  ship 
Dangerous  Goods  ivithout  Notice. 

By  the  common  law  of  England  (/)  the  shipper  of  goods 
impliedly  undertakes  to  ship  no  goods  of  such  a  dangerous 
character  or  so  dangerously  packed,  that  the  shipowner  or 
his  agent  could  not  by  reasonable  knowledge  and  dihgence 
be  aware  of  their  dangerous  character,  without  notice  to 
the  shipo\^'ner  or  his  agent  of  such  dangerous  character  ; 
and  he  is  therefore  liable  to  any  person  who  is  injured  by 
the  shipment  of  such  dangerous  goods  without  notice  (g). 

Goods  may  be  dangerous  within  this  principle  if  owing 
to  legal  obstacles  as  to  their  carriage  or  discharge  they  may 
involve  detention  of  the  ship  {h). 

Unless  the  shipoAMier  knows,  or  ought  to  know,  the 
dangerous  character  of  the  goods,  there  will  be  an  impUed 
warranty  by  the  shipper  that  the  goods  are  fit  for  carriage 
in  the  ordinary  way,  and  are  not  dangerous  (i). 

But  when  the  shipowner  or  his  agent  has  full  oppor- 
tunities of  observing  the  dangerous  character  of  such  goods 


( /  )  Certain  special  goods  are  also  dealt  with  by  statutory  penalties  :  see 
Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60,  ss.  446 — 450  ;  see  Appen- 
dix III.  Many  bills  of  lading  contain  special  provisions  as  to  risky  or 
hazardous  goods,  e.g.  glass,  specie,  &c. 

{g)  Brass  v.  Maitland  (1856),  6  E.  &  B.  470;  Hutchinson  v.  Guion  (1858), 
5  C.  B.,  N.  S.  149  ;  Williams  v.  East  India  Company  (1802),  3  East,  192,  at 
pp.  200,  201  ;  Farrant  v.  Barnes  (1862),  11  C.  B.,  N.  S.  553  :  in  which  see 
dictum,  per  Willes,  J.,  at  p.  563  ;  Bamfield  v.  Goole,  etc..  Transport  Co.  (1910), 
2  K.  B.  94. 

{h)  Mitchell  V.  Steel  (1916),  2  K.  B.  610 

\i)  BamfieU  v.  Goole,  etc.,  Tiansport  Co.  (1910),  2  K.  B.  94;  Brass  v. 
Maitland  {ubi  supra).  In  the  dissentient  judgment  of  Crompton,  J.,  in 
Brass  V.  Maitland  and  in  Acatos  v.  Burns  (1878),  3  Ex.  D.  282,  there  are 
various  dicta,  to  the  effect  that  the  warranty  of  the  shipper  is  a  less  extensive 
one  and  is  limited  by  the  actual  knowledge  of  the  shipper  as  to  the  danger. 
See  this  case  discussed  in  Bamfield  v.  Goole,  etc.,  Transport  Co. 
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he  is  treated  as  having  such  notice,  and  the  shipper  there- 
fore is  not  Uable  (k). 

Note. — It  does  not  appear  to  kave  been  considered  whether  if 
the  shipowner  contracts  to  ship  specified  goods,  not  ordinary 
matter  of  commercial  knowledge,  without  knowing,  as  the  fact 
is,  that  they  are  dangerous  to  the  ship,  or  to  other  goods,  or 
infect  the  ship,  he  can  refuse  to  take  them  on  learning  their 
character.  It  would  seem  that  if  the  danger  can  be  avoided  by 
expense  and  care,  he  must  take  them,  but  if  it  cannot  be  so 
avoided,  he  is  not  bound  to  carry  them. 

Case  1. — F.  shipped  on  board  A.'s  ship  sixty  casks  described  as 
"  bleaching  powder,"  apparently  sufficiently  packed  ;  in  fact  the 
powder  contained  chloride  of  lime,  which  corroded  the  casks,  and 
damaged  the  rest  of  the  cargo.  Held,  that  in  the  absence  of 
notice  to  A.  of  the  dangerous  character  of  the  goods,  F.  was  liable 
for  the  resultant  damage,  unless  the  powder  was  so  well  known  au 
article  that  masters  of  ships  ought  to  know  of  its  dangerous 
character.  F.  pleaded  that  he  shipped  the  goods,  packed  as  he 
received  them  from  third  persons,  without  negligence.  Held,  by 
Lord  Campbell  and  Wightman,  J.,  no  defence  ;  by  Crompton,  J.,  a 
good  defence  (Z). 

Case  2. — ^A.,  shipowners,  received  for  shipment  from  F.  a  quan- 
tity of  salt  cake  with  permission  to  stow  it  in  bulk.  In  ignorance 
of  its  nature  they  stowed  it  next  casks,  which  corroded,  letting  out 
the  brine  they  contained,  which  damaged  the  salt  cake.  F.  sued 
A.  for  the  negligent  stowage.  Held,  that  proof  that  F.  concealed 
the  dangerous  nature  of  salt  cake  from  A.,  and  that  it  would  not 
be  known  to  the  masters  in  the  ordinary  course  of  business,  was  a 
good  defence.  Held  also,  the  mere  fact  that  F.  authorised  stowage 
in  bulk  was  no  defence,  as  he  did  not  authorise  negligent  stowage 
in  bulk  (m). 

Case  3. — F.  shipped  maize  in  A.'s  ship,  apparently  in  good  order 
and  condition  ;  on  the  voyage  it  sprouted  and  was  evidently  in 
bad  condition  and  dangerous.  The  jury  found  that  it  was  dan- 
gerous when  shipped  ;  but  that  its  state  could  not  have  been 
ascertained  by  the  use  of  reasonable  means,  and  that  the  shipowner 
had  full  opportunities  of  examining  it.  Held,  that  F.  was  not  liable 
for  any  damage  or  delay  occasioned  by  such  shipment  {n). 

Case  4. — F.  shipped  rice  on  A.'s  ship  which  he  had  chartered  for 


(k)  Acatos  V.  Burns  (1878),  3  Ex.  D.  282,  which  seems  thus  reconcilable 
with  Brass  v.  Maltland  and  other  cases,  though  some  of  its  dicta  are  more 
sweeping.  See  Bamfield  v.  Goole,  etc..  Transport  Co.  {ubi  sujyra),  and  see 
Greenshields  v.  Stephens  (1908),  A.  C.  431. 

(I)  Brass  v.  Maitland  (1856),  6  E.  &  B.  470. 

(m)  Hutchinson  v.  Guion  (1858),  5  C.  B.,  N.  S.  149. 

(w)  Acatos  V.  Burns  (1878),  3  Ex.  D.  282.  Both  .shipper  and  shipowner 
knew  that  the  cargo  was  maize,  and  that  in  certain  circumstances  maize  was 
hable  to  sprout.  There  was  "  the  clearest  notice  to  the  carrier  of  the  nature 
of  the  goods  he  was  requested  to  carry  "  (per  Fletcher  Moulton,  L.J.  (1910), 
2  K.  B.,  at  p.  111).     CJ.  Greenshields  v.  Stephens  (1908),  A.  C.  431. 
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a  voyage  to  the  Pirseus.  The  discharge  of  rice  there  could  only 
take  place  with  the  permission  of  the  British  Government.  F. 
knew  this  ;  A.  did  not,  and  could  not  reasonably  have  known  it. 
The  ship  was  delayed  in  consequence.  Held,  that  F.  was  liable  to 
A.  for  damages  for  the  delay  (o). 


(o)  Mitchell  v.  Steel  (1916),  2  K.  B.  610. 
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SECTION   IV. 
Performance  of  Contract  :  Loading. 

Article  32. — Performance  of  Contract  before  Loading. 

Under  the  contract  of  ajBfreightment  whereby  the  whole  of 
a  ship  is  hired,  contained  in  a  charterparty,  the  shipowner 
may  have  duties  to  perform  before  the  cargo  is  loaded  ; 
under  the  contract  of  affreightment,  whereby  goods,  not  a 
complete  cargo,  are  to  be  carried,  evidenced  in  a  bill  of 
lading  only,  as  the  bill  of  lading  is  not  signed  till  the 
goods  are  shipped,  it  does  not  usually  provide  for  anything 
previous  to  shipment  (a). 


Article    33. — Shipowner's    Duty   under   a    Charter   before 
Loading  :   "To  proceed  to  a  Port  and  there  Load.'' 

If  the  chartered  voyage  is  not  the  same  as  the  carrying 
voyage,  as  in  a  charter  "  to  proceed  to  a  port  and  there 
load,"  the  shipowner's  first  duty  is  to  proceed  to  his  port  of 


(a)  Where  room  is  engaged  for  certain  goods  in  a  general  sMp,  but  the 
goods  are  afterwards  "  shut  out  "  for  want  of  room,  the  contract  of  affreight- 
ment is  prima,  facie  broken,  and  an  action  will  lie  against  the  shipowner. 

This  is  subject  to  the  following  remarks  : — (1)  That  many  engagements  of 
goods  are  so  indefinite  that  they  could  not  be  held  to  amount  to  contracts  : 
though  in  other  cases  a  formal  contract  clearly  exists,  as  where  the  intending 
shipper  makes  a  note  of  his  goods  and  sometimes  of  the  rate  of  freight  on  the 
back  of  one  of  the  ship's  shipping  cards,  and  gets  it  initialled  by  the  ship- 
owner or  his  broker  ;  (2)  That  most  shipping  cards  contain  a  clause — ''  last 
day  for  goods  is  .  .  .  unless  the  ship  is  previously  full ;  "  (3)  That  owing  to 
the  general  course  of  business  and  the  great  difficulty  of  proving  any  damages 
by  '•  shutting  out,"  such  actions,  which  clearly  he  at  law,  are  in  practice 
almost  unknown.  Extra  freight  paid  for  the  goods  shut  out  could  probably 
be  recovered;  see  Featherston  v.  Wilkinson  (1873),  L.  R.  8  Ex.  122  ;  and 
demurrage  for  railway  trucks  in  which  goods  shut  out  were  stored  has  been 
recovered  once  in  the  port  of  London  under  special  circumstances.  Loss  of 
profit  on  goods  shut  out  cannot  usually  be  recovered  ;  so  held  by  Bigham,  J., 
in  an  unreported  case  of  Hecker  v.  Cunard  S  S.  Co.  in  July,  1898. 
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loading  with  reasonable  speed,  and  by  a  fixed  day,  if  such 
be  named  in  the  charter  (b). 

The  excepted  perils  in  the  charter,  though  they  apply  to 
this  preliminary  voyage  (c),  do  not  prevent  the  application 
of  either  of  these  undertakings,  though  they  may  excuse 
the  shipowner  for  their  breach  (d). 

Case  1. — A  sMp  was  chartered  on  December  28,  when  lying  at 
U.,  to  proceed  forthwith  to  X.,  and  there  load,  perils  excepted 
"  which  may  prevent  the  loading  or  delivery  of  the  cargoes  during 
the  said  voyage."  Owing  to  delays  caused  by  excepted  perils,  the 
ship  did  not  reach  X.  till  July  28,  and  the  charterers  refused  to 
load.  The  jury  found  that  the  delay  did  not  defeat  the  commer- 
cial object  of  the  adventure.  Held,  that  "forthwith"  meant 
without  unreasonable  delay  (e)  ;  that  the  exceptions  in  the  charter 
applied  to  the  preliminary  voyage  to  the  port  of  loading  ;  and  that 
the  charterers  were  not  justified  in  throwing  up  the  charter  (/). 

Case  2. — A  ship,  then  at  X.,  was  chartered  to  "  proceed  to  the 
usual  loading-place  there,  guaranteed  for  cargo  in  all  October,  and 
there  load  and  proceed  to  Z.,"  certain  perils  being  excepted 
"  during  the  voyage."  The  vessel  broke  ground  to  proceed  to  the 
usual  place  of  loading,  but  was  prevented  by  excepted  perils  from 
arriving  there  till  after  considerable  delay.  The  charterer  did  not 
throw  up  the  charter  (g),  but  sued  the  shipowner  for  its  breach  : 
the  shipowner  pleaded  excepted  perils.  Held,  that  the  transit  to 
the  place  of  loading  was  part  of  the  voyage  ;  that  the  excepted 
perils  applied  to  it  and  that  the  charterer  could  not  succeed  (/t). 


(6)  Jackson  v.  Union  Marine  Insurance  Co.  (1874),  L.  R.  10  C.  P.  125; 
Brett,  L.J.,  in  Nelson  v.  Z»a/ti  (1879),  12  Ch.  D.,  pp.  581—584  ;  McAndrew  v. 
Adams  (1834),  1  Bing.  N.  C.  29.  See  also  Barker  v.  McAndrew  (1865),  18 
C.  B.,  N.  S.  759  ;  Harrison  v.  Garfhorne  (1S12),  26  L.  T.,  N.  S.  508. 

(c)  Hudson  V.  Hill  (1874),  43  L.  J.  C.  P.  273  ;  Bruce  v.  Nicolopoulo  (1856) 
11  Exch.  129. 

(d)  Smith  V.  Dart  <L-  Son  (1884),  14  Q.  B.  D.  105  ;  Harrison  v.  Garthorne, 
vide  supra.  Cf.  The  Ghnjruin  (1885),  10  P.  D.  103,  on  the  relation  of 
excepted  perils  to  implied  undertakings. 

(e)  On  the  meaning  of  "forthwith,"  see  also  Roberts  v.  Brett  (1865),  11 
H.  L.  C.  337.  Cf.  Forest  Oak  S.S.  Co.  v.  Richards  (1899),  5  Com.  Cases,  100, 
where  the  words  "  to  proceed  immediately  "  were  held  to  allow  the  ship  to  go 
to  a  coaling-port  first. 

(/ )  Hudson  V.  Hill  (1874),  vide  supra.  The  ship  made  her  outward 
voyage  by  Rio,  which  ordinarily  would  be  a  breach  entitling  charterer  to 
throw  up  the  charter  (McAndrew  v.  Adams  (1834),  1  Bing.  N.  C.  29),  but 
was  allowed  by  a  special  clause  in  the  charter.  The  findings  of  the  jury 
were  contradictory  and  unsatisfactory,  and,  if  the  sugar  season  was  over,  it 
is  difficult  to  reconcile  some  remarks  of  Brett,  J.,  with  the  present  law.  If 
the  jury  had  found  commercial  frustration  the  charterers  could  have  thrown 
up  the  charter,  but  the  shipowner  would  have  been  protected  from  an  action 
by  the  exceptions. 

(g)  See  Nickoll  v.  Ashton  (1901),  2  K.  B.  126  (C.A.). 

[h)  Barker  v.  McAndrew  (1865),  18  C.  B.,  N.  S.  759.  Willes,  J.,  in  his 
judgment  distinguishes  Crow  v.  JFalk  (1846),  8  Q.  B.  467,  and  VaUnte  v. 
Gibbs  (1859),  6  C.  B.,  N.  S.  270,  as  cases  where  there  was  no  preliminary 
voyage,  and  the  delay  therefore  arose   before  the  "  voyage  "  began  ;    but 
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Case  3. — A  ship  was  chartered  to  go  to  X.  and  there  load  and 
proceed  to  Z.,  certain  perils  being  excepted  ;  "  should  the  ship 
not  be  arrived  at  X.  free  of  pratique  and  ready  to  load  on  or  before 
December  15,  charterers  to  have  the  option  of  cancelling  charter." 
Through  excepted  perils  the  ship  was  not  free  of  pratique  and  ready 
to  load  on  December  15.  Held,  that  the  clause  as  to  excepted 
perils  did  not  apply  to  the  cancelling  clause,  and  that  the  charterers 
could  therefore  throw  up  the  charter  (i). 

Note. — The  port  to  which  the  ship  is  to  proceed  may  be  named 
in  the  charter,  in  which  case  the  ship  is  bound  to  go  there,  the 
shipowner  being  usually  protected  by  the  clause  "  or  as  near  as 
she  can  safely  get ;  "  or  it  may  be  left  to  the  charterer  t^  name, 
being  "  a  port  as  ordered," — the  shipowner  being  sometimes 
protected  by  its  description  as  a  '"  safe  port." 

Where  there  is  a  cancelling  clause,  and  the  ship  cannot  get 
to  the  port  of  loading  by  her  cancelling  date,  she  is  yet  bound 
to  proceed,  unless  the  delay  by  excepted  perils  is  such  as  to  put 
an  end  to  the  charter  {k).  It  has  been  held  in  America  that  the 
shipowner  cannot,  when  the  cancelling  date  is  past,  call  upon 
the  charterer  to  declare  whether  he  will  load  the  vessel  or  not  (I)  ; 
and  the  English  Courts  in  Moel  Tnjvan  {Owners)  v.  Weir  (ni), 
have  come  to  the  same  conclusion.  In  practice  the  charterer 
usually  refuses  an  answer,  when  freights  have  fallen,  in  the  hope 
of  making  a  new  bargain  with  the  shipowner  under  pressure. 
The  shipowner  may  defeat  this  manoeuvre  by  refusing  to  proceed, 
whereupon  the  charterer  will  in  all  likelihood  be  unable  to  prove 
any  damages.  And  where,  the  charterer  having  refused  to  declare 
what  he  would  do  and  the  shipowner  having  refused  to  proceed, 
the  charterer  applied  to  the  Court  for  an  injunction  to  restrain  the 
shipowner  from  using  the  ship  for  any  purposes  other  than  those 
of  the  charter  {i.e.  to  compel  the  shipowner  to  proceed)  the 
Court  refused  his  application,  leaving  him  to  his  remedy  in 
damages,  if  any  (n). 

The  exercise  by  the  charterer  of  his  right  to  cancel  does  not 
necessarily  debar  him  from  asserting  a  claim  for  damages  against 
the  shipowner  for  failure  to  send  the  ship  to  load  (o). 


some  dicta  of  Cockburn,  C.J.,  in  the  latter  case  seem  to  go  too  far  in  the 
present  state  of  the  authorities.  In  The  Carron  Park  (1890),  15  P.  D.  203, 
Sir  J.  Hannen  followed  Barker  v.  McAndrew,  and  declined  to  follow  Crow  v. 
Falk. 

(i)  Smith  V.  Dart  (1884),  14  Q.  B.  D.  105. 

{k)  Shubrick  v.  Salmond  (1765),  3  Burrows,  1637.: 

(I)  The  Progreso  (1892),  50  Fed.  Rep.  835. 

(m)  (1910),  2  K.  B.  844. 

{n)  Bucknall  v.  Tatem  (1900),  83  L.  T.  121. 

(o)  Nelson  V.  Dundee  East  Coast  S.S.  Co.  (Sc.  (1907),  Sess.  Cas.  927). 
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Article  34. — "  To  proceed  to  a  safe  Port.'"' 

A  "  safe  port  "  means  not  only  a  port  naturally  safe,  or  a 
port  into  which  the  vessel  can  go  safely  as  a  laden  ship, 
without  danger  from  physical  causes  {])),  but  also  one  into 
which  she  and  her  cargo  can  go  without  danger  from 
political  causes  (g). 

Dangers  hkely  to  be  incurred  on  the  voyage  to  a  port 
may  be  taken  into  account  in  deciding  whether  such  port 
is  a  safe  port  (r). 

A  port  is  not  necessarily  a  "  safe  port  "  because  at  the 
moment  when  the  vessel  gets  to  it,  and  in  the  weather  then 
prevailing,  she  can  get  into  it  with  safety  {s). 

The  port  must  not  only  be  safe  when  the  ship  is  ordered 
to  it,  but  also  safe  when  the  ship  arrives  at  it  {t).  If  the 
port  is  not  safe  at  the  time  of  order,  the  shipowner  may 
refuse  to  start  for  it  (w)  ;  if  it  becomes  unsafe  before  arrival 
there,  he  may  require  another  port  to  be  named  {t). 

Whether  a  port^  is  a  "  safe  port  "  is  in  each  case  a 
question  of  fact  and  of  degree  (r). 

Case. — ^A  German  vessel  was  chartered  to  proceed  to  Y.,  "  where 
she  shall  receive  orders  from  charterer's  agent  within  three  days  ot 
arrival  to  proceed  to  any  one  safe  port  in  Great  Britain  or  on  the 
Continent  between  Havre  and  Hamburg  "  ;  at  Y.  the  ship  was 
ordered  to  Dunkirk,  then  a  safe  port ;  before  reaching  Dunkirk 
war  broke  out  between  France  and  Germany,  rendering  it  unsafe 
for  the  ship  to  enter  Dunkirk  ;  she  therefore  proceeded  to  Dover. 
Held,  that  the  shipowner  was  entitled  to  call  upon  the  charterer 
at  Dover  to  name  a  safe  port  for  delivery,  and,  failing  his  doing  so, 
was  entitled  to  full  freight  at  Dover  {t). 


Article  35. — "  To  proceed  to  a  Port  as  ordered." 
Where  a  ship  is  chartered  to  proceed  to  a  "  port  as 
ordered,"  the  master  is  bound  to  wait  a  reasonable  time  for 


{p)  The  Alhambra  (1881),  6  P.  D.  68  ;  Reynolds  v.  Tomlinson  (1896),  1 
Q.  B.  586.  But  if  the  ship  can  get  there  safely  loaded,  it  seems  to  be 
immaterial  that  before  her  discharge  is  completed,  owing  to  neap  tides,  she 
will  take  the  ground.  See  Carlton  S.S.  Co.  v.  Castle  Mail  Co.  (1898),  A.  C. 
486.     See  also  Article  37. 

(q)  The  Teutonia(18T2).  L.  R.  4  P.  C.  171,  at  pp.  181,  182;  Ogden  v. 
Graham  (1861),  1  B.  &  S.  773  ;  Palace  Co.  v.  Gans  Line  (1916),  1  K.  B.  138. 

(r)  Palace  Co.  v.  Gans  Line  (ubi  supra). 

\s)  Johnston  v.  Saxon  Queen  Co.  (1913),  108  L.  T.  564. 

(t)  The  Teutonia,  vide  supra. 

(m)  The  Alhambra,  vide  supra. 
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such  orders,  but  need  not,  in  the  absence  of  express  stipu- 
lation, communicate  with  the  charterers.  If  "he  receives 
no  orders  within  a  time  commercially  reasonable,  he  may 
either  proceed  to  such  a  place  as  a  prudent  man  would 
think  most  to  the  charterer's  advantage,  or  may  throw  up 
the  charter  {x). 

Note. — In  practice  the  master  always  does  inform  the  char- 
terers of  his  arrival,  and  there  is  usually  an  express  stipulation  to 
that  effect  in  the  charter  :  e.g.  "  to  call  at  Y.  for  orders  to  be 
forwarded  within  forty-eight  hours  after  notice  of  her  arrival  has 
been  given  to  and  received  by  charterer's  agents  in  London  or 
lay-days  to  count." 

Case. — A  sliip  was  chartered  to  proceed  to  X.,  and  there  load 
timber  "  to  a  coal  port  or  a  good  and  safe  port  on  the  Firth  of 
Forth,  or  to  London,  or  to  a  good  and  safe  port  on  the  east  coast 
of  Great  Britain  as  ordered  at  Y."  She  loaded  at  X.  and  proceeded 
to  Y.  for  orders  ;  she  received  no  orders  there,  so,  after  waiting  a 
reasonable  time,  proceeded  to  Leith,  "  a  good  and  safe  port  on 
the  Firth  of  Forth,"  and  then  discharged.  Held,  that  in  the 
absence  of  orders  the  master  was  justified  in  proceeding  after  a 
reasonable  time,  and  was  not  bound  to  communicate  with  the 
charterers  ;  that  in  such  a  case  he  should  [might  !]  go  to  the  place 
to  which  he  thought  it  would  be  most  to  the  advantage  of  the 
charterer  to  go  (y). 


Article  36. — "  So  near  as  she  can  safely  get." 

A  ship  chartered  to  load  or  unload  at  a  named  port  or 
dock  or  berth,  "  or  so  near  as  she  can  safely  get,"  if  pre- 
vented on  her  arrival  from  reaching  the  place  of  loading 
or  unloading,  is  bound  to  wait  a  reasonable  time  before 
adopting  the  alternative  place  of  loading  or  discharge,  if  by 
so  waiting  she  can  get  to  the  port  or  dock  or  berth  named 
for  loading  or  unloading  (z). 

This  reasonable  time  will  be  fixed  by  commercial  con- 
siderations, and  by  the  nature  of  the  voyage  in  which  the 


(x)  Sieveking  v.  Maas  (1856),  6  E.  &  B.  670  ;  WooUe>/  v.  Reddelieti  (1843), 
5  M.  &  G.  316  ;  Bae  v.  Hackett  (ISU),  12  M.  &  W.  724. 

(y)  Sieveking  v.  Maas,  vide  supra.  Lord  Campbell's  remarks  in  this  case 
seem  inconsistent  with  Rae  v.  Hackett,  vide  supra,  where  charterer's  failure 
to  name  a  port  was  held  to  justify  the  shipowners  in  proceeding  ;  but  there 
the  port  to  be  named  was  the  port  of  loading,  in  this  case,  the  port  of  dis- 
charging ;  and  all  it  was  necessary  to  decide  was  that  the  shipowner  was 
not  hable  to  an  action  for  proceeding  without  orders.  I  have,  however, 
altered  Lord  Campbell's  "  should  "  to  "  might,"  to  cover  the  two  cases. 

(z)  Dahl  V.  Nelson  (1881),  L.  R.  6  App.  C.  38.  See  also  Nelson  v.  Dahl 
(1879),  12  Ch.  D.  568,  especially  at  p.  591. 
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ship  is  engaged  (a).  Thus  in  tidal  rivers  or  harbours  she  is 
usually  bound  to  wait  till  ordinary  spring  tides  (6)  ;  in  ice- 
bound rivers  or  seas,  till  the  ice  melts  (c)  ;  in  case  of  delay 
by  fulness  of  docks,  a  time  reasonable  from  a  commercial 
point  of  view  {d). 

If  wholly  imexpected  circumstances,  such  as  a  war  or  a 
blockade,  intervene,  the  clause  will  not  protect  the  master 
in  delivering  at  the  nearest  safe  port  and  claiming  his 
freight,  though  such  a  course  may  be  a  reasonable  one  for 
him  to  take  (e). 

Case  1. — ^A  ship  was  chartered  to  proceed  ''  to  the  Z.  Docks,  or 
so  near  thereto  as  she  can  safely  get."  She  reached  the  dock  gates 
on  August  4  ;  hut  the  docbs  were  quite  full,  though  application 
had  heen  made  on  the  ship's  behalf  on  July  16,  and  at  least  five 
weeks  would  elapse  before  the  ship  could  be  discharged.  Heldy 
that  the  shipowner  was  bound  to  wait  a  reasonable  time  to  go  into 
the  docks,  but  that  if  he  could  only  go  in  by  waiting  an  unreason- 
able time,  he  was  entitled  to  call  upon  the  charterer  to  take 
delivery  outside  the  dock  gates  at  charterer's  expense.  Held, 
also,  that  the  delay  required  to  enter  the  docks  in  this  case  was 
unreasonable  (d). 

Case  2. — A  ship  was  chartered  to  proceed  to  a  berth  within 
certain  limits  in  the  port  of  Plymouth,  or  "  so  near  as  she  could 
safely  get."  She  could  not  at  neap  tides  get  to  the  berth  named,, 
but  could  at  spring  tides.     She  arrived  at  neap  tides.     Held,  that 


(a)  Per  Lord  Blackburn,  6  App.  C.  p.  54  :  "  What  would  be  the  effect  on 
the  object  of  the  contract,  and  the  damage  to  each  party  caused  by  the 
delay  ?  "  Per  Brett,  L.J.,  12  Ch.  D.  p.  593  :  "  Notice  must  be  taken  of  what 
the  particular  adventure  in  each  case  is." 

(6)  Parker  v.  Winlow  (1857),  7  E.  &  B.  942  ;  Bastifell  v.  Lloyd  (1862), 
1  H.  &  C.  388.  Schilizzi  v.  Derry  (1855),  4  E.  &  B.  873.  Cf.  The  Curfew 
(1891),  P.  131.  It  apparently  will  not  alter  the  case  if  the  low  tides  occur 
in  the  middle  of  the  ship's  loading  time,  so  that  she  has  to  go  away  and  return 
to  complete  her  loading.  Carlton  S.S.  Co.  v.  Castle  Mail  Co.  (1898),  A.  C. 
486. 

(c)  Schilizzi  v.  Derry,  vide  supra,  at  p.  886  ;  Metcalfe  v.  Britannia  Iron 
Worl-s  (1877),  2  Q.  B.  D.  423  ;  and  see  per  Brett,  L.J.,  12  Ch.  D.  at  p.  593. 

(d)  Dahl  V.  Nelson  (\8^\),  6  App.  C.  38. 

(e)  Castel  Latfa  v.  Trechman  (1884),  1  C.  &  E.  276.  Cf.  St.  Enoch  Co.  v. 
Phosphate  Co.  (1916),  2  K.  B.  624.  But  this  is  now  frequently  provided  for 
by  express  clauses.  See  Nobel  v.  Jenkins  (1896),  2  Q.  B.  326,  and  note, 
p.  107.  But  if  there  is  no  prospect  of  the  removal  of  the  obstacle  within  a 
reasonable  time,  the  master  or  shipowner  can  throw  up  the  contract ;  Geipel 
V.  Smith  (1872),  L.  R.  7  Q.  B.  404.  In  that  case  he  will  still  have  the  duty  of 
providing  for  the  cargo  in  the  way  most  beneficial  to  its  owner  (see  Articles 
95,  101),  and  he  will  be  entitled  to  recover  any  expenses  incurred  in  so  doing  : 
Cargo  ex  Argos  (1813),  L.  R.  5  P.  C.  134,  and  Articles  101, 138,  post.  What  is 
the  nearest  safe  port  must  be  a  question  of  fact  in  each  case  ;  cf.  East 
Asiatic  Co.  v.  Tronto  Co.  (1915),  31  T.  L.  R.  543.  It  does  not,  of  course, 
follow  that  the  nearest  safe  port,  though  possibly  the  most  convenient  to  the- 
shipowner,  is  the  port  most  beneficial  to  the  cargo -owner. 
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she  must  wait  till  spring  tides  ;  the  delay  by  tides  in  a  tidal 
harbour  being  in  the  ordinary  and  regular  course  of  navigation  ( /  ). 

Case  3. — Ship  chartered,  "'  to  Galatz,  or  so  near  thereto  as  she 
should  safely  get."  She  reached  the  mouth  of  the  Danube, 
ninety-five  miles  from  G.,  on  November  5,  but  there  was  not  then 
enough  water  to  enable  her  to  cross  the  bar  ;  she  remained  there 
tin  December  11,  when  the  anchorage  was  no  longer  safe,  and  she 
accordingly  proceeded  to  Odessa,  the  nearest  safe  port.  There 
was  water  enough  on  the  bar  on  January  7.  Held,  there  had  been 
no  performance  of  the  charter  ;  the  rising  of  the  Danube  at  the 
beginning  of  the  year  being  a  well-known  incident  in  Danube 
navigation,  the  master  was  bound  to  wait.  The  vessel  was  bound 
to  get  within  the  ambit  of  the  port  before  discharging,  though  she 
might  not  reach  the  actual  harbour  (g). 

Case  4. — Charter  "  to  Taganrog,  or  so  near  as  she  could  safely 
get  and  deliver  the  cargo  afloat."  On  arriving  at  Kertch,  three 
hundred  miles  by  sea,  seven  hundred  by  land,  from  T.,  the  ship 
was  prevented  by  ice  from  entering  the  Sea  of  Azof.  She  claimed 
under  the  clause  to  deliver  at  Kertch.  Held,  this  was  not  a  delivery 
under  the  charter,  the  obstruction  being  only  temporary,  and  such 
as  must  be  incident  in  every  voyage  to  a  frozen  sea  {h). 

Case  5. — Charter  "  to  Taganrog,  or  so  near  as  she  may  safely 
get."  Owing  to  Turkish  blockade  the  ship  was  unable  to  reach  T., 
and  accordingly  proceeded  to  Constantinople,  the  nearest  safe 
port,  and  claimed  to  deliver  her  cargo  there.  Held,  not  a  delivery 
under  the  charter,  the  clause  being  intended  to  meet  the  case  of 
the  ship  not  being  able  absolutely  to  get  to  the  very  place  or 
dock  stipulated,  but  not  enabling-  the  vessel  to  go  to  any  port  to 
which  under  the  circumstances  it  is  a  reasonable  course  for  the 
master  to  go  (i). 

Note. — The  question  of  the  disposition  of  the  cargo  on  bills  of 
lading  or  charters,  where  the  vessel  is  prevented  from  reaching 
her  port  of  destination,  is  now  often  dealt  with  by  clauses  of 
this  kind  : — "  In  case  of  the  blockade  or  interdict  of  the  port  of 
destination,  or  if  without  such  blockade  or  interdict  the  enter- 
ing of  the  port  of  discharge  should  be  considered  unsafe  by 
reason  of  war,  infectious  disorder,  quarantine  disturbances,  ice, 
or  from  any  other  cause  (k),  the  master  to  have  the  option  of 
landing  the  goods  at  any  other  port  he  may  consider  safe,  at 
shipper's  risk  and  expense,  when  the  ship's  responsibility  shall 
cease  ;  "   or  : — '*  when  the  navigation  of  the  continental  ports  is 


(/)  Parker  v.  Winlow  (1857),  7  E.  &  B.  942.  See  also  Bastifell  v.  Lloyd 
(1862),  1  H.  &  C.  388.  Per  Bramwell,  B.,  "  it  would  be  different  if  there  were 
only  one  or  two  tides  in  the  year." 

(g)  Schilizzi  v.  Derri/ (1855),  4  E.  &  B.  873.  Lord  Campbell,  p.  886,  com- 
pared detention  by  insufficient  water  to  detention  by  ice. 

{h)  Metcalfe  v.  Britannia  Iron  Works  (C.A.)  (1877),  2  Q.  B.  D.  423.  It  is 
doubtful  whether  the  conclusion  of  fact  here  would  now  be  arrived  at. 

(i)  Castel  v.  Trechman  (ISS4),  1  C.  &  E.  276  (Stephen,  J.),  see  note  (e),  ante. 

(k)  To  which  phrase  the  doctrine  of  ejusdem  generis  must  be  ajipUed. 
Knutsford  v.  Tillmans  (1908),  App.  Gas.  406. 
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obstructed  by  ice  (Z),  the  goods  to  be  landed  at  the  nearest  avail- 
able port  at  the  risk  and  expense  of  the  consignor,  such  delivery 
being  considered  final ;  "  or  : — ''  should  hostilities  render  it  unsafe 
for  the  steamer  or  her  cargo  to  proceed  to  the  port  of  destination, 
she  has  liberty  to  discharge  her  cargo  at  any  near  available  port, 
and  there  end  her  voyage,  giving  shippers  due  notice  of  such 
fact." 

This  power  is  sometimes  given  the  master  "  in  case  of  appre- 
hension of  such  prevention,  or  in  case  of  war  or  hostilities  ren- 
dering the  further  prosecution  of  the  voyage  in  the  opinion  of 
the  master  (?)  or  owners  unsafe."  Without  such  clauses  as  these, 
though  the  master  might  delay  or  deviate  to  avoid  danger,  he 
could  not  land  the  goods  or  give  up  the  intention  of  proceeding 
to  the  original  port  of  destination,  at  any  rate  till  such  delay 
had  ensued  as  to  defeat  the  commercial  purpose  of  the  adven- 
ture ;  semble,  even  then  he  would  not  be  entitled  to  freight ; 
though  he  might  be  entitled  to  the  expenses  of  delivery.  (See 
Articles  138,  139,  143.) 


Article  37.—"  Safely.'' 

"  Safely,"  means  "  safely,  as  a  laden  ship  "  (m).  The 
ship  therefore  is  not  bound  to  load  part  of  her  cargo  in  the 
port,  and  then  take  on  board  outside  the  port  the  part  of 
the  cargo  she  could  not  safely  load  in  port  {n).  Neither  is 
she  bound  to  unload  before  reaching  the  port,  to  enable 
herself  to  proceed  to  a  port  she  could  not  reach  in  safety  at 
her  laden  draught  of  water  (o). 

Case  1. — ^A  ship  was  chartered  "  to  a  safe  port  as  ordered,  or  as 


{I)  "  Obstruction  "  or  "  inaccessibility  "  in  such  a  clause  must  arise  from 
obstacles  that  prevent  the  port  being  reached  except  after  inordinate  delay. 
And  the  "  opinion  of  the  master  "  must  be  justified  by  the  facts.  Where  on 
a  voyage  from  England  to  Vladivostock  the  ship  was  delayed  for  three  days 
by  ice,  upon  which  the  master  went  to  Nagasaki,  but  just  after  he  turned 
back  the  ice  cleared  away  so  that  ships  could  get  into  'N^adivostock,  it  was 
held  that  the  shipowners  were  not  protected  under  the  clause  "  Should  a  port 
be  inaccessible  on  account  of  ice  ...  or  should  entry  at  a  port  be  deemed  by 
the  master  unsafe  in  consequence  of  war,  disturbance,  or  any  other  cause, 
it  shall  be  competent  for  the  master  to  discharge  at  some  other  safe  port." 
Knutsford  v.  Tillmans,  ubi  supra. 

(m)  Shield  V.  Wilkins  (1850),  5  Ex.  304. 

(w)  The  Alhambra  (1881),  6  P.  D.  68  (C.A.).  Shield  v.  Wilkins  (1850),  5 
Ex.  304.  See  also  Hayioii  v.  Invin  (1879),  5  C.  P.  D.  130  (C.A.).  She  may 
in  a  tidal  harbour  be  bound,  after  commencing  loading  on  one  spring  tide, 
to  wait  till  the  next  spring  tide  to  complete  it.  Carlton  S.S.  Co.  v.  Castle 
Mail  Co.  (1898),  A.  C.  486. 

(o)  Shield  V.  Wilkins,  vide  supra  ;  Erasmo  Treglia  v.  Smith''s  Timber  Co. 
{1896),  1  Com.  Cases,  360,  a  charter  to  discharge  at  Sutton  Bridge  ;  Reynold-^ 
V.  Tomlinson  (1896),  1  Q.  B.  586  (Gloucester  and  Sharpness) ;  Hall  v.  Paul 
(1914),  19  Com.  Cas.  384  (King's  Lynn). 
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near  thereto  as  she  can  safely  get,  and  always  lie  and  discharge 
afloat."  The  ship  was  ordered  to  Lowestoft,  where  the  vessel 
could  not  "  lie  always  afloat,"  without  previously  discharging 
some  of  her  cargo  outside  the  port.  Held,  that  the  shipowner 
was  not  bound  to  go  to  such  a  port,  but  only  to  one  where  the 
vessel  on  her  laden  draught  of  water  could  always  lie  afloat 
safely  (p). 

Case  2. — A  ship  was  chartered  to  X.,  "  or  so  near  thereto  as  she 
can  safely  get."  X.  is  a  bar-harbour  ;  the  ship  was  loaded  inside 
the  bar  as  deep  as  the  water  on  the  bar  would  allow,  and  the 
charterer  then  required  her  to  complete  her  loading  at  her  own 
expense  outside  the  bar.  Held,  that  the  ship  was  not  required 
by  the  charter  to  do  so,  for  she  could  not  be  said  to  "  safely 
get  "  to  a  place  from  which  she  could  not  safely  get  away  with 
a  full  cargo,  and  her  going  inside  the  bar  was  therefore  only 
for  the  charterer's  accommodation.  According  to  the  terms  of 
the  charter,  she  need  not  have  crossed  the  bar  at  all  {q). 

Case  3. — A  vessel  was  chartered  to  proceed  "  to  a  safe  port,  or 
as  near  thereto  as  she  can  safely  get,  and  deliver  same  ...  to 
discharge  as  customary  with  all  possible  dispatch,  cargo  to  be 
taken  from  alongside  ship  at  merchant's  risk  and  expense." 
She  was  ordered  to  Z.,  but  could  get  no  nearer  than  Y.  The 
shipowner  claimed  to  deliver  enough  at  Y.  to  lighten  his  vessel,  at 
charterer's  expense  ;  the  charterer  set  up  a  custom  at  the  port 
of  Z.  that  the  ship  must  get  to  Z.  at  her  own  expense.  Held, 
that  the  custom  was  inconsistent  with  the  contract,  and  the 
charterer  must  pay  the  expense  of  lightening  (r). 

Note  1. — At  all  times  of  the  tide  and  always  afloat. — This  clause- 
will  relieve  the  ship  of  the  duty  of  waiting  in  a  tidal  river  or 
harbour  till  the  tide  serve  her  to  proceed  to  the  dock  or  wharf 
where  she  is  to  discharge  :  under  it  the  charterer  will  be  re- 
quired to  name  a  loading  or  discharging  berth,  where  she  can 
lie  "  always  afloat  at  all  times  of  the  tide."  The  clause  "  always 
afloat  "  alone  will  not  justify  a  vessel  in  declining  to  go  to  a 
berth  where  she  cannot  lie  continuously  always  afloat,  if  she  can 


(p)  The  Alhambra,  vide  supra. 

{q)  Shield  v.  Wilhins,  vide  supra.  If  she  had  not  crossed  the  bar,  the 
charterer  must  have  borne  the  expense  of  loading  outside  by  Ughters  r 
Trindade  v.  Let'?/ (1860),  2  F.  &  F.  441 ;  but  if,  having  gone  inside,  she  had 
loaded  a  full  cargo,  and  been  obhged  to  unload  to  get  out,  she  must  have  paid 
the  expense  of  loading  outside,  and  must  carry  the  full  cargo  to  earn  her 
freight.  General  Steam  Navigation  Co.  v.  Slipper  (1862),  11  C.  B.,  N.  S.  493. 
Where  a  vessel  chartered  to  load  always  afloat  in  a  dock  could  do  so,  but 
could  not  leave  the  dock  except  at  spring  tides  : — Held,  that  she  was  bound 
to  load  in  the  dock  and  wait  for  spring  tides,  and  was  not  entitled  to  go  to 
another  dock  when  partly  loaded  and  require  the  charterers  to  lighter  her 
cargo  to  her.     The  Curfew  (1891),  P.  1.31. 

(r)  Hayton  v.  Irwin  (1879),  5  C.  P.  D.  130.  There  was  no  express  decision 
that  the  ship  was  bound  to  proceed  to  Z.  after  hghtening.  It  is  submitted 
that  she  was  not,  if  Y.  was  outside  the  port  of  Z.  {The  Alhambra  (1881),  6 
P.  D.  68),  and  if  Y.  was  in  the  port  of  Z.  the  lay-days  would  begin  to  count 
from  her  readiness  to  unload  at  Y.,  in  the  absence  of  any  custom  of  the  port, 
Nielsen  v.  Wait  (1885),  IG  Q.  B.  D.  67. 
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do  so  partly  before  and  partly  after  neap  tides  (s).  So  where 
the  ship  is  chartered  "  to  load  as  customary  always  afloat  at  such 
wharf  or  anchorage  as  the  charterers  may  direct,"  and  the  char- 
terers direct  her  to  a  wharf  where  she  can  load  part  of  her  cargo 
afloat,  but  will  afterwards  require  to  load  the  rest  of  her  cargo 
from  lighters  at  an  anchorage  (that  being  a  customary  method 
of  loading  in  the  port),  the  charterers  commit  no  breach  of  the 
charter  {t). 

Case. — A  ship  was  chartered  to  Z.,  "  or  so  near  thereto  as  she 
may  safely  get,  at  all  times  of  tide  and  always  afloat."  She 
arrived  at  Y.  on  September  5,  but  the  tides  would  not  allow  her  to 
proceed  to  Z.,  "  always  afloat,"  till  September  9.  Held,  that  the 
vessel  had  "  arrived  at  Z.,"  for  purposes  of  demurrage,  on  Sep- 
tember 5  [u).  If  chartered  "to  load  always  afloat,"  and  she  is 
ordered  to  a  berth  where  she  can  lie  always  afloat,  but  which  she 
can  only  get  to  and  from  at  certain  times  of  tides,  she  is  bound  to 
wait  for  suitable  tides  (x). 

Note  2. — A  dock  as  ordered  on  arriving,  if  sufficient  Water. 

Case. — A  ship  was  chartered  to  proceed  to  Z.  to  discharge  in  "  a 
dock  as  ordered  on  arriving,  if  sufficient  water,  or  so  near  thereto 
as  she  may  safely  get,  always  afloat."  On  arriving  at  Z.  she 
was  ordered  to  the  C.  dock,  but  there  was  not  for  foiu-  weeks 
sufficient  water  in  the  C.  dock.  Held,  that  there  must  be  "  suffi- 
cient water  "  in  the  dock  when  the  order  is  given,  and  that, 
if  there  is  not,  the  ship  is  not  bound  to  discharge  in  the  dock 
named  (y). 

Note  3. — The  Scots  cases  Hillstrom  v.  Gibson  (2)  and  Dickinson 
v.  Martini  (a),  which  follows  Hillstrom  v.  Gibson,  and  certain  dicta 
in  the  English  cases  of  Capper  v.  Wallace  (6)  and  Nielsen  v.  Wait  (c), 
cannot  be  accepted  as  sound.  They  are  inconsistent  with  the 
decision  in  The  Alhambra  (d)  and  subsequent  cases  in  which  The 
Alhambra  has  been  followed. 

The  Alhambra  in  effect  decides  that  where  the  ship  is  to  go  to 
"  a  safe  port,"  it  must  be  a  port  to  which  she  can  go  as  a  loaded 


(s)  Carlton  S.S.  Co.  v.  Castle  Co.  ( 1898),  A.  C.  486.  In  that  case,  however, 
the  ship  was  chartered  to  load  in  Senhouse  Dock.  The  Superior  Courts  did 
not  say  what  was  to  happen  to  her  during  the  time  when  she  would  have 
taken  the  ground  if  she  stayed  in  the  dock  ;  and  it  is  doubtful  whether  the 
decision  would  apply  to  a  case  where  "  a  safe  berth  "  was  to  be  named. 
Perhaps  the  ship  must  wait  outside  tiU  after  the  first  neap  tides. 

(/)  Aktieselkabet  Ingleicood  v.  Millar  (1903),  8  Com.  Cas.  196. 

(u)  Horsley  x.  Price  (1882),  11  Q.  B.  D.  244.     AVithout  the  clause  "  at  all 
times  of  the  tide,"  the  ship  must  have  waited  at  her  own  expense  till  the  9th 
Parser  v.  Winlow  (1857),  7  E.  &  B.  942. 

(.r)  The  Cwr/ezr  (1891).  P.  131  :   see  note  (q),  supra. 

(y)  Allen  v.  Co/to7  (1883),  11  Q.  B.  D.  782. 

(2)  (1874),  8  Sess.  Cas.,  3rd  Ser.  463. 

(a)  (1874),  1  Sess.  Cas.,  4th  Ser.  1185. 

(6)  (1880),  5  Q.  B.  D.  163. 

(c)  (1885),  14  Q.  B.  D.  516. 

(rf)  (1881),  6  P.  D.  68. 
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ship,  and  the  master  is  not  bound  to  discharge  part  of  his  cargo 
short  of  the  destination,  in  order,  with  a  lighter  draft,  to  get  to 
that  destination  and  discharge  the  remainder.  Hillstrom  v. 
Gibson  and  Dickinson  v.  Martini  are  inconsistent  with  this.  In 
Capper  v.  Wallace  (e)  (decided  the  year  before  The  Alhambra)  the 
Court,  on  the  authority  of  Hillstrom  v.  Gibson,  say  that  it  is  the 
duty  of  the  master  so  to  lighten  his  ship.  In  Nielsen  v.  Wait  (/) 
(in  which  The  Alhambra  was  not  cited)  there  is  a  dictum  of 
Pollock,  B.,  based  upon  Hillstrom  v.  Gibson,  to  the  same  effect. 

The  Alhambra  has  since  been  followed  and  approved  in  several 
English  cases,  viz. :  Reynolds  v.  Tomlinson  (g),  Erasyno  Treglia  v. 
Smith's  Timber  Co.  (h),  and  in  Hall  Brothers  v.  Paul{i),  and  the 
principle  it  lays  down  may  now  be  considered  as  firmly  estab- 
lished {h). 


Article  38. — Loading  under  a  Charter. — Duty  of  Shipowner. 

At  the  port  of  loading  the  rights  of  the  shipowiier  and 
the  obligations  of  the  charterer  as  regards  loading  the  cargo 
will  begin  when  : — 

(1)  The  ship  is  at  the  place  where  she  is  bound  to  be 
ready  for  cargo  (Article  39),  or,  if  there  is  the  provision  in 
the  charter,  and  the  circumstances  justify  its  apphcation, 
"  so  near  thereto  as  she  can  safely  get."  (Articles  36,  37, 
39.) 

(2)  The  ship  is,  so  far  as  she  is  concerned,  ready  to  load. 
(Article  40.) 

(3)  The  charterer  has  notice  of  the  above  facts,  (Article 
41.) 

When  these  conditions  are  fulfilled  the  vessel  is  "  an 
arrived  ship,"  and  the  lay-days,  or  days  allowed  the  ship 
for  loading,  begin  {I). 


(e)  5  Q.  B.  D.  at  p.  166. 

(/)  14  Q.  B.  D.  at  pp.  522,  523. 

(g)  (1896),  1  Q.  B.  586. 

{h)  (1896),  1  Com.  Cas.  360. 

(/)  (1914),  19  Com.  Cas.  384.  Sankey,  J.,  there  expressly  disapproves 
of  Hillstrom  v.  Gibson  and  the  dicta  in  Capper  v.  Wallace,  and  in  Nielsen  v. 
Wait. 

{Ic)  In  pre\-ious  editions  of  this  work  the  conflict  of  these  cases  has  been 
discussed  in  much  greater  detail  in  the  equivalent  of  this  note.  In  view  of 
the  repeated  affirmation  of  the  principle  of  The  Alhambra,  the  elaboration  of 
the  point  seems  no  longer  necessary. 

[1)  By  express  provision  of  the  charter  the  lay-days  for  loading  or  dis- 
charging may  begin  at  some  arbitrarily  selected  point,  e.g.  "  when  the  vessel 
is  reported  at  the  Custom  House,"  Horsley  Line  v.  Boechling  (So.  (1908),  Sess. 
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In  some  cases  upon  the  happening  of  the  above  three 
events  the  charterer  will  also  be  bound  to  load  the  cargo. 

In  other  cases  the  charterer  mil  be  bound  to  load  the 
cargo  only  when  : — 

(4)  The  ship  is  at  the  place  at  which  the  charterer  is 
bound  to  load  the  cargo.     (Article  39.) 

In  other  words,  of  the  above  events  ( 1 )  may  coincide  with 
(4),  or  may  precede  it. 

The  above  principles  as  to  the  rights  and  obhgations  as 
to  loading  at  the  port  of  loading  are  the  same  as  regards 
discharge  at  the  port  or  place  of  discharge  except  that  (3) 
"  Notice  of  readiness  "  is  not  necessary  at  the  port  of 
discharge.     (See  Article  124.) 


Article  39. — Where  the  ship  must  he  ready  to  load. — Where 
the  charterer  is  hound  to  load. 

As  mentioned  in  Article  38,  one  must  distinguish  (1)  : — 
the  place  at  which  the  ship  becomes  an  '"  arrived  ship  " 
under  the  charter,  so  that  her  lay-days  begin,  from  (2)  : — 
the  place  at  which  the  charterer  is  bound  to  put  the  cargo 
on  board  the  ship. 

These  two  points  depend  in  every  case  upon  the  terms  of 
the  charter.  They  may  coincide,  or  the  first  may  precede 
the  second,  as  appears  below  (m). 

I.  If  the  charter  is  to  proceed  to  a  specified  and  actual 
"  loading  spot  "  {n),  i.e.  a  named  wharf,  or  a  specific  berth, 
at  a  quay,  or  within  a  dock,  then  (1)  : — the  sliip  will  only 
be  an  "  arrived  ship  "'  when  she  gets  to  the  named  "  spot," 
and  (2)  : — the  charterer  will  only  be  bound  to  load  the 


Cas.  866).  Cj.  ^^orthfield  Co.  v.  Compagnie  des  Gaz  (1912),  1  K.  B.  434. 
"  Reporting  day,"  which  is  commonly  referred  to  in  such  clauses  {e.g. 
"  reporting  day  not  to  count "),  refers  to  the  entry  of  the  ship  at  the  Customs. 
Unless  justified  as  an  exception  to  the  rule  upon  its  special  facts,  Larrinaga 
V.  Green  (1916),  2  Ir.  Rep.  126,  seems  to  be  wrong  as  to  this. 

(m)  The  leading  cases  on  this  topic  are  Nehon  v.  Dahl  (1879),  12  Ch.  D. 
568,  and  Leonis  Co.  v.  Rank  (1908),  1  K.  B.  499. 

(n)  Cf.  Kennedy,  L.  J.,  as  to  this  phrase,  Leonis  Co.  v.  Rank  {ubi  supra),  at 
p.  521. 
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ship  when  she  gets  to  the  named  spot  :  (i.e.  the  two  points 
coincide)  (o). 

The  position  is  the  same  if  the  charter  is  to  proceed  to 
a  wharf  or  quay  or  berth,  "  to  be  named  by  the  charterer," 
the  effect  of  this  provision  being  as  if  the  berth  "  named  " 
was  actually  specified  in  the  charter  {p). 

II.  If  the  charter  is  to  proceed  to  a  named  dock  {i.e.  an 
area  containing  several  possible  "  loading  spots  "),  or  to  a 
dock  "  as  ordered  "  or  "  to  be  named  "  (q),  then  (1)  : — ^the 
ship  will,  in  the  absence  of  any  custom  of  the  port  regu- 
lating the  matter,  be  an  "  arrived  "  ship  when  she  gets 
inside  the  specified  dock  and  is,  so  far  as  she  is  concerned, 
ready  to  load  (r),  but  (2)  : — the  charterer  will  be  entitled 


(o)  Brett,  L.  J.,  Nelson  v.  Dahl  {ubi  supra),  at  pp.  581,  582,  584  ;  Strahan  v. 
Gabriel  (not  reported,  cited  12  Ch.  D.  at  p.  590) ;  Watson  v,  Borner  (1900),  5 
Com.  Gas.  377.  Mere  arrival  in  fact  at  the  berth  is  not  enough  ;  the  ship 
must  be  there  by  permission  of  the  authorities,  if  any,  and  of  right.  Good  v 
Isaacs  (1892),  2  Q.  B.  555.  Cf.  Hull  S.S.  Co.  v.  Lamport  (1907),  23  T.  L.  R. 
445,  where  the  ship  was  prepared  to  go  to  the  named  berth,  and  it  was  vacant, 
but  the  authorities  would  not  allow  her  to  go  to  it  by  reason  of  part  of  the 
cargo  consisting  of  explosives.  The  charterers  were  liable  for  the  cost  of 
lighterage  to  the  named  berth. 

(p)  Tharsis  Co.  v.  ifweZ  (1891),  2  Q.  B.  647  ;  Murphy  v.  Coffin  (1883),  12 
Q.  B.  D.  87  ;  Good  v.  Isaacs  (1892),  2  Q.  B.  555  ;  Bulman  v.  Fenwick  (1894), 
1  Q.  B.  179;  Modesto  v.  Dupre  (1902),  7  Com.  Cas.  105;  Aktieselskabet 
Inglewood  v.  Millar's  (1903),  8  Com.  Cas.  196.  Cf.  Hull  S.S.  Co.  v. 
Lamport  (1907),  23  T.  L.  R.  445.  where  the  berth  "  to  be  named  "  under  the 
charter  was  named  in  the  bill  of  lading.  Parker  v.  Winh  (1857),  7  E.  &  B. 
942,  if  rightly  decided,  must  have  fallen  within  this  principle.  See  Leonis  Co. 
V.  Rank  (1908),  1  K.  B.,  at  p.  514.  The  Carisbrook  (1890),  15  P.  D.  98,  was 
wrongly  decided  and  is  overruled  by  Tharsis  Co.  v.  Morel  (ubi  supra). 
Where  the  charter  is  "to  proceed  to  a  ready  quay  berth  as  ordered,"  the 
charterer  will  on  the  ship's  arrival  be  bound  to  name  a  berth  then  ready  for 
loading,  and  will  be  liable  for  damages  for  delay  in  doing  so  ;  Harris  v. 
Marcus  Jacobs  (1885),  15  Q.  B.  D.  247.  As  to  damages  for  not  loading  "  in 
regular  turn,"  see  Jo?ies  v.  Adamson  (1876),  1  Ex.  D.  60;  Taylor  v.  Clay 
(1846),  9  Q.  B.  713. 

(q)  Tapscott  v.  Balfour  (1872),  L.  R.  8  C.  P.  46.  It  is  "  precisely  as  if  that 
dock  had  been  expressly  named  in  the  charter  originally,"  ibid,  at  p.  52.  Cf. 
Norden  S.  Co.  v.  Dempsey  (1876),  1  C.  P.  D.  654  at  p.  655. 

(r)  Tapscott  v.  Balfour  [ubi  supra)  ;  Randall  v.  Lynch  (1810),  2  Camp.  352  ; 
Brett,  L.J.,  Nelson  v.  Dahl  (1879),  12  Ch.  D.  568,  at  pp.  581,  582,  584. 
Davies  v.  McVeagh  (1879),  4  Ex.  D.  265,  if  rightly  decided,  must  be  under 
this  principle.  See  Brett,  L.J.,  12  Ch.  D.  at  p.  590.  In  Monsen  v.  McFar- 
lane  (1895),  2  Q.  B.  562,  the  charter  was  "  to  proceed  to  a  customary  loading 

place  in  the Dock  as  required  by  charterers."     If  this  had  stood  alone 

the  case  would  have  fallen  under  I.  above  and  been  governed  by  Tharsis  Co. 
V.  Morel  (ubi  supra).  But  the  charter  went  on  "  to  be  loaded  as  per  coUiery 
guarantee."  By  the  colliery  guarantee  the  undertaking  was  "  to  load  in 
15  days  after  the  ship  is  ready  in  dock  at  G."  It  was  held  that  the  guarantee 
was  incorporated,  that  the  ship  was  therefore  to  be  "  ready  in  dock,"  and  the 
case  was  governed  by  the  principle  of  Tapscott  v.  Balfour  [ubi  supra).     See 
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to  select  the  actual  berth  at  which  he  will  load  the  ship  and 
he  is  not  bound  to  load  her  till  she  gets  there  (s). 

In  this  case  the  two  points  do  not  coincide  {t).  But  in 
such  a  case  by  the  custom  of  the  port  the  ship  may  not  be 
an  "  arrived  "  ship  until  she  has  got,  not  merely  into  the 
area  of  the  named  dock,  but  also  into  a  berth  where  loading 
can  take  place  \\athin  that  dock  (u). 

III.  The  same  rule  apphes,  mutatis  mutandis,  where  the 
charter  is  to  proceed  to  a  "  port,"  or  to  "  a  port  as  or- 
dered "  (v),  or  other  area  larger  than  the  "  dock  "  dealt 
with  in  II.  In  the  same  way  (1)  : — the  ship  is,  subject  to 
the  effect  of  custom,  an  arrived  ship  when  she  gets  within 
the  named  port  or  area  (x),  and  (2)  : — ^the  charterer  can 
select  the  actual  berth  or  "  loading  spot  "  at  which  he  is  to 
do  the  loading  {y). 

But  as  the  area  of  a  "  port  "  is  vague  (2),  the  application 
of  this  rule  is  subject  to  the  limitation  that  it  is  not  enough 


also  Thormayi  v.  Doivgate  S.S.  Co.  (1910),  1  K.  B.  410,  in  which  Monsen  v. 
McFarlane  was  followed  and  Shamrock  S.S.  Co.  v.  Storey  (1898),  4  Com.  Cas. 
80,  distinguished. 

(s)  The  Felix  (1868),  L.  R.  2  A.  &  E.  273.  That  the  charterer  has  this 
right  to  select  the  actual  loading  berth  does  not  have  the  same  result  as  if  the 
charter  was  expressly  "  to  proceed  to  a  berth  as  selectei^by  the  charterer  " 
(see  above  under  I.) ;  see  Leonis  Co.  v.  Rank  (1908),  1  K.  B.  at  pp.  515,  516. 
Sanders  v.  Je7ikins  (1897),  1  Q.  B.  93,  seems  to  have  been  wrongly  decided 
upon  an  assumption  to  the  contrary  of  this. 

(t)  They  might,  if  the  dock  were  so  small  a  basin  that  to  be  inside  it  would 
be  to  be  alongside  the  onlv  berth  within  it. 

(u)  Norden  S.S.  Co.  v.  be7npsey  (1876),  1  C.  P.  D.  654.  It  is  possible  that 
under  such  a  custom  the  two  points  still  would  not  coincide,  e.g.  the  shi|f 
may  by  the  custom  be  "  arrived  "  by  getting  into  some  proper  berth  within 
the  dock,  but  the  charterer  may  desire  and  require  her  to  load  at  another. 
This  point  does  not  seem  to  have  arisen. 

(v)  Brown  v.  Johnson  (1842),  10  M.  &  W.  331  ;  Thiis  v.  Byers  (1876),  1 
Q.  B.  D.  244. 

(x)  Leonis  Co.  v.  Rank  (1908),  1  K.  B.  499  ;  Pyinan  v.  Dreyfus  (1889),  24 
Q.  B.  D.  152  ;  Jaques  v.  Wilson  (1890),  7  T.  L.  R.  119.  See  also  Brovm  v. 
Johnson  (1842),  Car.  &  M.  440,  for  a  compUcated  question  (left  to  the  jiu-y) 
as  to  what  was  the  selected  port  for  loading.  By  the  express  terms  of  the 
charter  the  time  for  loading  may  begin  at  an  arbitrary  point  without  regard 
to  the  rules  here  laid  down.  Thus  where  the  ship  was  "  to  proceed  to 
Savona — and  there  deliver — time  to  discharge  to  begin  on  being  reported 
at  custom  house,"  it  was  held  that  the  time  began  on  reporting  at  custom 
house,  even  though  the  ship  at  that  time  was  not  j'et  within  the  limits  of 
the  port  of  Savona.     Horsley  Line  v.  Roechling,  Sc.  (1908),  Sess.  Cas.  886. 

(y)  The  Felix  (1868),  L.  R.  2  A.  &  E  273  ;  Pyman  v.  Dreyftis  {ubi  supra) ; 
The  Mary  Thomas  (1896),  12  T.  L.  R.  511. 

(z)  "  For  instance  Gravesend  is  part  of  the  port  of  London,"  per  Lord 
Abinger,  Broum  v.  Johnson  (1842),  10  M.  &  W.  at  p.  334. 
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to  make  her  "  arrived  "  for  the  ship  to  have  got  merely  into 
the  legal  or  fiscal  limits  of  the  port.  She  must  have  got  to 
that  part,  or  some  part,  of  the  port,  in  which  the  loading  of 
vessels  does  take  place,  i.e.  she  must  in  a  business  sense 
have  got  to  the  port  as  a  place  where  she  is  to  be  loaded  [a). 

And  again  the  custom  of  the  port  may  prevent  her  from 
being  an  "arrived  "  ship  when  she  is  merely  within  the  port 
in  its  business  sense  (b).  It  may  by  custom  be  necessary 
for  her  to  have  arrived  in  some  particular  part  (c),  or  in  a 
dock  (d),  or  in  some  particular  dock  (e),  within  the 
port. 

Where  the  charter  provides  that  the  ship  shall  proceed 
to  a  berth,  or  dock,  or  port,  "  or  so  near  thereto  as  she  can 
safely  get,"  the  point  where  the  ship  becomes  "  an  arrived 
ship  "  in  each  of  the  foregoing  three  cases  may  be  not  the 
actual  named  point  but  the  substituted  point  "  near 
thereto  "  under  the  provision  (/  ).  The  circumstances  in 
which  the  shipowner  is  entitled  to  go  to  such  substituted 
point  have  been  discussed  in  Articles  36  and  37,  supra. 

Where  the  charterer  has  the  right  to  select,  under  the 
foregoing  rules,  the  place  to  which  the  ship  must  proceed 


(a)  Brett,  L.J.,  Nelson  v.  Dahl,  12  Ch.  D.  at  p.  582,—"  If  a  larger  port  be 
named  the  usual  place  in  it  at  which  loading  ships  he."  Cf.  Cargo  ex  Argos 
(1873),  L.  R.  5  P.  C.  at  p.  160 ;  and  cf.  Kennedy,  L.J.,  Leonis  Co.  v.  Bank 
(1908),  1  K.  B.,  at  p.  519.  See  also  La  Cour  v.  Donaldson  (1874),  1  So.  Sess. 
Cas.  4th  Ser.  912  ;  Bremner  v.  Burrell  (1877),  4  Sc.  Sess.  Cas.  4th  Ser.  934  ; 
Caffarini  v.  Walker  (IS16),  Ir.  Rep.  10  C.  L.  250  ;  M'Intosh  v.  Sinclair  (1877), 
It.  Rep.  11  C.  L.  456. 

(b)  "  It  may  ...  be  open  to  a  charterer  to  prove  .  .  .  that  there  is  a 
recognised  and  established  custom  of  the  port  not  to  treat  a  ship  as  an  arrived 
ship  until  she  reaches  a  particular  spot."  Per  Kennedy,  L.J.,  Leonis  Co. 
V.  Rank  (1908),  1  K.  B.  at  p.  520.  Proof  as  regards  a  foreign  port  of  the 
rules  of  the  law  of  the  country  as  a  whole,  differing  from  the  English  law  as 
to  an  arrived  ship,  will  not  suffice  to  support  an  allegation  of  such  a  custom  ;. 
Anglo-Hellenic  Co.  v.  Dreyfus  (1913),  108  L.  T.  36. 

(c)  Brereton  v.  Cha'pman  (1831),  7  Bing.  559  ;  Kell  v.  Anderson  (1842),  10 
M.  &  W.  498 ;   Thiis  v.  Byers  (1876),  1  Q.  B.  D.  244. 

(d)  Broivn  v.  Johnson  ( 1842),  10  M.  &  W.  331.  In  that  case  "  it  must  have 
been  assumed  or  proved  that  the  usual  place  of  unloading  ships  in  the  port  of 
Hull  was  in  a  dock,"  Brett,  L.J.,  Nelson  v.  Dahl,  12  Ch.  D.  at  p.  586. 

(e)  Nielsen  v.  Wait  (1885),  16  Q.  B.  D.  67.  But  evidence  of  such  a  custom 
may  be  inadmissible  as  being  inconsistent  with  the  terms  of  the  charter, 
Reynolds  v.  Tomlinson  (1896),  1  Q.  B.  586.  In  the  latter  case  Nielsen  v. 
Wait  was  distinguished,  but  it  is  difficult  to  reconcile  it  with  The  Alhambra 
(1881),  6  P.  D.  68.     See  Note  3  to  Article  37,  supra. 

(f  )  Whether  the  ship  has  become  "  an  arrived  ship  "  by  reaching  such 
a  substituted  point  may  involve  a  doubtful  and  difficult  question  of  fact. 
Cf.  The  Fox  (1914),  83  L.  J.  (P.)  89. 
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in  order  that  she  may  be  an  "  arrived  "  ship,  he  must  exer- 
cise his  right  of  selection  reasonably.  He  need  not  select, 
in  the  interests  of  the  shipowner,  a  place  that  is  then  free 
and  accessible  (g),  so  long  as  he  selects  one  that  is  likely  to 
be  free  in  a  reasonable  time  (A).  In  determining  what  is  a 
reasonable  selection  of  a  place  of  loading  by  the  charterer 
it  is  material  to  consider  how  far  access  to  it  is  prevented 
or  delayed  "  by  obstacles  caused  by  the  charterer  or  in 
consequence  of  the  engagements  of  the  charterer."  For  if 
the  ship  is  prevented  by  such  causes  "  the  lay-days  com- 
mence to  coimt  as  soon  as  the  ship  is  ready  to  load,  and 
would,  but  for  such  obstacles  or  engagements,  begin  to 
load  at  that  place  "  (i). 

If  the  charterer  will  not  name  any  berth  he  will  be  Hable 
for  any  damages  occasioned  by  his  refusal  or  delay  (k). 

When  the  ship  has  become  an  "  arrived  "  ship,  but  the 
charterer  has  still  the  right  to  select  the  berth  at  which 
he  will  load  her,  it  does  not  much  matter  how  or  when 
he  exercises  his  selection  of  the  berth  for  loading  :  any 
delay  will  be  at  his  risk  of  paying  demurrage  or  damages 
for  detention. 

Note. — There  is  probably  no  region  of  the  English  case  law  in 

ig)  Murphy  v.  Coffiyi  (1883),  12  Q.  B.  D.  87  ;  Tharsis  Co.  v.  Morel  (1891), 
2  Q.  B.  647.  See  as  to  colHery  guarantees  Dobell  v.  Green  (1900),  1  Q.  B.  526 
(C.A.). 

(h)  Per  Bowen,  L.J.,  Tharsis  Co.  v.  Morel  (vbi  supra),  at  p.  652.  In 
Bulman  v.  Fenwick  (1894),  1  Q.  B.  179,  the  C.  A.  appears  to  hold  that  the 
only  limitation  to  the  charterer's  power  to  select  a  berth  is  that  he  must  not 
choose  one  that  is  so  blocked  that  the  obstacle  cannot  be  removed  in  a  time 
consistent  with  the  commercial  adventure.  If  the  cause  of  delay  is  one 
which  the  parties  must  have  contemplated,  as  neap  tides,  they  must  wait 
till  the  tides  are  suitable  ;  Carlton  S.S.  Co.  v.  Castle  Mail  Co.  (1898),  A.  C. 
486.  If  the  owner,  without  waiting  for  the  charterer  to  select  a  berth, 
proceeds  to  one  of  his  own  choice  he  must  bear  the  expense  of  proceeding  to 
the  one  selected,  if  selected  reasonably,  by  the  charterer ;  The  Felix  (1868), 
L.  R.  2  A.  &  E.  273. 

(i)  Per  Kennedy,  J.,  Aktieselskabet  Inglewood  v.  Millar  s  (1903),  8  Com. 
Cas.  196,  at  p.  201.  See  also  Watson  v.  Borner  (1900),  5  Com.  Cas.  377  ; 
Ogmore  v.  Borner  (1901),  6  Com.  Cas.  104.  But  see  also  and  contrast 
Harrowing  v.  Dupre'  (1902),  7  Com.  Cas.  157;  Quilpue  v.  Broivn  (1904),  2 
K.  B.  264  (C.A.).  The  unsatisfactory  cases,  Ashcroft  v.  Crow  Orchard  Co. 
(1874),  L.  R.  9  Q.  B.  540 ;  and  Wright  v.  New  Zealand  Co.  (1879),  4  Ex.  D. 
165,  might  conceivably  be  explained  upon  this  principle,  but  probably  they 
should  be  considered  to  have  been  wrongly  decided.  See  post,  note  to 
Article  132-133. 

(k)  Stewart  v.  Rogerson  (1871),  L.  R.  6  C.  P.  424. 
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which  it  is  more  difficult  to  reconcile  all  the  decisions  to  be 
found  in  the  books  than  that  which  is  the  subject  of  the  fore- 
going article.  The  principles  involved  have  been  reviewed  at 
intervals  (notably  in  1879  in  Nelson  v.  Dahl  (l),  in  1891  in  Tharsis 
Co.  V.  Morel  {m),  and  in  1908  in  Leonis  Co.  v.  Rank  {n) ),  and  they 
appear  to  be  now  settled  in  the  manner  stated  in  the  above 
article.  That  many  cases  can  be  found  which  at  first  sight,  or 
even  after  exhaustive  examination,  seem  inconsistent  with  these 
rules  must  be  admitted.  It  seems  unnecessary  to  follow  the 
various  heroic  efforts  made  to  explain  or  reconcile  such  cases  at 
various  times  and  by  various  judges.  It  will  suffice  to  indicate  a 
few  of  the  more  important  ones. 

1.  The  Carishrook  (o)  was  wrongly  decided,  and  is  overruled 
by  Tharsis  Co.  v.  Morel  (w).  The  Scotch  case  of  DalV  Orso  v. 
Mason  (p)  seems  to  be  erroneous  for  similar  reasons  {q). 

2.  Davies  v.  McVeagh  (r)  is  to  be  explained  in  accordance 
with  the  view  of  Brett,  L.J.,  in  Nelson  v.  Dahl  {s),  as  a  decision 
in  accordance  with  Tapscott  v.  Balfour  (t),  the  charter  being 
treated  as  one  to  load  in  the  Wellington  Dock,  and  not  as  one 
to  load  at  the  High  Level  in  the  W.  Dock ;  and  the  dicta  of 
Bramwell,  L.J.,  which  put  the  risk  of  delay  in  arriving  at  a  berth 
under  the  latter  form  of  charter  on  the  shipowner  and  not  on  the 
charterer,  are  to  be  treated  as  overruled  (w). 

3.  Ashcroft  v.  Crow  Colliery  Co.  (x),  which  Bramwell,  L.J., 
in  Davies  v.  McVeagh  (r),  professed  to  follow,  is  wrong,  if  it  holds 
that  lay-days  begin  before  arrival  at  the  place  named  for  load- 
ing. It  may  possibly  but  very  unsatisfactorily  be  explained, 
as  by  Lord  Blackburn  (y)  and  Brett,  L.J.  (s),  as  a  decision  on 
the  extent  of  the  charterer's  liabilities  and  not  as  to  the  time  when 
they  began  ;  but  it  is  submitted  that  the  most  satisfactory  way 
of  dealing  with  it  is  to  treat  it  as  a  decision  that  where  the  only 
obstacle  to  the  ship's  reaching  her  berth  is  the  previous  liabilities 
of  the  charterer  or  his  agents  which  would  require  unreasonable 


(0  12  Ch.  D.  568. 

(m)  (1891),  2  Q.  B.  647. 

(n)  (1908),  1  K.  B.  499. 

(o)  (1890),  15  P.  D.  98. 

(p)  (1876),  3  Sc.  Sess.  Cas.  4th  Ser.,  419. 

(q)  See  Tharsis  Co.  v.  Morel  (1891),  2  Q.  B.  at  p.  653. 

(r)  (1879),  4  Ex.  D.  265. 

(«)  12  Ch.  D.  589. 

(0  (1872),  L.  R.  8  C.  P.  46. 

(u)  See  Tharsis  v.  Morel  (1891),  2  Q.  B.,  at  pp.  650,  651. 

(x)  (1874),  L.  R.  9Q.  B.  540. 

(y)  In  Postlethwaite  v.  Freeland  (IS80),  5  App.  Cas.,  at  p.  622.  It  has  been 
otherwise  explained  by  Barnes,  J.,  in  Ogmore  v.  Bonier  (1901),  6  Com.  Cases, 
104,  as  a  case  depending  solely  on  its  particular  facts  in  which  the  Court 
"  construed  the  particular  contract  as  imposing  an  absolute  obHgation  to 
load  the  vessel  with  the  usual  dispatch  of  the  port,  and  that  it  was  immaterial 
to  consider  whether  the  delay  occurred  inside  or  outside  the  dock."     See  also 
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waiting,  the  lay-days  begin  when  the  ship  is  ready  to  proceed 
there  (2). 

4.  The  Scotch  case  of  Stephens  v.  Macleod  (a),  would  not,  it  is 
submitted,  be  followed  in  England.  There  a  ship  was  chartered 
to  load  at  P.  or  any  usual  one  loading-place  in  the  river  as  ordered 
on  arrival,  and  load  a  cargo  after  being  berthed  in  turn.  The 
vessel  was  ordered  to  a  particular  loading-place,  and  was  loaded 
in  turn  of  the  vessels  ordered  to  that  place,  but  vessels  ordered  to 
other  places  were  loaded  before  her  at  their  berths,  though  they 
had  arrived  after  her,  this  being  according  to  the  custom  of  the 
river.  The  Court  of  Session  held  {semhle  wrongly  and  diss. 
Lord  Young),  that  the  lay-days  should  have  begun  when  the  first 
turn  of  the  ship  at  any  loading-place  would  have  arrived.  It  is 
submitted  this  entirely  overlooks  the  right  of  the  shipper  to 
select  his  loading-berth,  and  the  principle  of  Tapscott  v.  Balfour  {h). 

5.  Parker  v.  Winlo  (c)  is  wrong,  unless  it  is  to  be  explained  as 
suggested  in  Leonis  v.  Rank  {d). 

6.  Sanders  v.  Jenkins  (e)  is  wrong,  unless  there  was  some  proof 
of  custom  which  is  not  apparent  in  the  report.  It  was  decided 
upon  an  admission  of  counsel,  rightly  made  in  view  of  The  Felix  (/), 
the  effect  of  which  admission  seems  to  have  been  misapprehended 
by  the  Court  {g). 

7.  Milverton  v.  Cape  Town  Gas  Co.  {h)  seems  doubtful,  unless 
(i.)it^was  a  case  of  a  charter  to  proceed  to  a  dock,  or  (ii.)itwas 
a  charter  to  a  port,  but  there  was  some  custom  of  the  port  making 
arrival  in  dock  necessary.     The  facts  are  not  very  clear. 

8.  Generally  it  seems  that  the  principle  of  construing  a  clause 
to  load  either  in  a  fixed  time  or  in  a  reasonable  or  customary 
time,  as  applicable  to  the  whole  stay  in  the  port  of  loading,  and 
not  as  only  commencing  on  the  ship's  arrival  at  the  particular 
place  of  loading  specified  in  or  named  vmder  the  charter,  is  dis- 
countenanced by  the  decision  in  Tharsis  Co.  v.  Morel  {i),  on  the 
clause  '*■  with  all  dispatch  as  customary,"  approving  Tapscott  v. 
Balfour  (6),  a  case  of  fixed  lay-days,  and  approved  in  Good  v. 
Isaacs  (jf),  on  the  clause  '"as  fast  as  steamer  can  deliver  as 
customary." 

Case  1  (A;). — A  ship  was  chartered  to  take  coals  to  London,  the 


per  Bigham,  J.,  in  Harrowing  y.  Dupre  {1902),  7  Com.  Cases,  157.     This  view, 
it  is  submitted,  is  inconsistent  with  the  cases  cited  above. 
(2)  See  footnote  (i),  supra. 

(a)  (1891),  19  So.  Sess.  C.  38. 

(b)  (1872),  L.  R.  8  C.  P.  46. 

(c)  (1857),  7  E.  &  B.  942. 

(d)  (1908),  1  K.  B.,  atp.  514. 

(e)  (1897),  1  Q.  B.  93. 

(/ )  (1868),  L.  R.  2  A.  &  E.  273. 

{g)  See  Leonis  v.  Rank  (1908),  1  K.  B.,  at  pp.  515 — 516. 
(h)  (1896),  2  Com.  Cas.  281. 
♦  )  (1891),  2  Q.  B.,  at  pp.  650,  651. 
0)  (1892),  2Q.  B.  555. 
(A-)  As  the  law  as  to  loading  and  unloading  on  this  point  is  identical,  with 
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vessel  to  be  delivered  in  five  working  days  :  she  entered  the  port 
of  L.  at  Gravesend  on  March  9,  but  was  not  allowed  to  proceed 
to  the  Pool,  the  usual  place  for  the  discharge  of  colliers,  till 
March  20.  Held,  that  the  lay-days  were  to  be  reckoned  from  the 
time  of  the  ship's  arrival  at  the  ordinary  place  of  discharge, 
according  to  the  usage  of  the  port  of  L.  for  such  vessels  (1). 

Case  2. — A  ship  was  chartered  "  to  proceed  to  a  port  in  the 
Bristol  Channel,  or  so  near  thereto  as  she  may  safely  get  at  all 
times  of  the  tide  and  always  afloat,  eight  running  days,  Sundays 
excepted,  to  be  allowed  the  merchants  for  loading  and  discharging 
the  cargo."  The  steamer  was  ordered  to  Gloucester  and  arrived 
at  Sharpness,  within  the  port  of  Gloucester,  but  seventeen  miles 
from  the  usual  basin  for  discharging  grain  cargoes  ;  at  S.  she 
unloaded  sufficient  grain  to  enable  her  to  proceed  to  the  basin. 
The  shipowner  claimed  to  date  his  "  running  days  "  from  com- 
mencing to  discharge  at  S.  A  custom  of  the  port  of  Gloucester 
was  proved,  that  vesselfe  too  heavily  laden  to  proceed  beyond  S. 
were  lightened  at  S.,  and  that  the  times  of  unloading  at  S.  and  G. 
counted  in  the  lay-days,  but  not  the  time  of  proceeding  from  S.  to 
G.  Held,  a  reasonable  custom,  and  not  inconsistent  with  the 
charter,  though,  in  its  absence,  the  lay-days  would  have  run 
consecutively,  Sundays  excepted,  from  commencing  to  discharge 
at  S.  (m). 

Case  3. — A  ship  was  chartered  to  proceed  to  any  dock  at  Z.,  as 
ordered  by  charterers,  and  there  load  coal  in  the  ugual  and  custo- 
mary manner.  She  was  ordered  to  the  W.  docks.  Coal  is  usually 
loaded  in  the  W.  docks  from  tips,  sometimes  from  lighters.  By 
the  dock  regulations  of  Z.  no  coal  agent  is  allowed  to  have  more 
than  three  vessels  in  the  dock  at  the  same  time.  The  vessel  was 
ready  to  go  into  the  dock  on  July  3,  but  the  charterers'  agent 
having  already  three  vessels  in  the  dock,  she  was  not  admitted 
till  July  11,  and  could  not  get  under  the  tips  till  July  22.  Held, 
that  the  lay-days  commenced  on  July  11,  and  that  the  words 


the  exception  that  no  notice  of  readiness  to  unload  is  required,  we  have  cited 
cases  as  to  unloading  in  support  of  these  propositions. 

{I)  Kelt  V.  Anderson  (1842),  10  M.  &  W.  498.  The  case  of  Ford  v.  Cotes- 
worth  (1870),  L.  R.  5  Q.  B.  544,  is  not  inconsistent  with  this.  There  the 
charter  was  to  proceed  to  Lima  and  deliver  in  the  usual  and  customary 
manner.  The  ship  proceeded  to  Callao,  the  usual  port  of  discharge  for  L., 
but  was  prevented  from  discharging  for  seven  days  by  acts  of  the  Govern- 
ment ;  and  it  was  held  that  if  there  had  been  a  time  fixed  for  the  discharge 
it  would  have  begun  on  arrival  at  the  usual  place  of  discharge,  but  that, 
as  there  was  no  fixed  time,  reasonable  diUgence  only  was  required,  and  the 
delay  from  the  time  of  arrival  was  not  unreasonable  under  the  circumstances. 
In  Thiis  v.  Byers  (1876),  1  Q.  B.  D.  244,  where  there  was  a  fixed  time  named, 
the  lay-days  counted  from  the  arrival  at  the  usual  place  of  discharge.  See 
also  Brereton  v.  Chapman  (1831),  7  Bing.  559. 

(w.)  Nielsen  v.  Wait  (1885),  16  Q.  B.  D.  67  (C.A.),  where  the  decision 
proceeded  on  different  grounds  from  that  of  Pollock,  B.,  in  the  Court  below, 
14  Q.  B.  D.  516.  But  see  Reynolds  v.  Tomlinson  (1896),  1  Q.  B.  586,  where 
a  vessel  chartered  to  a  safe  port  and  ordered  to  Gloucester,  where  she  could 
not  get  without  being  hghtened,  refused  to  proceed  beyond  Sharpness,  and 
the  Divisional  Court  rejected  evidence  of  the  above  custom,  as  contradicting 
the  provision  to  proceed  to  a  safe  port.  See  also  M'Intosh  v.  Sinclair  (1877), 
11  Ir.  L.  K.  C.  L.  460 ;   Caffarini  v.  Walker  (1876),  10  Ir.  L.  R.  C  L.  250. 
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"  load  in  the  usual  and  customary  manner  "  referred  to  the  manner 
and  not  the  place  of  loading  («). 

Case  4.-^A  ship  was  chartered  to  "  proceed  to  the  Mersey,  and 
deliver  her  cargo  at  any  safe  berth  as  ordered  on  arrival  in  the 
dock  at  Garston  .  .  .  ,  to  be  discharged  when  berthed  with  all 
dispatch  as  customary."  On  arrival  at  the  dock  a  berth  was 
ordered  by  the  harbourmaster,  as  customary,  but  owing  to  the 
crowded  state  of  the  dock  the  vessel  did  not  reach  it  for  some  time. 
Held,  that  the  obligation  of  the  charterers  did  not  commence  till 
the  vessel  was  in  berth  (o). 

Case  5. — ^A  vessel  was  chartered  to  proceed  to  H.,  cargo  to  be 
discharged  at  usual  fruit  berth,  as  fast  as  steamer  could  deliver  as 
customary  and  where  ordered  by  charterers.  On  arrival  the  ship 
was  ordered  to  a  usual  fruit  berth,  and  moored  there,  but  without 
permission  of  the  officials  controlling  the  quay,  and  was  ordered 
away  the  next  morning.  Held,  that  the  obligations  of  the  char- 
terers to  unload  did  not  commence  till  the  ship  was  in  a  usual 
fruit  berth  as  ordered  by  charterers,  and  with  the  assent  of  the 
harbour  authorities  (j)). 

(jase  6. — ^A  ship  was  chartered  to  discharge  cargo  at  a  (named) 
quay  at  Z.  The  ship  arrived  and  found  the  only  quay  berth 
occupied  by  another  ship.  The  shipowner  offered  to  discharge 
across  the  other  ship,  if  the  charterer  would  pay  the  additional 
expense.  The  chaa-terer  refused.  Held,  that  the  lay-days  did 
not  begin  till  the  ship  was  alongside  the  quay,  the  place  named 
where  the  voyage  was  to  end  (q). 

Case  7. — ^A  ship  was  chartered  to  load  coals  and  proceed  to  Z., 
and  deliver  the  same  at  one  of  four  named  places,  "  as  ordered  by 
charterer  .  .  .  forty-eight  running  hours  for  loading  and  dis- 
charge." She  was  ordered  to  discharge  at  W.  wharf,  and  entered 
the  dock  for  that  purpose  ;  the  discharging  berths  at  the  W. 
wharf  being  full,  she  did  not  begin  to  unload  until  twenty-four 
hours  after  entering  the  dock.  Held,  that  the  lay-days  did  not 
begin  till  the  ship  reached  the  W.  wharf  (r). 

Case  8. — ^A  ship  was  chartered  to  proceed  to  a  customary 
loading-place  in  the  K.  Dock,  Grimsby,  and  there  receive  a  cargo 
of  coal,  "  to  be  loaded  as  customary  at  Grimsby  as  per  colliery 
guarantee."  The  guarantee  provided  that  the  ship  should  be 
loaded  in  fifteen  coUiery  working  days  after  she  was  "  ready  in 
dock  at  Grimsby."  The  ship  was  ready  in  dock  on  September  3, 
but  did  not  get  under  the  spout  at  a  customary  loading-place  till 
October  10.  Held,  that  the  lay-days  began  on  September  3. 
Semble,  that  but  for  the  colliery  guarantee  they  would  have  begun 
when  the  ship  could  first  get  into  a  customary  loading-berth 
selected  by  charterers  (s). 

(n)  Tapscott  v.  Balfour  (1872),  L.  R.  8  C.  P.  46.  See  also  Shadforth  v. 
Cory  (1863),  32  L.  J.  Q.  B.  379.  In  *S'.^.  Norden  v  Dempsey  (1876),  1 
C.  P.  J).  654,  a  custom  for  timber  ships  at  Liverpool  that  the  lay-days  should 
begin  on  reaching  a  particular  place  in  the  dock,  was  proved  and  held 
binding. 

(o)  Tharsis  Co.  v.  Morel  (1891),  2  Q.  B.  647  ;  3Iode.sto  v.  Dupre  (1902),  7 
Com.  Cases,  105. 

(p)  Good  V.  Isaac^^  (1892),  2  Q.  B.  557. 

(q)  Strahan  v.  Gabriel  (1879),  per  Brett,  L.J.,  12  Ch.  D.  590. 

(r)  Murphy  v.  Coffin  (1883),  12  Q.  B.  D.  ^7.' 

(s)  Monsen  v.  Macfarlane  (1895),  2  Q.  B.  562;  cf.  Thorman  v.  Dowgate 
S.S.  Co.  (1910),  1  K.  B.  410. 
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Case  9. — Charter  to  proceed  to  a  safe  port  as  ordered,  and  there 
load.  Ship  ordered  to  Bahia  Blauca.  She  arrived  at  B.  B.  aud 
anchored  off  the  pier,  and  gave  notice  of  readiness.  Charterers 
desired  her  to  load  alongside  the  pier,  to  which,  after  considerable 
delay,  she  proceeded.  Held,  that  lay-days  began  when  the  ship 
was  ready  off  the  pier,  and  not  merely  when  she  got  alongside  (<). 

Case  10. — A  ship  was  chartered  to  load  a  cargo  including 
machinery  and  explosives  and  to  proceed  to  B.  and  there  deliver 
her  cargo  at  customary  discharging  places  named  by  charterers' 
agents,  according  to  the  custom  of  the  port  ;  charterers  authorised 
to  sign  bills  of  lading  for  cargo,  and  owners  to  abide  by  all  the 
conditions  thereof  ;  cargo  to  be  brought  to  and  taken  from  along- 
side at  charterers'  expense.  By  the  bill  of  lading,  cargo  was  to  be 
discharged  at  consignees'  wharf  at  B.,  provided  same  was  available, 
otherwise  lighters  to  be  provided  by  the  consignees.  At  B.  the 
consignees'  wharf  was  available,  but  a  ship  with  explosives  on 
board  was  only  allowed  to  discharge  at  the  X.  wharf,  and  the 
consignees'  cargo  had  therefore  to  be  lightered  from  the  X.  wharf 
to  their  own  wharf.  Held,  that  the  shipowners  were  entitled  to 
recover  from  the  charterers  the  expense  of  this  lightering  which  the 
shipowners  had  paid  (u). 


Article  40. — Readiness  to  load. 

A  ship  to  be  ready  to  load  must  be  completely  ready  in 
all  her  holds,  so  as  to  afford  the  charterer  complete  control 
of  every  portion  of  the  ship  available  for  cargo  (x).  She 
must  also  in  the  absence  of  special  stipulation  have 
obtained  all  papers  and  permits  necessary  for  loading  (?/). 

But  the  degree  of  necessary  readiness  of  the  ship  for  her 
part  is  relative  to  that  of  the  charterer  or  the  consignees 


(t)  Leonis  Co.  v.  Bank  (1908),  1  K.  B.  499 

(u)  Hull  S.S.  Co.  V.  Lamport  (1907),  23  T.  L.  R.  445. 

{x)  Groves,  Maclean  &  Co.  v.  Volkart  (1884),  I  C.  &  E.  309;  Oliver  v. 
Fielden  (1849),  4  Ex.  135  ;  Bailey  v.  De  Arrayave  (1837),  7  A.  &  E.  919.  A 
ship  may  be  "  ready  to  load  "  cargo  (maize)  though  part  of  her  previous  cargo 
(coals)  is  on  deck  intended  for  use  as  bunkers  ;  London  Traders'  Co.  v. 
General  Mercantile  Co.  (1914),  30  T.  L.  R.  493.  In  practice  the  ship  is 
considered  "ready  to  load"  though  stiffening  ballast,  or  cargo  used  for 
stiffening  the  ship,  has  yet  to  be  put  on  board  her.  But  to  be  "  ready  for 
stiffening "  is  not  to  be  "  ready  to  load."  Sailing  Ship  Lyderhorn  v. 
Duncan  (1909),  2  K.  B.  929.  A  steamer  may  take  her  bunkers  before 
proceeding  to  her  loading  port,  and  is  not  necessarily  restricted  to  bunkers 
for  the  chartered  voyage.  Carlton  S.S.  Co.  v.  Castle  Mail  Co.  (1897),  2  Com. 
Cases,  173  (the  decision  on  this  point  not  affected  by  the  decisions  on  appeal). 
But  usually  she  must  not  have  more  bunkers  than  are  required  by  the  char- 
tered voyage  ;  Darling  v.  Raehurn  (1907),  1  K.  B.  846.  In  Hick  v.  Tweedy 
(1890),  63  L.  T.  765,  under  a  clause  "  Charterers  have  option  of  cancelHng  if 
ship  is  not  ready  to  receive  cargo  by  December  12,"  it  was  held  sufficient  that 
the  ship  herself  should  be  ready  to  receive  cargo  though  she  was  not  in  a 
loading- berth. 

(y)  The  Aiislin  Friars  (1894),  10  T.  L.  R.  633. 
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for  theirs.  Therefore  the  ship  need  not  be  absolutely 
ready  {e.g.  by  having  all  her  gear  fixed  up  for  the  work)  at 
a  time  when  the  charterer  or  consignees  are  not  in  a  posi- 
tion to  do  any  of  their  part  of  the  work,  so  long  as  the  ship 
can  be  absolutely  ready  as  soon  as  they  are  (2). 

Case  1. — A  ship  was  cliartered  with  a  power  to  the  charterers  ta 
cancel  the  charter  if  the  ship  were  not  ready  to  load  on  or  before 
May  31.  On  that  day  she  had  only  discharged  two  of  her  holds^ 
and  was  not  completely  discharged  till  the  middle  of  the  next  day. 
Held,  the  charterers  were  entitled  to  cancel  (a). 

Case  2. — A  ship  under  charter  "  to  be  ready  to  load  on  or  before 
midnight  on  October  10,"  was  on  that  day  in  port  ready  to  load  in 
all  respects  except  that  the  doctor  had  not  visited  her  and  declared 
her  free  from  infection.     Held,  she  was  not  ready  to  load  (b). 

Case  3. — A  ship  was  under  charter  to  load  nitrate  after  dis- 
charging an  outward  cargo  of  coal.  She  was  to  have  stiffening 
supplied  by  charterers  on  receipt  of  forty-eight  hours'  notice  of 
readiness  to  receive  it.  Charterers  to  have  the  right  to  cancel  if 
ship  not  ready  to  load  cargo  on  or  before  noon  of  31st  January. 
On  27th  January  the  ship  had  discharged  enough  coal  to  need 
stiffening,  and  the  captain  gave  notice  to  the  charterers,  requiring 
700  tons  of  stiffening.  The  balance  of  the  coal  cargo  could  not 
have  been  discharged  by  noon  of  31st  January.  Held,  that  the 
charterers  were  entitled  to  cancel  (c). 


Article  41. — Notice  to  Charterer  of  Readiness  to  load. 

The  shipowner  must  give  notice  to  the  charterer  of  the 
ship's  readiness  to  load  her  cargo  at  the  place  agreed  on  in 
the  charter  (d). 

Case  1. — A  ship  was  chartered  to  proceed  direct  to  the  S.  dock, 
and  there  load  in  the  usual  and  customary  manner.  In  an  action 
by  shipowner  against  charterers  for  not  loading,  the  latter  pleaded 
that,  by  reason  of  want  of  notice  of  the  ship's  arrival  at  the  S. 
dock  and  her  readiness  to  load,  the  charterers  were  unable  to  load 
her.     Held,  a  good  defence,  if  proved  (e). 

Case  2. — A  ship  was  chartered  to  proceed  to  A.,  and  there 
load  :    she  arrived  at  A.  with  a  cargo  on  owner's  account.     Her 


(2)  Armement  Deppe  v.  Robinson,  Lloyd's  List,  27  Feb.,  1917.  Qxtery  if  the 
doctrine  of  Budgett  v.  Binnington  (1891),  1  Q.  B.  35,  applies  before  the  ship 
is  ready,  ibid. 

(a)  Groves,  Maclean  <k  Co.  v.  Volkart  (1884),  1  C.  &  E.  309. 

(6)  The  Austin  Friars  (1894),  10  T.  L.  R.  633. 

(c)  Sailing  Ship  Lyderhorn  v.  Duncan  (1909),  2  K.  B.  929. 

(d)  Stanton  v.  Amtin  (1872),  L.  R.  7  C.  P.  651  ;  Fairhridge  v.  Pace  (1844), 
1  C.  &  K.  317.  In  Gordon  v.  Poivis  (1892),  8  T.  L.  R.  397,  under  the  clause, 
"  Captains  or  owners  to  telegraph  advising  probable  arrival,  and  at  least 
eight  clear  days'  notice  shall  be  given  previous  to  requiring  cargo,"  it  was 
held  that  a  telegram  advising  ship's  departure  from  last  port  did  not  satisfy 
notice  of  readiness  for  cargo  required. 

(e)  Stanton  v.  Austin,  vide  supra. 
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arrival  was  entered  at  the  Custom  House,  but  no  notice  was  given 
to  the  charterer  of  her  readiness  to  load  homeward  cargo.  Held, 
the  charterer  was  not  liable  for  failing  to  provide  a  cargo  (/). 


Article  42. — Duty  of  Charterer  to  furnish  Cargo. 

In  the  absence  of  express  stipulations  qualifying  it,  the 
duty  of  the  charterer  to  furnish  a  cargo  according  to  the 
charter  is  absolute  {g).  The  charterer  therefore  will  not 
be  relieved  from  his  express  contract  to  load  in  a  fixed 
time,  or  from  his  implied  contract  to  load  in  a  reasonable 
time,  by  anything  preventing  him  from  bringing  a  full  and 
complete  cargo  to  the  place  of  loading  (h). 

"  The  usual  dispatch  in  loading  "  means  the  usual  dis- 
patch of  a  person  who  has  at  the  place  of  loading  a  cargo 
ready  for  loading  [i).  The  exceptions  in  a  charter  do  not 
usually  apply  to  protect  the  charterer  who  has  failed  to 
load,  till  the  joint  operation  of  loading  is  ready  to  begin, 
ship  and  cargo  being  ready  at  the  place  of  loading  {j). 


(/)  Fairbridge  v.  Pace,  vide  supra.  What  amount  of  notice  will  suffice  is 
doubtful.  If  the  charterers  are  proved  to  be  otherwise  aware  of  the  readi- 
ness to  load,  I  do  not  think  express  notice  would  be  required.  No  notice  is 
required  of  readiness  to  discharge.     [Vide  post.  Art.  124.] 

(g)  He  need  only  have  his  cargo  ready  at  the  ordinary  time  when  the  ship 
may  be  expected  to  be  ready,  and  is  not  bound  to  provide  for  unexpected 
contingencies.  Little  v.  Stevenson  (1896),  74  L.  T.  529  (H.  L.  Sc).  Joiies  v. 
Green  (1904),  2  K.  B.  275,  on  which  see  Ardan  S.S.  Co.  v.  Weir  (1905),  A.  C. 
501.     See  also  Wilson  v.  Thoresen  (1910),  2  K.  B.  405. 

(h)  Lord  Selborne  in  Coverdale  v.  Grant  (1884),  9  App.  C.  at  pp.  475-6  ; 
Lord  Blackburn  in  Posflethwaite  v.  Freeland  (1880),  5  App.  C.  at  p.  619. 
Ardan  S.S.  Co.  v.  Weir  (1905),  App.  Cas.  501.  It  is  very  difficult  to  reconcile 
the  decision  of  the  House  of  Lords  in  this  last  case  with  that  of  the  Court  of 
Appeal  in  Jones  v.  Green  (ubi  supra).  As  the  duty  to  provide  a  cargo 
devolves  on  the  charterer  alone,  he  does  not  come  within  the  principle  of 
Ford  v.  Cotesworth,  L.  R.  4  Q.  B.  at  pp.  133,  134  ;  5  Q.  B.  544  (1870).  Thus, 
in  Kirk  v.  Gibbs  (1857),  1  H.  &  N.  810,  where  a  charterer  had  contracted  to 
load  a  full  cargo,  and  to  procure  the  necessary  Government  pass  for  loading  : 
Held,  no  defence  that  the  Government  would  only  grant  a  pass  on  condition 
a  full  cargo  was  not  loaded.  So  if  the  duty  is  on  the  shipowner  alone,  as  in 
Bills  V.  Sughrue  (1846),  15  M.  &  W.  253.  For  a  similar  rule  with  regard  to 
discharging,  see  Kruuse  v.  Drynan  (1891),  18  Sc.  Sess.  C.  1110  ;  Granite  S.S. 
Co.  v.  Ireland  (1891),  19  Sc.  Sess.  C.  124. 

(i)  Kearon  v.  Pearson  (1861),  7  H.  &  N.  386.  So  "  loading  in  customary 
turn  by  the  G.  W.  R.  Co.,"  means  the  customary  manner  of  loading  cargo 
ready  at  the  port,  and  where  the  charterer  had  not  enough  cargo  at  the  port 
by  reason  of  the  customary  method  of  the  G.  W.  R.  in  bringing  cargo  to  the 
port  he  was  not  protected  against  a  claim  for  demurrage.  The  Sheila  (1909), 
P.  31,  note. 

(j)  Coverdale  v.  Grant  (1884),  9  App.  C.  470;  Kay  v.  Field  (1883),  10 
Q.  B.  D.  241. 
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Thus,  in  the  absence  of  express  exceptions,  the  charterer 
will  not  be  excused  from  loading  by  : — (I.)  causes  pre- 
venting a  cargo  being  obtained,  as  strikes  (k),  bankruptcy 
of  merchants  supplying  the  cargo  (k),  or  non-existence  of 
such  cargo  (I),  or  : — (II.)  causes  preventing  a  cargo,  when 
obtained,  from  being  transmitted  to  the  port  of  loading,  as 
ice  {m),  bad  weather  (n),  railway  delays  (o),  or  Government 
orders  (p). 

The  charterer  may  be  released  from  such  a  contract  by  : 

I.  Express  exceptions,  the  perils  excepted  being  proved 
not  merely  to  exist,  but  also  directly  to  prevent  the  loading 
of  the  ship  (q). 

II.  Evidence  that  the  parties,  when  they  contracted, 
were  aware  of  a  particular  state  of  things  which  might 
cause  delay,  provided  that  the  actual  delay  is  not  unrea- 
sonable (r). 

III.  Evidence  that  there  was  only  one  method  of  loading 
«ver  used  at  the  port,  which  involved  in  all  cases  the  tran- 


(k)  Per  Lord  Selborne,  9  App.  C.  476  ;  Stephens  v.  Harris,  vide  infra,  note 
(s).  Even  with  an  exception  of  "  strikes,"  and  a  strike  causing  delay,  the 
charterer  is  not  absolved  if  he  has  not  made  a  proper  contract  for  purchase 
of  the  cargo,  under  which  contract  the  delay  might  have  been  avoided. 
Bampskibsselskabet  Danmark  v.  Pmdsen  (1913),  Sess.  Cas.  1043. 

{I)  Hills  V.  Sughrue  (1846),  15  M.  &  W.  253  ;  cf.  Ashmore  v.  Cox  (1899),  1 
Q.  B.  436. 

(m)  Coverdale  v.  Grant,  vide  supra  ;  Kay  v.  Field,  vide  supra  ;  Kearon  v. 
Pearson,  vide  supra. 

(n)  Fenwick  v.  Schmalz  (1868),  L.  R.  3  C.  P.  313. 

(o)  Adams  v.  Royal  Mail  Steam  Co.  (1858),  5  C.  B.,  N.  S.  492  ;  Elliot  v, 
Lwd  (1883),  52  L.  J.  P.  C.  23. 

ip)  Semble  from  Ford  v.  Cotesworih  (1869),  L.  R.  4  Q.  B.  127  :  and  see 
Case  6,  post. 

iq)  Per  Lord  Blackburn  (1880),  Postlethwaite  v.  Freeland,  5  App.  C.  at 
p.  619  ;  The  Village  Belle  (1874),  30  L.  T.  232.  Thus  the  perils  must  prevent 
the  loading  of  cargo  by  an}'  ship  ;  e.g.  the  order  of  an  invading  army  that 
no  grain  shall  be  exported  :  Bruce  v.  Nicolopoulo  (1855),  11  Ex.  129.  Blight 
V.  Page  (1801),  3  B.  «&  P.  295,  note,  seems  to  turn  on  the  absence  of  an  excep- 
tion of  "  restraint  of  princes  "  in  favour  of  the  shipper.  Where  a  snow-storm 
prevented  transit  of  cargo  to  the  loading  port  it  was  held  not  to  be  "  an 
accident  beyond  the  control  of  the  charterer,  preventing  or  delaying  the 
loading,"  it  being  an  ordinary  operation  of  nature  :  Fenwick  v.  Schmalz, 
vide  supra,  note  (w).  But  see  The  Torhryan  (1903),  P.  194.  Generally,  a 
cause  which  prevents  or  delays  the  provision  of  a  cargo  is  not  a  cause 
"  preventing  or  delaying  loading."  CJ.  Arden  S.S.  Co.  v.  Mathuyin  (1912), 
Sess.  Cas.  211. 

(r)  Harris  v.  Dreesman  (1854),  23  L.  J.  Ex.  210;  cf.  Carlton  S.S.  Co.  v. 
Castle  Mail  Co.  (1898),  A.  C.  486  ;  and  see  Case  7,  infra.  Jones  v.  Green 
(1904),  2  K.  B.  275,  if  not  overruled  by  Ardan  Co.  v.  Weir  (1905),  App.  Cas. 
501,  appears  to  fall  under  this  principle. 
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sit  of  cargo  from  a  particular  place  in  a  particular  way,  in 
which  case  accidents  preventing  such  transit  may  come 
within  exceptions  "  preventing  loading  "  (s). 

When  once  the  loading  is  completed,  the  charterer's 
obligation  is  fulfilled  {f),  and  subsequent  delays  (u),  as  by 
ice  (x),  or  failure  to  procure  clearances  (y),  must  fall  on 
the  shipowner. 

The  cargo  tendered  must  be  one  reasonably  complying 
with  the  terms  of  the  charter  (z). 

Case  1. — A  ship  was  chartered  to  "  proceed  to  Cardiff  East  Bute 
Dock  and  there  load  irou  in  the  customary  manner  .  .  .  cargo 
to  be  supplied  as  fast  as  steamer  can  receive  .  .  .  time  to  com- 
mence from  the  vessel's  being  ready  to  load,  excepting  in  case  of 
hands  striking  work,  or  frosts,  or  floods,  or  any  other  unavoidable 
accidents  preventing  the  loading." 

The  charterer's  agent  had  his  own  iron  at  a  wharf  in  a  canal  out- 
side the  dock  ;  but  there  were  other  agents  with  wharves  in  the 
dock,  and  it  was  possible,  though  expensive,  to  bring  the  iron  from 
the  wharf  to  the  dock  by  land.  Frost  stopped  the  transit  of  the 
iron  by  the  canal,  though  it  would  not  have  stopped  the  loading 
if  the  cargo  had  been  in  the  dock.  Held,  that  the  charterers  were 
liable  for  the  delay,  as  the  frost  did  not  prevent  the  loading,  but 
only  the  transit  of  the  cargo  to  the  place  of  loading  by  one  of  the 
ways  usual  at  the  port  (a). 


(.s)  Hudson  V.  Ede  (1868),  L.  R.  3  Q.  B.  412,  as  explained  by  Lord  Selborne, 
in  Coverdale  v.  Grant  (1884),  9  App.  C.  477,  and  by  the  C.  A.  in  Stephens  v. 
Harris  (1887),  57  L.  J.  Q.  B.  203.  This  case  was  followed  by  Charles,  J.,  ia 
S.S.  Allerion  Co.  v.  Folk  (1888),  6  Asp.  M.  C.  287,  on  facts  applicable  to  th& 
salt  trade  in  the  Mersey.  In  The  Alne  Holme  (1893),  P.  173,  the  same  prin- 
ciple was  applied  to  the  port  of  discharge.  See  also  Furness  v.  For  wood  Bros. 
(1897),  2  Com.  Cases,  223  (ore  coming  by  rail  to  Poti) ;  Richardson  v.  Samuels 
(1898),  1  Q.  B.  261  (oil  coming  by  rail  to  Batoum) ;  Smith  v.  Rosario  Nitrate 
Co.  (1894),  1  Q.  B.  174  (C.A.)  (nitrate  coming  down  to  Iquique). 

(t)  Smith  V.  Wilson  (1817),  6  M.  &  S.  78. 

(m)  Other  than  those  caused  by  the  charterer,  e.g.  by  his  not  presenting 
bills  of  lading  for  signature.  Cf.  Nolisement  Co.  v.  Bunge  (1917),  1  K.  B. 
160. 

{x)  Pringle  v.  Mollett  (1840),  6  M.  &  W.  80. 

[y)  Barret  v.  Button  (1815),  4  Camp.  333.  Otherwise  if  the  charterer  fails 
to  provide  necessary  documents  or  information. 

(z)  Holman  v.  Dasnieres  (1886),  2  Times  L.  R.  480,  607.  Thus  a  charter  to 
load  a  cargo  of  pitch  in  bulk  wiU  not  be  satisfied  by  a  cargo  which  has  melted 
and  has  to  be  dug  out  of  the  trucks  ;  a  "  cargo  of  machinery  "  without  any 
particular  description  of  it,  by  a  single  piece  of  machinery,  to  ship  which  the 
master  must  cut  open  his  decks.  Cf.  Isis  Co.  v.  Bahr  Behrend  (1900),  A.  C. 
340. 

(a)  Coverdale  v.  Grant  (1884),  9  App.  C.  470.  See  also  Kay  v.  Field  ( 1883), 
10  Q  B.  D.  241,  and  The  Rookwood  (1894),  10  T.  L.  R.  314  (C.A.).  In, 
Kearon  v.  Pearson  (1861),  7  H.  &  N.  386,  it  was  said  "  the  time  for  loading 
has  no  reference  to  the  place  whence  the  cargo  is  to  come,"  i.e.  "  usual 
dispatch  "  could  not  be  construed  "  usual  dispatch  of  cargo  coming  from  a 
particular  coUiery,"  but  "  usual  dispatch  of  persons  having  a  cargo  ready  for 
loading."     Cf.  The  Sheila  (1909),  P.  31,  note. 
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Case  2. — A  ship  was  chartered  to  load  coal  "  in  regular  and 
customary  turn,  except  in  case  of  riots,  strikes,  or  other  accidents 
beyond  charterers'  control  delaying  or  preventing  loading."  A 
snow-storm  delayed  the  transit  of  the  cargo  to  a  place  of  loading. 
Held,  the  charterers  were  liable  for  the  delay  (ft). 

Cane  3.- — ^A  shipowner  agreed  to  send  his  ship  to  X.,  and  there 
find  and  take  on  board  a  full  cargo  of  gTiano.  There  was  no  guano 
at  X.  within  a  reasonable  time  of  the  ship's  arriving.  Held,  the 
shipowner  was  absolutely  bound  to  find  and  load  a  full  cargo  (c). 

Case  4. — ^A  ship  was  chartered  to  load  at  X.  a  full  cargo  of  coals, 
taking  her  turn  with  other  steamers,  and  receive  prompt  dispatch 
in  loading  and  discharging.  The  ship  was  loaded  in  her  turn,  but 
was  delayed  owing  to  a  short  supply  of  coals  from  the  mines.  Held, 
the  charterer  was  liable  for  the  delay  (d). 

Case  5.- — A  ship  was  chartered  to  proceed  to  X.,  and  there  load 
coals  in  the  customary  manner.  The  loading  was  delayed  by  a 
dispute  between  the  railway  and  the  colUeries  as  to  rates  of 
carriage,  and  by  a  strike  of  colliers.  Held,  that  the  charterers  were 
liable  for  the  delay  (e). 

Case  6. — ^A  ship  is  chartered  to  load  cattle  at  an  English  port  ; 
though  the  loading  of  cattle  already  at  that  port  would  not  be 
prohibited,  their  transfer  to  that  port  is  forbidden  by  Order  in 
Council.  Submitted,  the  charterer  would  be  liable  for  delay  arising 
from  such  order  (  /  ). 

Case  7. — ^A  ship  was  chartered  to  load  at  S.  colliery.  Before 
signing  the  charter  both  parties  knew  that  the  coUiery  engine  had 
broken  down  and  was  being  repaired.  Held,  that  if  the  engine  was 
repaired,  and  the  ship  loaded,  in  a  reasonable  time,  the  charterer 
was  not  liable,  as  the  owners  signed  the  charter,  knowing  of  the 
breakdown  of  the  engine  (g). 

Case  8. — ^A  ship  was  chartered  to  proceed  to  X.  "  and  there  load 
grain  ;  the  cargo  to  be  brought  to  and  taken  from  alongside  the 
ship  at  the  ports  of  loading  and  discharge  at  the  charterer's  expense 
and  risk  .  .  .  thirty  running  days  for  loading  .  .  .  detention  by 
ice  not  to  be  reckoned  as  lay-days."  All  grain  loaded  at  X.  was 
brought  by  river  from  U.,  ninety  miles  off.  Owing  to  ice  between 
U.  and  X.  the  cargo  was  detained  in  transit  to  X.  Held,  that  the 
conveyance  from  U.  by  water,  being  the  only  method  used,  must 
be  considered  as  part  of  the  act  of  loading,  and  that  the  exception 
as  to  ice  reheved  the  charterer  from  liability  (h). 


(b)  Fenwich  v.  Schmalz  (1868),  L.  R.  3  C.  P.  313  ;   see  note  (q),  ante. 

\c)  Hills  V.  Svghrue  (1846),  15  M.  &  W.  253.  This  case  is  qmte  inconsis- 
tent with  Cliffmd  v.  Watts  (1870),  L.  R.  5  C.  P.  577.  Brett  and  Willes,  JJ., 
in  that  case  treat  it  as  a  contract  by  the  charterer  to  find  a  full  cargo,  which 
it  certainly  was  not. 

(d)  Elliot  v.  Lard  (1883),  52  L.  J.  P.  C.  23. 

(e)  Adams  v.  Royal  Mail  Steam  Co.  (1858),  5  C.  B.,  N.  S.  492. 

( /  )  On  authority  of  Fmd  v.  Cotesworth  ( 1870),  L.  R.  5  Q.  B.  544  :  if  export 
from  the  Enghsh  port  were  actually  forbidden,  the  charterer  would  be 
excused ;  so  if  it  were  a  foreign  port  and  no  time  was  named  for  loading. 
Vide  supra,  note  (b)  on  p.  119. 

(g)  Harris  v.  Dreesmari  (1854),  23  L.  J.  Ex.  210. 

(h)  Hudson  v.  Ede  (1868),  L.  R.  3  Q.  B.  412,  as  explained  by  Lord  Selborne 
in  Coverdale  v.  Grant  (1884),  9  App.  C.  477.  The  dictum  of  Willes,  J., 
approved  by  the  Court  in  Hudson  v.  Ede,  that  '"  whenever  there  was  no 
access  to  the  ship  by  reason  of  excepted  perils  from  any  one  of  the  storing 
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Case  9. — A  ship  was  chartered  for  an  outward  and  homeward 
voyage  ;  she  was  loaded  and  dispatched  on  her  outward  voyage  ; 
but  captured  and  brought  back  for  adjudication  ;  her  cargo  was 
taken  out  and  sold.  The  owner  on  receiving  her  back  offered  her 
again  to  the  charterers  to  carry  the  outward  cargo.  Held,  that  he 
was  not  entitled  to  do  so  (i). 

Case  10. — ^A  ship  chartered  with  thirty  running  days  for  loading 
finished  her  loading  on  February  25,  but  owing  to  a  fire  at  the 
custom-house  her  clearances  could  not  be  obtained  till  March  9, 
when  she  sailed.  Held,  that,  as  it  was  the  duty  of  the  owner  to 
obtain  clearances,  the  charterer  was  not  liable  for  the  delay  (k). 

Case  11. — ^A  ship  was  chartered  to  discharge  in  forty-eight  hours, 
except  in  case  of  strike  .  .  .  detention  by  railway  or  cranes  .  .  . 
or  any  other  cause  beyond  the  control  of  the  charterers  which  might 
impede  the  ordinary  lading  and  discharging  of  the  vessel  ;  owing 
to  a  railway  strike,  railway  waggons  to  receive  the  coal  were  not 
forthcoming  ;  the  cargo  could  have  been  discharged  on  the  quay. 
Held,  that  the  charterers  were  not  protected  by  the  exceptions  [l). 


Article  43. — "  Alongside.'" 

In  ordinary  circumstances  goods  to  be  brought  to,  or  taken 
from,  "  alongside  "  must  be  delivered  immediately  along- 
side, i.e.  to  or  from  the  ship's  tackle  {m).  Where  there  is 
evidence  of  custom  to  explain  what  is  meant  at  the  port 
by  either  "  deUvery,"  or  "  alongside  "  (w),  or  where  it  is 


places  from  which  goods  were  conveyed  direct  to  the  ship,  the  exception  in 
the  charter  would  apply,"  must  be  taken  as  overruled  by  Coverdale  v.  Grant, 
unless  "any  one"  means  "all."  See  also  Stephens  v.  Harris  (1887),  57 
L.  J.  Q.  B.  203.  Cf.  Allerton  S.S.  Co.  v.  Falk  (1888),  6  Asp.  M.  C.  288,  and 
the  cases  cited  in  note  (m)  on  p.  119. 

(i)  Smith  V.  Wilsoyi  (1817),  6  M.  &  S.  78. 

(k)  Barret  v.  Dutton  (1816),  4  Camp.  333.  On  a  charter  that  the  ship 
"  should  be  consigned  to  charterers'  agent  free  of  commission,"  and  cargo 
to  be  taken  from  vessel  free  of  any  expense  to  the  ship  ;  Held,  that  the 
charterers  must  clear  ship  and  cargo  free  of  expense  to  the  owner  :  Russell 
v.  Griffith  (1860),  2  F.  &  F.  118.  When  a  ship  was  chartered  to  proceed  with 
cargo  to  F.,  "  where  the  ship  shall  be  consigned  to  charterer's  agents  inwards 
and  outwards,  paying  the  usual  commission  ;  "  Held,  not  to  bind  the  ship- 
owner to  take  a  homeward  cargo  from  F.  from  charterer's  agents,  but  only, 
if  he  took  any  cargo  at  F.,  to  employ  charterer's  agents  for  the  ship-broking 
work  :  Cross  v.  Pagliano  (1870),  L.  R.  6  Ex.  9.  The  broker's  work  and  the 
Customs  work  are  usually  provided  for  by  separate  clauses  in  the  charter. 
"  The  ship  to  be  consigned  to  ,"  for  the  broker's  work,  and  "  the 

ship  to  be  reported  by  ,"  for  the  Customs  work. 

(/)  Granite  S.S.  Co.  v.  Ireland  (1891),  19  Sc.  Sess.  C.  124.  CJ.  Kruuse  v. 
Drynan  (1891),  18  Sc.  Sess.  C.  1110. 

(m)  Petersen  v.  Freehody  (1895),  2  Q.  B.  294,  where  no  custom  was  alleged, 
(w)  Aktieselkah  Helios  v.  Ekman  (1897),  2  Q.  B.  83  (C.A.) ;  Stephens  v. 
Wintrinrjham  (1898),  3  Com.  Cases,  169.  In  the  former  case  the  shipowner 
was  required  by  the  custom  in  London  to  put  timber  into  barges  ;  in  the 
latter,  to  "  lump  "  it  roughly  on  the  quay  at  Grimsby.  The  custom  in  the 
former  case  has  been  excluded  by  the  words,  "  any  custom  of  the  port  to  the 
contrary  notwithstanding."     Brenda  Co.  v.  Green  (1900),  1  Q.  B.  518.     See 
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clear  from  the  charter  that  it  is  contemplated  that  the  ship 
should  do  something  outside  herself,  as  in  the  clause 
"  cargo  to  be  brought  alongside,  whence  it  shall  be  put  on 
board  by  the  master,"  "  alongside  "  may  have  a  wider 
meaning  (o). 

The  shipowner's  duty  does  not  begin  till  the^ goods  are 
under  his  charge  (p). 

If  the  shipowner  takes  the  goods  for  loading  before  they 
have  been  brought  to  the  place  to  which  it  is  the  duty  of 
the  charterer  under  the  charter  to  bring  them,  he  cannot, 
without  express  agreement  to  that  effect,  claim  from  the 
charterer  any  extra  expense  incurred  in  so  doing  (q). 


Article  44. — Charterer's  Refusal  to  load. 

If  the  charterer  expressly  refuses  to  load  the  vessel,  the 
shipowner  need  not  wait  till  the  end  of  the  days  allowed 
for  loading  before  he  can  sue  for  a  breach  of  the  contract 
to  load,  but  may  treat  such  a  refusal  as  final  (r).  If  he 
does  not  accept  the  refusal  as  final  (s)  the  charterer  may 
retract  it,  and  may  begin  to  load  at  any  time  before  the 
lay-days  have  expired  (t). 

In  such  a  case,  if  the  contract  becomes  illegal  before  the 
lay-days  have  expired  (w),  such  illegality  will  absolve  the 
charterer  from  the  performance  of  his  contract,   even 

also  Glasgow  Xavigation  Co.  v.  Howard  (1910),  15  Com.  Cas.  88,  as  to  lumber 
cargoes  in  London,  and  Northmoor  S.S.  Co.  v.  Harland  and  Wolff  (1903),  2  Ir. 
Rep.  657,  as  to  timber  at  Belfast. 

(o)  Holman  v.  Dasnieres  (1886),  2  Times  L.  R.  480,  607.  As  to  the  liability 
of  the  shipowner  in  such  a  case,  see  Nottebohn  v.  Richter  (1886),  18  Q.  B.  D. 
63;  and  contrast  Dampskibsselskabet  S.  v.  Calder  (1911),  17  Com.  Cas.  97. 
Where  salt  discharged  in  buckets  was  lost  between  ship  and  quay,  it  was  held 
that  the  ship  had  not  fulfilled  her  obligation  to  deUver  the  cargo  "  along- 
side "  :  Avon  S.S.  Co.  v.  Leas/c  (1890),  18  Sc.  Sess.  Cas.  280.  But  cf.  The 
Nifa  (1892),  P.  411  ;  on  the  words  "  ex  car  "  see  Isis  S.S.  Co.  v.  Bahr  Bihrend 
(1898),  3  Com.  Cases,  325. 

(p)  Per  Lord  Selborne  in  Coverdale  v.  Grant  (1884),  9  App.  Cas.,  at  p.  475. 
See  also  British  Columbia  Co.  v.  Nettleship  (1868),  L.  R.  3  C.  P.  499. 

(q)  Holman  v.  Dasnieres  (1886),  2  Times  L.  R.  480,  607.  In  Fletcher  v. 
Gillespie  (1826),  3  Bing.  635,  there  was  such  an  express  agreement, 

(r)  Danube  Co.  v.  Xe^ios  (1863),  13  C.  B.,  N.  S.  825. 

is)  As  regards  his  duty,  in  that  case,  to  mitigate  the  damages,  see  note  2 
to  Article  159,  infra. 

it)  Reid  V.  Hoskins  (1856),  6  E.  &  B.  953. 

(u)  As  in  Esposito  v.  Bowden  (1857),  7  E.  &,  B.  763 ;  Avery  v.  Bouden 
(1856),  6  E.  &  B.  953,  962. 
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though  he  has  expressly  refused  to  load  before  the  contract 
becomes  illegal,  provided  that  the  owner  has  not  previously 
accepted  such  a  refusal  as  final  (x). 

Case  1. — ^A.  by  liis  agent  agreed  to  carry  C.'s  goods  in  his  ship, 
the  shipment  to  commence  on  August  1.  On  July  21,  A.  wrote  to 
C.  saying  that  his  agent  had  no  authority  to  make  the  contract  ; 
on  July  23,  A.  still  repudiated  it,  but  offered  a  substituted  con- 
tract. C.  gave  A.  notice  that  he  would  hold  A.  bound  by  the 
original  contract,  but  that,  if  A.  failed  to  perform  it,  C.  would 
make  other  arrangements.  On  August  1,  A.  wrote  that  he  was 
prepared  to  ship  the  goods,  making  no  reference  to  the  original 
contract.  C.  declined,  having  made  other  arrangements.  Held, 
that  C.  had  a  right  to  treat  A.'s  repudiation  as  a  final  breach  (y). 

Case  2. — ^An  English  ship  was  chartered  to  proceed  to  X.  and 
there  load  a  cargo  in  forty-five  running  days.  The  vessel  was 
ready  to  load  on  March  9  ;  between  March  1  and  April  1  the 
charterer  repeatedly  refused  to  load,  but  the  captain  stayed  on  at 
X.  ready  to  load.  On  April  1,  and  before  the  expiration  of  the 
running  days,  war  broke  out  between  England  and  Russia ;  the 
captain  finally  sailed  on  April  22.  Held,  that  as  the  captain  had 
never  accepted  the  refusal  to  load  as  final,  the  charterer  had  the 
whole  of  the  running  days  to  perform  his  contract  in,  and,  if  before 
then  the  performance  became  illegal,  he  was  discharged  (x). 

Demurrage  :   see  Section  IX.,  Articles  128-135,  post. 
Loading  infixed  time  :  see  Article  131,  post. 
Loading  in  reasonable  time  :   see  Article  132,  post. 
Loading  with  customary  dispatch  :  see  Article  133,  post. 


Article  45. — Loading. 

Stipulations  as  to  loading  or  unloading  in  a  charter  or 
bill  of  lading  are  to  be  construed  with  reference  to  the 
customs  of  the  port  of  loading  or  discharge  (2),  unless  such 
customs  contradict  or  vary  express  stipulations  in  the 
charter  or  bill  of  lading  (a). 


ix)  Reid  V.  Hoskins  (1856),  6  E.  &  B.  953. 

(y)  Danvhe  Co.  v.  Xenos  (1863),  vide  supra.  This  case  follows  the  principle 
of  Hochster  v.  De  la  Tour  (1853),  2  E.  &  B.  678  :  Frost  v.  Knight  (1872),  L.  R. 
7  Ex.  114,  discussed  in  Johyistone  v.  Milling  (C.  A.)  (1886),  16  Q.  B.  D.  460. 

(2)  Carali  v.  Xenos  (1862),  2  F.  &  F.  740,  seems  to  shew  that  it  may  not  be 
8ufl5cient  to  follow  the  usual  custom  of  the  docks,  if  unusual  damage  can  be 
prevented  from  occurring  by  special  exertion, 

(a)  Per  Lord  Blackburn  in  Postlethwaite  v.  Freeland  (1880),  5  App.  C.  599, 
at  p.  613,  who  curiously  enough  omits  the  qualification  that  the  custom  must 
not  contradict  the  writing ;  Akiieselkab  Helios  v.  Ekman  (1897),  2  Q.  B.  83 
(C.A.);  Cuthhert  v.  Cumming  (1856),  11  Ex.  405;  Leidemann  v.  Schultz 
(1853),  14  C.  B.  38  ;    Pust  v.  Dowie  (1864),  5  B.  &  S.  20 ;    The  Skandinav 
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The  practice  of  one  or  some  merchants  at  a  port  will  not 
make  a  custom  (6),  but,  where  the  practice  is  universally 
followed  at  the  port,  it  will  bind  even  persons  ignorant  of 
it  (c)  unless  inconsistent  -with  the  written  documents  (d). 

Note. — On  a  charter  to  discharge  "  according  to  the  custom  of 
the  port,"  the  jury  were  directed  by  Lord  Coleridge  "  that 
'  custom  '  in  the  charter  did  not  mean  custom  in  the  sense  in 
which  the  word  is  sometimes  used  by  lawyers,  but  meant  a  settled 
and  established  practice  of  the  port."  This  direction  was  con- 
sidered by  Lord  Blackburn  "  qiute  correct  "  (e). 

Case  1. — ^A  ship  was  chartered  to  load  at  X.  "  a  full  and  com- 
plete cargo  of  sugar,  molasses, other  lawful  produce."  Evi- 
dence was  tendered  of  a  custom  at  X.  that  a  full  cargo  of  sugar  and 
molasses  meant  a  cargo  composed  of  particular  kinds  of  package, 
i.e.  hogsheads  of  sugar,  and  puncheons  of  molasses.  Held, 
admissible  ( / ). 

Case  2. — ^A  ship  was  chartered  to  load  at  X.  coal  and  coke  "  in 
regular  turn."  The  loading  of  coal  at  X.  is  regulated  by  statute. 
Held,  that  evidence  as  to  the  custom  at  X.  of  loading  coke  was 
admissible  to  explain  ''  in  regular  turn  "  (g). 

Case  3. — A  charter  was  made  "  on  condition  of  the  ship's  taking 
a  cargo  of  not  less  than  1000  tons  of  weight  and  measurement." 
Held,  that  the  relative  proportions  of  "  weight  and  measurement 
goods  "  were  to  be  determined  by  the  usage  of  the  .port  of 
loading  (h). 

Case  4. — ^A  ship  was  chartered  to  proceed  to  X.  and  there  load  in 
the  customary  manner  a  full  and  complete  cargo  of  M.  coke,  "  to  be 


(1882),  51  L.  J.  Ad.  93  ;  Brenda  Co.  v.  Green  (1900),  1  Q.  B.  518.  See  also 
Benson  v.  Schneider  (1817),  7  Taunt.  272  ;  Nielsen  v.  Neame  {1884c),  1  C.  &  E. 
288.     See  also  Article  8,  supra. 

(b)  Lawson  v.  Burness  (1862),  1  H.  &  C.  396  ;  Newall  v.  Royal  Exchange  Co. 
(1885),  33  W.  R.  342,  868.  Royal  Exchange  Shipping  Co.  v.  Dixon  (1886), 
12  App.  C,  per  Lord  Watson  at  p.  18.  The  practice  of  the  only  shipper  at 
the  port  for  thirtj-  years  has  been  held  not  to  constitute  a  custom  of  the  port : 
Clacevich  v.  Hutcheson  (1887),  15  Sc.  Sess.  Cas.  4th  Ser.  11.  But  see  Temple 
V.  Runnalls  (1902),  18  T.  L.  R.  822. 

(c)  King  v.  Hinde  (1883),  12  Ir.  L.  R.  113  ;  Robertson  v.  Jackson  (1845), 
2  C.  B.  412  ;  Hudson  v.  Ede  (1868),  L.  R.  3  Q.  B.  412.  See  note  to  Article  8, 
p.  25,  ante. 

(d)  Hudson  v.  Clementson  (1856),  18  C.  B.  213  ;  Coverdale  v.  Grant  (1884), 
9  App.  C.  470,  478  ;  Hillstrom  v.  Gibson  (1870),  8  Sc.  Sess.  Cas.  3rd  Ser.  463, 
where  the  words  in  the  original  printed  charter,  "  dehver  according  to  the 
custom  of  the  port,"  had  been  struck  out  of  the  charter. 

(e)  Postlethwaite  v.  Freeland  (1880),  5  App.  C,  at  p.  616. 
(/)  Cuthbert  v.  Gumming  (1856),  11  Ex.  405. 

(g)  Leidemann  v.  Schultz  (1853),  14  C.  B.  38. 

(h)  Pust  V.  Dowie  (1864),  5  B.  &  S.  20.  See  note  to  Article  25  as  to 
"  weight  and  measurement."  For  a  special  case  as  to  customary  nature  of 
cargo  shipped,  see  Potter  v.  N.  Z.  Shipping  Co.  (1895),  1  Com.  Cases,  114. 
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loaded  in  regular  turn."  The  vessels  for  M.  coke  were  loaded  by 
the  M.  CoUiery  in  the  order  of  their  entry  in  a  book,  and  not  of  their 
readiness  to  load,  and  this  ship  was  so  loaded.  The  jury  found 
that  the  ship  was  loaded  according  to  the  practice  of  the  M. 
CoUiery,  but  that  it  was  not  an  established  or  known  custom,  and 
that  "  regular  turn  "  meant  "  order  of  readiness,"  not  "  order  of 
entry  on  the  book."  Held,  that  the  charterer  was  liable  for 
demurrage  (i). 

Case  5. — ^A  sailing  vessel  was  chartered  to  proceed  to  X.  for  coals 
and  load  "  in  regular  turn  "  ;  there  is  only  one  colliery  at  X.,  and 
the  practice  of  that  coUiery  is  to  supply  steamers  in  their  order  of 
readiness,  and  sailing  vessels  in  their  order,  but  to  postpone  sailing 
vessels  to  steamers  ;  and  this  applies  to  all  coal  vessels  at  X.  The 
owner  was  ignorant  of  this  usage.  Held,  that  this  usage  was  the 
custom  of  the  port,  and  that  "  regular  turn  "  was  to  be  construed 
according  to  it,  the  owner's  ignorance  being  immaterial  (k). 

Case  6. — ^A  ship  was  chartered  to  proceed  to  Algiers  with  coal, 
"  the  lay-days  reckoning  from  the  time  of  the  vessel  being  ready  to 
unload  and  in  turn  to  deliver."  The  coals  were  shipped  for  the 
French  Government,  though  the  shipowner  did  not  know  it,  and 
by  their  regulations,  such  coals  might  only  be  discharged  at  a 
particular  place,  and  in  a  particular  order.  Held,  that  evidence 
of  usage  was  admissible  to  explain  "  in  turn  to  deliver,"  and  that 
the  Government  regulation,  being  binding  on  aU  such  vessels,  must 
be  taken  as  a  usage  of  the  port,  the  shipowner's  ignorance  being 
immaterial  (Z). 

Case  7. — A  ship  was  chartered  to  proceed  to  X.  and  load  grain  ; 
aU  grain  is  brought  to  X.  from  U.,  ninety  miles  up  river,  by  water ; 
this  universal  custom  of  the  port  was  well  known  in  the  grain 
trade,  but  not  to  the  shipowner.  Held,  that  he  was  bound  by 
it  (m). 


Article  46. — To  load  a  full  and  complete  Cargo. 

"  Full  and  complete  cargo  "  means  a  full  and  complete 
cargo  according  to  the  custom  of  the  port  of  loading  (n). 


(i)  Lawson  v.  Burness  (1862),  1  H.  &  C.  396. 

(k)  King  v.  Hinde,  12  Ir.  L.  R.  C.  L.  113.  The  Scotch  case  of  Stephens  v. 
JUacleod  (1891),  19  Sc.  Sess.  Cas.  38,  appears  to  contradict  this,  and  is,  it  is 
submitted,  erroneous.     See  ante,  p.  118. 

(I)  Robertson  v.  Jackson  (1845),  2  C.  B.  412. 

{m)  Hudson  v.  Ede  (1868),  L.  R.  3  Q.  B.  412. 

(w)  CM<A6er<  V.  CMmmmgf(  1856),  11  Ex.  at  p.  409  ;  and  see  Article  45.  See 
also  Colonial  Ins.  Co.  v.  Adelaide  Ins.  Co.  (1886),  12  App.  C,  at  p.  134.  In 
Furness  v.  Tennant  (1892),  8  T.  L.  R.  336,  the  charter  ran  "  to  load  a  full  and 
complete  cargo  of  sugar  in  hogsheads  and  in  bags."  The  captain,  without 
asking  the  nature  of  the  cargo,  so  stowed  the  bags  tendered  to  him,  that 
certain  hogsheads  afterwards  tendered  could  not  be  stowed,  and  the  ship 
sailed  with  her  alley  ways,  in  which  bags  could  have  been  stowed,  empty. 
Held,  that  as  the  failure  to  carry  a  complete  cargo  was  due  to  the  shipowner's 
stowage,  the  charterer  was  not  Uable.  The  clause  does  not  in  the  absence 
of  custom  give  the  charterer  any  right  to  carry  passengers  (Shaw  Savill  v. 
Aitken  (1883),  1  C.  &  E.  195),  or  goods  (Mitcheson  v.  iVicoH  (1852),  7  Ex.  929), 
in  the  cabins. 

9-3 
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Where  a  vessel  is  chartered  as  of  a  certain  capacity,  and 
the  charterer  undertakes  to  load  a  "  full  and  complete 
cargo,"  he  cannot  limit  his  liability  by  the  capacity  named 
in  the  charter,  but  must  load  as  much  cargo  (o)  as  the  ship 
will  carry  with  safety  (p). 

But  where  a  certain  number  of  tons  is  stipulated  for  in 
the  clause  as  to  "  cargo,"  that  number  and  not  the  actual 
capacity  of  the  vessel  will  constitute  the  approximate 
measure  of  the  charterer's  obhgation  (g).  The  charterer 
is  bound  to  put  on  board  goods  equivalent  to  the  cargo 
stipulated  for,  or  to  a  full  and  complete  cargo,  though, 
owing  to  their  destruction  before  the  ship  sails,  they  may 
not  all  be  carried  in  the  ship  (r).  But  when  the  charterer 
has  loaded  goods  which  have  been  destroyed  by  an 
excepted  peril,  he  is  not  bound,  nor  is  he  entitled,  to  load 
other  goods  in  the  same  space,  and  the  shipowner  has  the 


(o)  "  Cargo  "  usually  means  an  entire  shipload  :  Kreuger  v.  Blanck  (1870), 
L.  R.  5  Ex.  179;  Borrowman  v.  Drayton  (1877),  2  Ex.  D.  15:  but  not 
necessarily  a  "  full  and  complete  cargo  :  "  Milhr  v.  Borner  (1900),  1 
Q.  B.  691.  But  a  contract  to  load  a  "  cargo  "  stated  to  be  less  than  the 
capacity  of  the  vessel  leaves  the  shipowner  at  liberty  to  load  other  cargo. 
Caffin  V.  Aldridge  (1895),  2  Q.  B.  648  (C.A.).  As  to  "  dead  weight  capacity," 
see  Article  25. 

(p)  Heaihfield  v.  Rodenacher  (1896),  2  Com.  Cases,  55  (C.A.) ;  Thomas  v. 
Clarke  (1818),  2  Stark.  450  ;  Himter  v.  Fry  (1819),  2  B.  &  Aid.  421.  Where 
the  cargo  contracted  for  varies  in  size  or  weight  or  condition  according  to  the 
time  of  year,  the  charterer  will  fulfil  his  obligation  by  supplying  a  full  and 
complete  cargo  of  the  goods  in  their  normal  condition  at  the  time  of  ship- 
ment ;  e.g.  by  supplying  wood-pulp  in  the  winter  frozen  hard,  under  a  contract 
to  ship  "  wet  wood-pulp."     Isis  Co.  v.  Bahr  Behrend  (1900),  A.  0.  340. 

(q)  Morris  v.  Levison  (1876),  1  C.  P.  D.  155  ;  Alcock  v.  Leeuw  (1884),  1 
C.  &  E.  98;  Miller  v.  Borner  (1900),  1  Q.  B.  691.  See,  however, 
Jardine  Matheson  &  Co.  v.  Clyde  S.S.  Co.  (1910),  1  K.  B.  627,  where  the 
charter  was  to  load  "  a  cargo  of  beans  not  less  than  6500  tons,  but  not 
exceeding  7000  tons  .  .  .  which  the  charterers  bind  themselves  to  ship  not 
exceeding  what  she  can  reasonably  stow  and  carry."  The  charterers  loaded 
6590  tons,  which  was  not  a  full  cargo,  and  it  was  held  that  they  would  be 
liable  to  load  a  full  cargo  of  6950  tons.  The  charterers  however  succeeded 
on  the  point  that  where  the  charterer  is  given  the  use  of  the  ship,  except  the 
bunkers,  he  is  not  required  to  load  cargo  in  the  cross-bunker  forward  of  the 
engine-room,  which  can  usually  be  used  either  for  cargo  or  for  coal.  See  15 
Com.  Cas.  193. 

(r)  Thus  in  Jones  v.  Holm  (1867),  L.  R.  2  Ex.  335,  where  when  a  ship  had 
loaded  part  of  her  cargo  she  caught  fire,  and  the  cargo  on  board  being 
damaged  had  to  be  sold :  Held,  that  the  charterer  was  not  bound  to  replace  the 
damaged  cargo,  but  was  bound  to  supply  so  much  as  would  with  the  damaged 
cargo  make  a  "  full  and  complete  cargo."  But  see  Strugnell  v.  Friedrichsen 
(1862),  12  C.  B.,  N.  S.  452,  where  the  discharge  of  three-quarters  of  the  cargo 
under  similar  circumstances  by  the  master's  request,  and  at  the  charterer's 
expense,  was  held  to  free  the  charterer  from  any  further  liability. 
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right  to  fill  that  space  with  goods  and  take  the  freight 
thereon  (s). 

Where  the  ship  is  stowed  in  a  manner  that  does  not 
make  full  use  of  her  hold,  but  the  charterer  or  his  agents 
saw  the  stowage  and  made  no  objection,  the  shipowner 
will  not  be  liable  for  not  loading  a  full  and  complete 
cargo  (t). 

The  charterer  is  entitled  to  the  full  benefit  of  the  use 
of  the  ship,  and  the  shipowner  is  not  entitled  to  impair 
that  full  benefit  by  loading  more  bunker  coals  than  are 
reasonably  necessary  for  the  chartered  voyage  (u). 

Lawful  merchandise  :  =  goods  ordinarily  shipped  from 
the  port  of  shipment  (x). 

Case  1. — ^A  vessel  was  chartered  "  to  load  a  full  and  complete 
cargo  of  iron,  say  about  1100  tons."  The  actual  tonnage  of  the 
ship  was  1210  tons.  The  charterer  furnished  1080  tons.  Held, 
that  the  charterer  was  only  bound  to  "load  about  1100  tons," 
that  3  per  cent,  was  a  fair  margin  ;  hence  that  he  should  have 
loaded  1133  tons  (y). 

Case  2. — A  ship  was  guaranteed  to  carry  2600  tons  dead  weight, 
and  charterers  undertook  to  load  a  full  and  complete  cargo  at  a 
named  freight,  "  all  per  ton  dead  weight  capacity  as  above."  A 
fuU  and  complete  cargo  would  be  2950  tons.     Held,  (1)  charterers 


(s)  Aitken  v.  Ernsthausen  (189-1),  1  Q.  B.  773.  This  seems  to  be  so  whether 
the  rate  of  freight  is  a  rate  per  ton  or  a  lump  sum.  Cf.  Weir  v.  Girvin  Roper 
(1900),  1  Q.  B.  45. 

(0  Hovill  V.  Stephenson  (1830),  4  C.  &  P.  469. 

(u)  Darling  v.  Raeburn  (1907),  1  K.  B.  846.  In  Carlton  S.S.  Co.  v.  Castle 
Mail  Co.  (1897),  2  Com.  Cas.  173  (not  reversed  on  this  point  on  appeal),  the 
shipowner  was  held  entitled  to  ship  more  bunkers  than  were  necessary  for  the 
chartered  voyage,  but  this  was  on  proof  that  such  a  course  was  customary. 

(x)  Vanderspar  v.  Duncan  (1891),  8  T.  L.  R.  30,  where  Government  guns 
were  held  not  lawful  merchandise  from  Ceylon.  Cf.  Potter  v.  New  Zealand  S. 
Co.  (1895),  1  Com.  Cases,  114. 

(y)  Morris  v.  Levison  (1876),  1  C.  P.  D.  155.  But  see  Miller  v.  Borner 
(1900),  1  Q.  B.  691,  on  the  words  "a  cargo  of  about  2800  tons,"  and 
Jardine  Matheson  tfc  Co.  v.  Clyde  S.S.  Co.  (1910),  1  K.  B.  627,  on  the  words 
"  a  cargo  of  beans  not  less  than  6500  but  not  exceeding  7000  tons."  A  cargo 
of  so  many  tons,  "  or  thereabouts,"  is  frequently  taken  to  allow  a  margin  of 
5  per  cent,  either  way.  This  sort  of  usage  is  old  :  "  If  the  ship  be  fraighted 
for  200  Tuns  or  thereabouts,  this  addition  (or  thereabouts)  is  within  five  Tuns 
commonly  taken  and  understood."  (Malynes,  Lex  Mercatoria,  1686,  p.  100.) 
In  Akock  v.  Leeuw  {ISS4),  1  C.  &  E.  98,  a  charter  to  ship  "  empty  petroleum 
barrels  as  required  by  the  master,  say  about  5000,"  was  held  to  allow  the 
master  10  per  cent,  margin  on  either  side  of  5000.  In  Societe  Anonyme  v. 
Scholefield  (1902),  7  Com.  Cases,  114,  a  custom  of  the  Newcastle  coal-trade 
that  the  word  "  alxmt  "  gave  the  vendor  an  option  of  5  per  cent,  either  way 
was  proved  and  upheld  by  the  C.  A.  Where  the  word  "  about  "  is  not  used, 
see  Harland  v.  Burstall  (1901),  6  Com.  Cases,  113. 
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should  load  2950  tons  ;  (2)  freight  was  payable  on  that  quantity  at 
the  named  rate  (z). 


Article  47. — Broken  Stowage. 

Where  there  is  a  charter  "  to  load  a  full  and  complete 
cargo,"  if  the  cargo  loaded  leaves  room  that  may  be  filled 
with  "  broken  stowage,"  such  broken  stowage  must  be 
provided  unless  the  custom  of  the  port  of  loading  does  not 
require  it  (a). 

Case. — ^A  ship  was  chartered  "  to  load  at  X.  a  full  and  complete 

cargo  of  sugar,  molasses, other  produce."     The  charterer  filled 

the  ship  with  sugar  in  hogsheads  and  molasses  in  puncheons,  but 
did  not  fill  up  with  broken  stowage.  Evidence  of  a  custom  at  X. 
that  "  full  and  complete  cargo  of  sugar  and  molasses  "  meant  cargo 
BO  stowed  without  broken  stowage,  held  admissible,  and  the  custom 
reasonable.  Held,  therefore,  that  the  charterer  had  fulfilled  his 
obhgation  (b). 


Article  48. — Deck  Cargo. 

Goods  are  to  be  loaded  in  the  usual  carrying  places  (c). 

The  shipoA\Tier  or  master  will  only  be  authorised  to  stow 
goods  on  deck:  (1)  by  a  custom  binding  in  the  trade  or 
port  of  loading,  to  stow  on  deck  goods  of  that  class  on  such 
a  voyage  (d)  ;  or  (2)  by  express  agreement  with  the  shipper 
of  the  particular  goods  so  to  stow  them  (e). 

The  effect  of  deck  stowage  not  so  authorised  mil  be  to 
set  aside  the  exceptions  of  the  charter  or  bill  of  lading  (/  ), 


(z)  Heathfield  S.S.  Co.  v.  Rodenacher  (1896),  2  Com.  Cases,  55  (C.A.). 
(a)  Cole  V.  Meek  (1864),  15  C.  B.,  N.  S.  795  ;  see  also  Duckett  v.  Satterfield 
(1868),  L.  R.  3C.  P.  227. 

(6)  Cuthbert  v.  Cumming  (18.^)6),  11  Ex.  405. 

(c)  Mitcheson  v.  yicoll  (1852),  7  Ex.  929  ;  Royal  Exchange  Co.  v.  Dixon 
(1886),  12  App.  C,  at  p.  16.  See  post.  Articles  90,  110.  Where  a  ship  was 
chartered,  charterers  to  have  "  the  full  reach  of  the  vessel's  hold  from  bulk- 
head to  bulkhead,  including  the  half -deck  :  "  Held,  that  the  freight  for  goods 
stowed  on  deck  was  due  to  the  shipowners.  Neill  v.  Ridley  (lSo4),  9  Ex.  677. 
As  to  cross-bunkers,  see  Jardine  Matheson  db  Co.  v.  Clyde  S.S.  Co.  (1910),  15 
Com.  Cas.  193. 

(d)  Such  as  existed  in  Gould  v.  Oliver  (1837),  4  Bing.  N.  C.  134,  and  was 
attempted  to  be  proved  m  Neivall  v.  Royal  Exchange  Co.  ( 1885),  33  W.  R.  342, 
868,  and  Royal  Exchange  Co.  v.  Dixon  (1886),  12  App.  C.  11. 

(e)  As  in  Burton  v.  English  (1883),  12  Q.  B.  D.  218  ;  Wright  v.  Marwood 
(1881),  7  Q.  B.  D.  62  ;  .Johnson  v.  Chapman  (1865),  19  C.  B.,  N.  S.  563. 

(/)  The  shipowner  is  probably  in  the  same  position  as  in  the  case  of 
deviation  (see  Article  99).     He  is  a  bailor  who  has  put  the  goods  in  a  place 
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and  to  render  the  shipowner  Hable  under  his  contract  of 
carriage  for  damage  happening  to  such  goods  {g). 

The  pecuhar  position  of  goods  stowed  on  deck  puts  them 
in  a  special  relation  to  claims  for  general  average  (h). 

Case  1. — A  ship  was  chartered  to  carry  a  "full  and  complete 
cargo."  Held,  that  the  charterer  was  not  entitled  to  load  goods  in 
the  cabin  (i). 

Case  2. — Cotton  was  shipped  under  a  bill  of  lading,  excepting 
"  jettison "  and  "  stranding."  The  cotton  was  shipped  on 
deck  improperly  (the  attempt  to  prove  a  custom  to  do  so  failing)  ; 
owing  to  the  ship's  stranding,  the  cotton  was  jettisoned,  such 
jettison  itself  being  proper.  Held,  that  the  goods  being  impro- 
perly stowed,  the  shipowner  was  not  protected  by  the 
exceptions  (k). 


Article  49. — Ballast  and  Dunnage. 

The  shipowner  having  to  furnish  a  seaworthy  ship  is 
bound  to  provide  sufficient  ballast  and  dunnage  to  make 
the  ship  seaworthy  (l),  and  cannot  require  the  charterer  to 


which  is  not  the  agreed  place  for  their  keeping,  as  in  Lilley  v.  Doableday 
(1881),  7  Q.  B.  D.  510,  which  is  approved  in  Morrison  v.  Shaw,  Savill  {\%l%), 
2  K.  B.  783,  as  giving  the  principle  on  which  liability  is  created  by  a 
deviation. 

{g)  Newall  v.  Royal  Exchange  Co.,  vide  supra.  This  case  is  also  reported  in 
1  Times  L.  R.  178,  490,  but  in  neither  report  are  the  grounds  of  the  judgment 
very  clear.  Before  Cave,  J.,  at  the  trial,  it  was  assumed  that  there  was  a 
binding  custom  to  load  on  deck  at  the  shipowner's  risk  :  Cave,  J.,  held  that 
this  custom  excluded  the  terms  of  the  bill  of  lading ;  that  therefore  the  ship- 
owner was  liable  as  a  common  carrier,  but  that  as  the  goods,  owing  to  the 
custom,  were  properly  stowed  on  deck,  the  master  was  the  agent  of  the 
shipper  in  making  a  jettison,  and  the  shipper's  only  right  was  to  a  general 
average  contribution.  In  the  Court  of  Appeal  it  was  held  that  there  was 
no  such  binding  custom,  that  therefore  the  goods  were  improperly  stowed 
on  deck,  and  the  master  had  not  the  authority  of  the  shipper  to  jettison 
them  ;  that  consequently  the  remedy  of  the  shipper  was  not  for  a  general 
average  contribution  ;  and  that  the  shipowner  could  not  protect  himself  by 
the  exceptions  in  the  bill  of  lading,  because  those  exceptions  only  applied 
to  goods  properly  stowed.  The  House  of  Lords  in  Royal  Exchange  Co.  v. 
Dixon  (1886),  12  App.  C.  11,  upheld  the  view  of  the  Court  of  Appeal. 
(h)  Vide  post.  Articles  90,  1 10. 
(i)  Mitcheson  v.  Nicoll  (1852),  7  Ex.  929. 
[k)  Royal  Exchange  Co.  v.  Dixon,  vide  supra. 

{l)  The  ship  is  not  ready  to  load  until  she  is  so  provided.  Sailing  Ship 
Lyderhorn  v.  Duncan  (1909),  2  K.  B.  929.  The  charterer  sometimes  con- 
tracts to  ship  ballast  at  ship's  expense  ;  and,  if  so,  may,  in  the  absence  of 
express  stipulation,  be  liable  for  delay  in  such  shipment :  see  for  such 
stipulation  Sanguinetti  v.  Pacific  Steam  Navigation  Co.  (1877),  2  Q.  B.  D. 
238.  For  special  clause  as  to  dunnage,  see  The  Cressington  (1891),  P.  152, 
where  it  was  held  that  the  certificate  of  a  surveyor  on  the  point  before  sailing 
is  not  conclusive  against  the  charterer,  even  when  the  charter  requires  such 
a  certificate  to  be  furnished.     6"/.  Sleigh  v.  T^jser  (1900),  2  Q.  B.  333. 
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provide  such  a  cargo  as  will  render  it  unnecessary  for  the 
shipowner  to  load  ballast  (m). 

The  shipowner  may  carry  freight-paying  merchandise  as 
ballast,  if  it  takes  no  more  room  than  ballast  would  have 
done,  and  does  not  interfere  with  the  cargo  shipped  by  the 
charterer  (n). 

Note. — Dunnage  is  the  name  given  to  the  provision  made  in 
stowage  to  protect  goods,  by  the  use  of  various  articles,  from 
damage  by  contact  with  the  bottom  or  sides  of  the  vessel  or 
with  other  goods. 

Case  1. — A  ship  was  chartered  "  to  load  a  full  and  complete 
cargo  of  copper,  tallow,  hides,  or  other  goods  "  (o).  The  char- 
terer provided  taUow  and  hides,  but  no  copper.  In  consequence, 
the  ship  had  to  keep  in  her  baUast,  and  so  lost  freight.  Held, 
that  the  charterer  was  justified  in  shipping  such  a  cargo  (p). 

Case  2. — A  ship  was  chartered  "  to  carry  a  full  and  complete 
cargo  of  merchandise,  100  tons  of  rice  or  sugar  to  be  shipped  pre- 
vious to  any  other  cargo  as  ballast."  The  charterer  completed 
the  loading  with  such  light  goods  that  more  than  100  tons  of 
ballast  were  required.  Held,  that  the  shipowner  mvist  supply 
it  (?)•  

Article  50. — Loading  and  Stevedores. 

In  the  absence  of  custom  or  express  agreement  it  is  the 
duty  of  the  owner  by  his  master  to  receive  and  stow  pro- 
perly the  cargo,  which  is  brought  alongside  at  the  risk  and 
expense  of  the  shipper  (r).  If  the  master  or  shipowTier 
himself  directs  the  stowage,  he  is  bound  to  exercise  the 
same  skill  as  a  properly  qualified  stevedore  (s).  If  he  fails 
to  do  so,  the  shipper  has  an  action  against  the  owner  or 
master  (r). 

(m)  Moorsom  v.  Pajre  (1814),  4  Camp.  103  ;  Irving  v.  CZegrsr  (1834),  1  Bing. 
N.  C.  53  ;  Southampton  Colliery  Co.  v.  Clarke  (1870),  L.  R.  6  Ex.  53  ;  Weir 
V.  Union  S.S.  Co.  (1900),  A.  C.  525. 

(n)  Tmvse  v.  Henderson  (1850),  4  Ex.  890.  Semble,  the  shipowner  may  use 
cargo  as  ballast  or  dunnage,  provided  it  can  be  so  stowed  as  to  take  no  harm, 
though  this  will  rarely  happen  :  hence  dictum  of  Sir  R.  Phillimore  in  The 
Marathon  (1879),  40  L.  T.  163,  at  p.  166. 

(o)  For  other  cases  on  special  charters  as  to  proportion  of  goods  to  be 
shipped,  see  Cockburn  v.  Alexander  (1848),  6  0.  B.  791  ;  Warren  v.  Peabody 
(1849),  8  C.  B.  800  ;  Capper  v.  Forster  ( 1837),  3  Bmg.  N.  C.  938 ;  Southampton 
S.  Colliery  Co.  v.  Clarke  (1870),  L.  R.  6  Ex.  53. 

(p)  Moorso7n  v.  Page  (1814),  4  Camp.  103. 

(q)  Irving  v.  Cfegrg-  (18.34),  1  Bing.  N.  C.  53. 

(r)  Blaikie  v.  Stembridge  (1859),  6  C.  B.,  N.  S.  894  ;  Sandeman  v.  Scurr 
(1866),  L.  R.  2  Q.  B.  86.     Cf.  Ballantijne  v.  Paton  (1912),  Sess.  Cas.  246. 

(s)  Anglo-African  Co.  v.  Lamzed  (1866),  L.  R.  1  C.  P.  226 ;  Swainston  v. 
Garrick  (1833),  2  L.  J.  Ex.  255,  and  see  note  1,  post. 
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As  between  shipper  and  shipowner,  the  employment  of 
a  stevedore  by  the  owner  does  not  reheve  him  from 
Habihty  imder  his  contract  to  carry  as  contained  in  the 
bill  of  lading,  and,  unless  protected  by  express  agreement, 
he  will  therefore  be  liable  for  damage  done  in  or  by 
negligent  stowage  (t),  though  he  will  have  his  remedy 
against  the  stevedore. 

In  all  these  cases  it  will  be  a  good  defence  to  shew  that 
the  shipper  was  aware  of  the  method  of  stowage,  and  made 
no  objection  (u). 

Whether  the  charterer  or  owner  is  ultimately  liable  for 
bad  stowage  will  depend  on  the  terms  of  the  charter  as  to 
stowage,  but  either  the  charterer  or  owner  will  have  his 
remedy  against  the  stevedore,  unless  the  damage  results 
from  defects  in  gear  supplied  by  the  ship  {v). 

The  owner  who  has  employed  a  stevedore  is  not  liable  to 
■persons  damaged  in  the  course  of  the  stevedore's  work, 
unless  the  damage  results  from  defects  in  gear  supplied  by 
the  ship.  In  any  other  case,  their  remedy,  if  any,  is 
against  the  stevedore  (x). 

With  a  general  ship  loading  cargo  at  more  than  one  port, 
the  shipowner  at  a  later  port  may  shift,  and  even  tem- 
porarily put  ashore,  cargo  loaded  at  an  earlier  port,  if 
that  is  necessary  for  the  proper  stowage  of  the  vessel  on 
the  voyage  (y).  And  the  exceptions  of  the  bill  of  lading 
protect  him  as  to  damage  sustained  by  such  cargo  while 
so  removed  (y). 

Note  1. — Some  of  the  above  statements  seem  to  conflict  with 
the  principle  that  the  employer  of  an  independent  contractor 
incurs  no  habihty  for  the  acts  of  his  contractor  and  his  servants  ; 
and  are  certainly  opposed  to  the  dictum  of  Willes,  J.,  in  Murray 


{t)  Sandeman  v.  Scurr,  vide  supra  at  p.  44  ;  The  Figlia  Maggiore  (1868), 
L.  R.  2  A.  &  E.  106  ;  The  St.  Cloud  (1863),  B.  &  L.  4  ;  Haijn  v.  CtUliford 
(1878),  4  C.  P.  D.  182. 

(w)  Hutchinson,  v.  Guion  (1858),  5  C.  B.,  N.  S.  at  p.  162  ;  Hovill  v.  Stephen- 
son {IS30),  4  C.  &  P.  469  :  Ohrloffv.  Briscall{lS66),  L.  R.  1  P.  C.  231  ;  Major 
V.  White  (1835),  7  C.  &  P.  41.  " 

(v)  See  cases  post,  p.  140,  and  notes.  The  owner  is  primarily  liable  to  pay 
the  stevedore.     See  Eastman  v.  Harry  (1876),  33  L.  T.  800. 

(x)  Murray  v.  Currie  (1870),  L.  R.  6  C.  P.  24. 

(y)  Bruce,  Marriott  dk  Co.  v.  Houlder  (1917),  1  K.  B.  72. 
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V.  Currie  (c)  : — "  The  shipowner  would  not  have  been  liable  to 
the  charterer  (shipper),  if  the  wrongful  act  of  the  stevedore  had 
caused  damage  to  any  part  of  the  cargo."  But  the  principle  is 
subject  to  exceptions,  as  when  the  act  is  unlawful  or  in  its  nature 
dangerous,  or  is  work  which  the  employer  is  bound  by  statute 
or  common  law  to  perform,  or  is  controlled  or  interfered  with 
and  directed  by  the  employer  (a).  Now  it  is  clear  that  the 
work  of  loading  is  one  which  the  carrier  is  legally  bound  to 
perform  under  his  contract  of  carriage,  and  he  cannot  get  rid  of 
his  liability  by  employing  an  independent  contractor,  though 
he  may  have  a  remedy  over  against  the  contractor.  Persons, 
however,  damaged  by  the  contractor's  negligence,  apart  from  the 
contract  of  carriage,  can  only  sue  the  contractor,  and  this  is  the 
explanation  of  Murray  v.  Currie  {z)  ;  as  the  work  was  not  so 
dangerous,  yer  se,  as  to  bring  it  within  the  exception,  nor  did  the 
employer  control  the  contractor's  work.  The  ordinary  direc- 
tions to  a  stevedore,  as  to  where  he  should  stow  goods,  not 
involving  instructions  as  to  how  he  should  stow  them,  will  not 
be  sufficient  to  bring  the  employer  within  this  exception.  The 
dictum  of  Willes,  J.,  is  therefore,  it  is  submitted,  unsound. 

Note  2. — It  is  very  usual  to  find  a  provision  in  charterparties 
whereby  the  charterer  secures  the  right  to  appoint  a  stevedore, 
and  under  such  a  clause  a  question  often  arises  whether  a  steve- 
dore so  appointed  is,  as  between  the  owners  and  the  charterers  (6), 
the  servant  of  the  owners  or  the  charterers.  In  Blaikie  v.  Stem- 
bridge  (c),  where  there  was  a  clause  in  the  charter,  "  stevedore 
to  be  appointed  by  the  charterer  but  to  be  paid  by  and  act 
imder  the  captain's  orders,"  and  the  claim  was  by  a  shipper 
against  the  master  not  upon  a  bill  of  lading,  but  in  tort,  it  was 
held  that  the  stevedore  was  not  the  master's  servant.  In  the 
Exchequer  Chamber  the  decision  in  favour  of  the  master  was 
affirmed  on  the  grovmd  that  he  had  committed  no  breach  of  con- 
tract or  of  duty,  but  Bramwell,  B.,  doubted  whether  the  steve- 
dore was  not  the  master's  (the  owner's  ?)  servant.  In  The 
Catherine  Chalmers  [d),  with  a  clause  that  the  vessel  should 


(z)  (1870),  L.  R.  6C.  P.  24. 

(a)  See  Macdonell  on  "  Master  and  Servant,"  pp.  262-270. 

(6)  As  between  the  owners  and  consignees  or  indorsees,  if  the  latter  are 
ignorant  of  the  provisions  of  the  charter,  and  if  under  the  charter  the  owners 
retain  possession  and  control  of  the  ship,  an  appointment  of  a  stevedore  by 
the  charterers  will  not  absolve  the  owners  from  responsibility  for  bad  stowage. 
Su-ainston  v.  Garrick  (1833),  2  L.  J.  Ex.  255;  Sandeman  v.  Scurr  (1866), 
L.  R.  2  Q.  B.  86. 

(c)  (1859),  6  C.  B.,  N.  S.  894,  Ex.  Ch.  904.  In  Su-ainston  v.  Garrick  (v.  s.), 
where,  by  an  arrangement  outside  the  charter,  the  charterers  had  appointed 
their  own  stevedore,  the  claim  was  by  the  owners  against  the  master,  to 
recover  the  amount  of  damages  which  the  owners  had  been  found  liable  to 
pay  to  certain  consignees  for  negligent  stowage.  It  was  held  that  the 
master's  prima  facie  obligation  to  his  owners  of  careful  stowage  was  removed 
bv  their  allowing  the  charterer's  stevedore  to  take  his  place  in  the  matter. 

(d)  (1875),  32  L.  T.  847. 
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"  be  stowed  by  cbarterer's  stevedore  at  the  expense  and  risk  of 
the  vessel,"  Sir  R.  Phillimore,  upon  tbe  authority  of  Blaikie  v. 
Stembridge  (e),  held  that  the  owners  were  not  responsible  to  the 
charterers  for  bad  stowage.  But  this  decision  must  be  erroneous, 
for  it  gives  no  effect  to  the  words  "  and  risk,"  which  were  doubtless 
inserted  in  view  of  this  very  point  (/). 

On  the  other  hand,  there  have  been  several  cases  in  which  it 
has  been  decided  that  the  stevedore  was  the  servant  of  the 
shipowners.  In  Sack  v.  Ford  (g),  the  charter  contained  a  clause, 
' '  the  charterers  are  to  have  liberty  to  employ  stevedores  and 
labourers  to  assist  in  the  .  .  .  stowage  of  the  cargo  ;  but  such 
stevedores  being  under  the  control  and  direction  of  the  master, 
the  charterers  are  not  in  any  case  to  be  responsible  to  the  owners 
for  damage  or  improper  stowage  .  .  .  the  liability  of  owners 
shall  remain  the  same  as  if  they  were  carrying  out  a  voyage  on 
their  own  account."  The  charterers  sued  the  owners  for  negli- 
gent stowage,  and  under  the  special  terms  of  the  clause,  suc- 
ceeded. In  The  Helene  {h),  the  claim  for  negligent  stowage  was 
made  by  indorsees  of  a  bill  of  lading  against  the  shipowners. 
The  charter  contained  a  clause,  "  charterers  being  allowed  to 
appoint  a  head  stevedore,  at  the  expense  and  under  the  inspec- 
tion and  responsibility  of  the  master  for  proper  stowage  ;  "  and 
it  was  proved  that  the  charterer,  who  was  the  shipper,  saw  and 
approved  of  the  manner  of  stowage.  The  plaintiffs  recovered, 
and  Dr.  Lushington  intimated  his  opinion  that  under  this  clause 
the  charterer  might  have  recovered  against  the  owners  (i). 
In  Steinman  v.  Angier  (j)  the  stevedore  was  appointed  by  the 
charterer  but  paid  by  the  shipowner.  It  was  held  that  the 
shipowner  was  not  protected  by  an  exception  of  "  thieves  "  in 
the  bills  of  lading  against  a  claim  for  goods  stolen  after  loading 
by  the  stevedore's  men  ;  and  the  principle  of  the  decision  was 
that  such  an  exception  does  not  cover  thefts  by  the  owner's 
servants.  In  Harris  v.  Best  (k)  the  charterparty  provided  : 
"  Stevedore  to  be  appointed  by  the  charterers  in  London  only, 
but  employed  and  paid  for  by  owners  at  current  rate."  In  a 
claim  by  the  owners  for  demurrage,  alleged  in  part  to  be  due  to 
the  conduct  of  the  stevedore  thus  appointed,  it  was  held  that 
the  stevedore  was  not  the  servant  of  the  charterers  (l). 

(e)  See  note  (c),  p.  138,  ante. 

(/)  In  The  Ferro  (1892),  P.  38,  the  words  were  the  same,  and  it  was 
apparently  assumed  that  they  would  render  the  shipowner  liable.  The 
claim,  however,  was  being  put  forward  by  a  shipper  ignorant  of  the  charter. 

((J)  (1862).  13  C.  B.,  N.  S.  90. 

(h)  (1865),  B.  &  L.  415. 

(t)  Ibid.,  at  p.  424.  In  the  Privy  Council  {ibid.  429)  the  judgment  was 
reversed  on  the  ground  that  there  was  no  negligent  stowage  in  fact,  but  no 
opinion  was  given  upon  the  point  now  in  consideration. 

(;')  (1891),  1  Q.  B.  619.  The  precise  words  of  the  charterparty  as  to  the 
stevedore  do  not  seem  to  be  reported. 

(k)  (1892),  7  Asp.  M.  L.  C.  272. 

(I)  See  also  Andersen  v.  Crundall  (1898),  14  T.  L.  R.  256  ;  and  Royal  Mail 
Co.  V.  Macintyre  (1911),  16  Com.  Cas.  231. 
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Of  all  the  above  cases,  it  will  be  noticed  that  The  Catherine 
Chalmers,  Sack  v.  Ford,  and  Harris  v.  Best  are  the  only  ones  in 
which  the  question  was  raised  as  between  charterers  and  owners. 

No  general  rule,  it  is  submitted,  can  be  derived  from  these 
cases,  nor  from  the  principles  laid  down  in  Quarman  v.  Burnett  (m). 
Probably  each  case  depends  upon  its  own  circumstances,  and,  to 
use  the  words  of  Esher,  M.R.,  in  Harris  v.  Best  {n)  :  "  Some- 
times it  is  stipulated  that  the  charterer  is  to  employ  and  pay  a 
stevedore,  and  if  he  is  to  employ  a  stevedore  to  stow  the  cargo, 
then  he  is  liable  for  the  consequences  of  bad  stowage.  There  is 
also  another  way  in  which  the  arrangement  is  made.  The  char- 
terer may  desire  to  have  good  stowage,  but  yet  not  to  be  under 
any  obligation  for  the  stevedore's  actions  ;  the  charterer  makes 
a  contract  with  the  shipowner  that  the  shipowner  shall  employ 
a  stevedore  to  be  appointed  or  nominated  by  the  charterer.  In 
such  a  case  the  shipper  nominates  a  good  stevedore,  and  then 
leaves  him  to  be  the  servant  of  the  shipowner,  just  as  if  he  had 
been  nominated  by  the  shipowner."  When  it  is  considered  that 
prima  facie  it  is  the  duty  of  the  shipowner  to  secure  proper 
stowage  of  the  cargo,  it  seems  probable  that  in  most  cases  the 
latter  rather  than  the  former  of  the  results  described  in  this 
passage  is  the  right  one. 

Case  1. — A  ship  was  chartered  by  C.  to  load  a  cargo  not  exceed- 
ing what  the  ship  could  reasonably  carry,  "  C.'s  stevedore  to  be 
employed  by  the  ship,  and  the  cargo  .  .  .  to  be  brought  alongside 
at  C.'s  risk  and  expense."  C.  did  not  appoint  a  stevedore,  and  the 
owners  did  not  load  a  full  cargo.  Held,  that  the  condition  that  C. 
should  appoint  a  stevedore  was  not  a  condition  precedent  ;  that, 
even  if  he  did  not,  the  owners  and  their  master  were  bound  to 
take  on  board  as  much  cargo  as  the  ship  could  reasonably  carry, 
and  that  the  master  was  bound  to  use  the  same  skill  as  a  qualified 
stevedore  in  stowing  it  (o). 

Case  2. — C.  chartered  a  ship  from  A.,  with  a  clause,  "  stevedore 
of  outward  cargo  to  be  appointed  by  charterer,  but  to  be  paid  by 
and  act  under  captain's  orders."  Other  shippers,  knowing  of  the 
charter,  shipped  goods  which  were  stowed  by  the  stevedore 
appointed  by  the  charterer  ;  the  captain  did  not  interfere  with 
their  stowage.  Held,  that  the  shipper  could  not  sue  the  master  for 
bad  stowage  (p). 

Case  3. — A.  chartered  a  ship  to  C,  to  sail  to  X.,  and  load  from 
C.'s  agents  there  "  cargo  to  be  stowed  at  merchant's  risk  and 
expense."  Goods  were  shipped  by  F.,  ignorant  of  the  charter. 
The  stevedore  was  appointed  by  the  charterers,  though  ultimately 
paid  by  owners.  Held,  that  F.  could  sue  A.  on  bills  of  lading 
signed  by  the  master  {q). 


(m)  (1840),  6M.  &  W.  499. 
(n)  7  Asp.  M.  L.  C,  at  p.  274. 

(o)  Anglo-African  Co.  v.  Lamzed  (1866),  L.  R.  1  C.  P.  226. 
(p)  Blaikie  v.  Stembridge  (1859),  6  C.  B.,  N.  S.  894. 

(q)  Sandeman  v.  Scurr  (1866),  L.  R.  2  Q.  B.  86.     Semble,  that  A.  could  sue 
C.  for  any  damages  F,  recovered  from  him.     Sed  cf.  Baumvoll  v.  Gilchrest 
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Case  4. — K.,  a  stevedore,  in  unloading  A.'s  ship,  employed  L.,  a 
member  of  A.'s  crew,  assigned  to  him  by  A.,  but  under  the  orders 
of  and  paid  by  K.  Through  L.'s  negligence,  M.,  a  fellow-workman, 
was  injured.     Held,  that  K.,  and  not  A.,  was  liable  (r). 

Case  5. — C.  sued  A.  and  E.,  his  captain,  for  negligent  stowage 
of  A.'s  ship,  chartered  by  C,  whereby  she  carried  less  cargo  than 
she  might  have  done.  A.  proved  that  C.  and  his  broker  were  on 
board  from  time  to  time  during  the  loading,  saw  what  was  being^ 
done,  and  made  no  objection  to  it.     Held,  a  good  defence  (s). 

Note. — For  the  practice  in  loading  general  ships  in  London, 
Liverpool,  Glasgow,  Bristol,  and  Hull,  see  Appendix  XL,  'post. 


Article  51. — Mate's  Receipt. 

On  delivery  of  goods  by  a  shipper  to  the  shipowner  or 
his  agent,  the  shipper  will,  unless  there  is  a  custom  of  the 
port  to  the  contrary  {t),  obtain  a  document  known  as  a 
"  mate's  receipt."  Apart  from  special  contract  {u)  the 
goods  are  then  in  the  shipowner's  possession  and  at  his 
risk  {x). 

As  a  general  rule  the  person  in  possession  of  the  mate's 
receipt,  where  one  exists,  is  the  person  entitled  to  bills  of 
lading,  which  should  be  given  in  exchange  for  that  receipt, 
and  he  can  sue  for  wrongful  dealing  with  the  goods.  The 
shipowner  will  be  justified  in  delivering  bills  of  lading  to 


(1892),  1  Q.  B.  253,  where  the  ship  was  out  of  its  owner's  possession  and 
control ;   here  the  owner  would  not  be  liable. 

(r)  Murray  v.  Currie  (1870),  L.  R.  6  C.  P.  24. 

(s)  Ohrloff  V.  Briscall  (1866),  L.  R.  1  P.  C.  231  ;  but  the  knowledge  of  the 
lighterman  who  brought  the  goods  to  the  ship  will  not  be  sufficient  to  affect 
the  shipper  :  Figlia  Maggiore  (1868),  L.  R.  2  A.  &  E.  106. 

(t)  Thus  in  the  port  of  London  a  "  mate's  receipt  "  is  only  given  for  water- 
borne  goods,  and  not  for  goods  sent  to  the  docks  by  land.  For  these  latter 
the  corresponding  document  is  the  wlmrfage  note  issued  by  the  Port  Authority, 
who  receive  a  mate's  receipt  from  the  ship.     See  Appendix  II. 

(m)  See  note  2,  p.  142.  Such  special  contract  may  also  be  contained  in  the 
shipping  note  tendered  by  the  shipper  and  signed  by  or  for  the  shipowner. 
Thus  in  Armstrong  v.  Allan  (1892),  8  Times  L.  R.  613,  the  shipping  note 
contained  the  clause  "  no  goods  to  be  received  on  board  unless  a  clean  receipt 
can  be  given."  The  captain  received  the  goods,  but  would  not  give  "  a 
clean  receipt ;  "  and  the  shipper  was  held  entitled  to  demand  his  goods 
back. 

(x)  British  Columbia  Co.  v.  Nettleship  (1868),  L.  R.  3  C.  P.  499  ;  Cobban  v. 
Downe  (1803),  5  Esp.  41.  The  shipowner  will  hold  them  on  the  terms  of  his 
usual  bill  of  lading,  even  before  its  signature  ;  but  this  is  frequently  expressly 
provided  for  in  the  mate's  receipt.  Cf.  De  Clermont  v.  General  Steam  Navi- 
gation Co.  (1891),  7  Times  L.  R.  187.  Serrible,  that  the  risk  is  only  that  of 
an  ordinary  bailee  until  shipment.  Nottebohn  v.  Bichter  (1886),  18  Q.  B.  D. 
63. 
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him  if  he  has  received  no  notice  of  and  does  not  know  of 
other  claims  (y). 

But  the  mate's  receipt  is  also  a  recognition  of  property 
in  any  person  named  therein  as  owner,  an  acknowledgment 
that  the  shipper  holds  the  goods  on  his  accomit  (2).  The 
master  will  therefore  be  justified  in  delivering  bills  of 
lading  to  such  a  person  ;  or  to  a  person  proved  to  be  owner 
of  the  goods  (a),  even  though  the  mate's  receipt  is  not 
produced,  if  he  has  received  no  notice  of  other  claims  and 
is  satisfied  the  goods  are  on  board  (6). 

Mere  indorsement  or  transference  of  the  mate's  receipt 
without  notice  to  the  shipo\^Tier  or  his  agent  does  not  pass 
the  property  in  the  goods,  and  a  custom  to  that  effect  has 
been  held  bad  (b). 

Statements  in  the  mate's  receipt  are  not  conclusive 
against  the  shipowner,  but  throw  on  him  the  burden  of 
disproving  them  (c). 

Note  1. — A  clean  receipt  is  one  in  which  the  acknowledgment 
of  the  receipt  of  the  goods  is  not  quaUfied  by  any  reservation  as 
to  their  quaUty  or  quantity  (d).  So  also  a  clean  bill  of  lading 
is  one  in  which  there  is  nothing  to  qualify  the  admission 
that  so  many  packages  are  shipped  in  good  order  and  well 
conditioned  (e). 

Note  2. — The  bill  of  lading  sometimes  provides  expressly  when 
the  ship's  responsibility  shall  commence  ;  e.g.  "  when  goods  are 
taken  in  from  a  lighter,  when  the  goods  are  over  the  ship's  deck 
level  with  the  rail ;  "  or  "  it  is  expressly  stipulated  that  the  goods 
mentioned  in  this  bill  of  lading,  while  awaiting  shipment  on  any 
quay  or  Ughter  in  Liverpool,  shall  be  at  risk  of  shipper ;  "  or 
"  the  cargo  to  be  taken  from  the  bank  of  the  river  ...  by  the 
ship's  boats  and  crew  at  ship's  risk  and  expense  "  (/). 


(y)  Craven  v.  Ryder  (1816),  6  Taunt.  433 ;  Thompson  v.  Trail  (1826),  6 
B.  &  C.  36 ;   Falk  v.  Fletcher  (1865),  18  C.  B.,  N.  S.  403. 

(2)  Evan^  V.  Nichol  (1841),  3  M.  &  G.  614;  Craven  v.  Byder  (1816),  6 
Taunt.  433.     The  majority  of  receipts  do  not  contain  an  owner's  name. 

(a)  Cowasjee  v.  Thompson  (1845),  5  Moore,  P.  C.  165. 

(b)  Hathesing  v.  Laing  (1873),  L.  R.  17  Eq.  92.  In  practice  lightermen 
and  agents  frequently  detain  the  mate's  receipt  as  security  for  disputed 
accounts  ;  but  shipowners  in  these  cases  often  disregard  the  mate's  receipt 
and  deliver  bills  of  lading  to  the  shipper. 

(c)  Biddulph  V.  Bingham  (1874),  30  L.  T.  30.  Contrast  the  effect  of  a 
statement  by  the  master  within  his  authority.     See  Article  20. 

(d)  Armstrong  v.  Allan  (1892),  8  Times  L.  R.  613. 

(e)  Restitution  S.S.  Co.  v.  Pirie  (1889),  61  L.  T.  at  p.  333. 

if)  See  Nottebohn  v.  Richter  (1886),  18  Q.  B.  D.  63  ;  and  contrast  Damp- 
akibsselskabet  S.  v.  C alder  (1911),  17  Com.  Cas.  97* 
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The  shipowner  usually  requires,  as  a  condition  of  his  assuming 
liability  for  the  goods,  that  they  shall  be  correctly  marked,  e.g. : 
"  The  shippers  to  mark  each  package  before  shipment  with  the 
name  of  the  port  of  destination  in  letters  of  two  inches  in  length 
at  least,  otherwise  the  owners  to  be  free  from  all  responsibility 
for  the  goods  "  ;  or,  "  The  ship  will  not  be  responsible  for  correct 
delivery,  unless  each  package  be  distinctly,  correctly,  and  per- 
manently marked  by  the  merchant  before  shipment  with  a  mark, 
number,  and  address,  and  also  with  the  name  of  the  port  of 
delivery,  which  last  must  be  in  letters  not  less  than  two  inches 
long  "  (g). 

Case  1. — F.,  shippers,  delivered  to  A.'s  servants  on  the  quay 
goods  for  shipment  by  A.'s  vessel  alongside,  and  received  a  mate's 
receipt ;  one  of  the  cases  was  left  behind.  Reld,  that  A.  was  liable 
for  its  loss  (h). 

Case  2. — F.  sold  sugar/,  o.  b.  to  H. :  F.  shipped  the  sugar  on  A.'s 
ship,  receiving  a  "  mate's  receipt  " — "  Received  on  board  the  X. 
for  and  on  account  of  F."  H.  resold  to  K.  ;  K.  obtained  bills  of 
lading  from  A.'s  captain.  Before  the  ship  sailed  H.  failed.  F. 
claimed  to  stop  in  transitu.  The  jury  found  that  by  shipping 
under  the  mate's  receipt  F.  did  not  intend  to  divest  his  lien. 
Held,  that  F.  was  entitled  to  the  bills  of  lading,  and  not  K.,  the 
property  being  still  in  F.  (i). 

Case  3. — F.  sold  goods  to  H.  /.  o.  h.,  took  a  bill  from  H.  in  pay- 
ment, and  shipped  them  on  A.'s  ship,  getting  mate's  receipt.  H. 
failed  while  the  bill  was  running.  F.  claimed  to  stop  in  transitu. 
A.'s  captain  had  made  out  the  bills  of  lading  in  H.'s  name,  without 
production  of  mate's  receipts.  Held,  that,  F.  being  absolutely 
paid  by  bill  (k),  the  right  to  stop  in  transitu  was  gone  ;  that  the 
property  was  therefore  in  G-.,  and  that  the  possession  by  F.  of  the 
mate's  receipts  was  immaterial  (l). 

Case  4. — H.,  acting  as  agent  for  C.  F.,  bought  goods  and  shipped 
them  in  A.'s  vessel,  chartered  to  C.  F.,  obtaining  a  mate's  receipt 
for  them.  C.  F.  indorsed  the  receipts  to  H.,  who  kept  them  as 
security  for  his  payment  by  C.  F.,  but  gave  no  notice  to  A.'s 
captain.  C.  F.  obtained  bills  of  lading  from  the  captain,  and 
endorsed  them  to  a  bank.  The  bank  and  H.  both  claimed  the 
goods.  H.  set  up  a  custom  of  Bombay  that  mate's  receipts  were 
negotiable  instruments,  indorsement  of  which  passed  the  property, 
and  that  captains  were  bound  not  to  give  bills  of  lading  except 
on  the  production  of  the  mate's  receipt.     Held,  that  such  a  custom 


ig)  For  an  example  of  the  working  of  a  similar  exception,  see  Cox  v.  Bruce 
(1886),  18  Q.  B.  D.  147  ;  Parsons  v.  New  Zealand  S.S.  Co.  (1901),  1  Q.  B.  548. 
In  the  latter  case  it  was  held  by  Smith,  M.R.,  and  CoUins,  L.J.,  Romer,  L  J., 
doubting,  that  "  correctly  marked  "  meant  "  marked  in  accordance  with  the 
marks  on  the  bill  of  lading." 

(h)  British  Coluinbia  Co.  v.  Nettleship  (1868),  L.  R.  3  C.  P.  499.  The 
delivery  must  be  to  a  recognised  agent  of  the  shipowner,  as  master,  mate, 
super-cargo,  or  dock  company,  not  merely  on  board  the  ship,  or  to  the  crew 
Cobban  v.  Downe  (1803),  5  Esp.  41 ;  Mackenzie  v.  Rowe  (1810),  2  Camp. 
482. 

(t)  Craven  v.  Ryder  (1816),  6  Taunt.  433. 

(k)  See  Article  64. 

(l)  Cowaajee  v.  Thompson  (1845),  5  Moore,  P.  C.  165. 
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was  bad  ;  that  A.'s  captain,  knowing  C.  F.  to  be  tbe  owners  of  the 
goods,  and  having  no  notice  of  any  other  claim,  was  justified  in 
giving  bills  of  lading  to  C.  F.,  and  that  the  holders  of  the  bills  of 
lading  had  precedence  over  the  holder  of  the  mate's  receipts  (m). 

Case  5. — F.  shipped  goods  in  A.'s  ship,  and  received  a  mate's 
receipt  ;  "  Received  on  board  the  A.  from  F.,  to  be  delivered  to 
G."  F.  had  arranged  with  G.  that  these  goods  shoiild  be  con- 
signed to  him  as  security  for  advances,  and  forwarded  the  receipt 
to  G.  F.  failed,  and  A.  claimed  a  lien  on  the  goods  for  other  debts 
due  from  F.  to  A.  Held,  that  G.,  as  holder  of  the  mate's  receipt, 
acknowledging  that  the  goods  were  held  to  be  deUvered  to  him,  was 
entitled  to  sue  A.  for  the  goods  (n). 

Case  6. — C.  verbally  chartered  a  ship  from  A.,  and  loaded  in  it 
iron  supplied  by  H.  A.'s  mate  gave  a  receipt  for  330  tons  ;  there 
was  no  bill  of  lading.  On  arrival  there  were  only  326^  tons  of  iron. 
C.  had  paid  H.  for  330  tons,  on  the  mate's  receipt.  C.  sued  A.  for 
the  price  of  3^tons  short.  A.'s  mate  proved  that  he  had  dehvered 
all  that  he  had  received.  Held,  that  A.  was  not  hable,  the  mate's 
receipt  being  only  prima  facie  evidence,  which  A.  could 
contradict  (o). 


Article  52. — Shipped  in  Good  Condition. — Weight,  Value, 
and  Contents  unknown. — Quality  and  Quantity  unknown. 

The  insertion,  in  addition  to  the  first,  of  either  or  both  of 
the  last  two  clauses  in  the  bill  of  lading  by  the  master  or 
broker  repudiates  his  liability  for  any  description  of  the 
weight  or  contents,  etc.,  of  the  goods  contained  in  the  bill 
of  lading  ;  but  he  is  bound  to  carry  and  dehver  safely  the 
goods  received  by  him,  whatever  their  contents  or  weight 
may  be  {p). 

These  clauses  only  admit  as  against  the  shipowner  that 
a  package  was  shipped  externally  to  all  appearances  in 
good  condition  {q).  A  mate's  receipt  {r)  or  bill  of  lading  (5) 
which  qualifies  this  admission  is  not  a  "  clean  receipt"  or  a 
"  clean  bill  of  lading." 


(m)  Hathesing  v.  Laing  (1873),  L.  R.  17  Eq.  92. 

(n)  Evans  v.  Nichol  (1841),  3  M.  &  G.  614. 

(o)  Biddulph  v.  Bingham  (1874),  30  L.  T.  30. 

(p)  Jessel  V.  Bath  (1867),  L.  R.  2  Ex.  267  ;  Lebeau  v.  General  Steam  Navi- 
gation Co.  (1872),  L.  R.  8  C.  P.  88.  As  to  burden  of  proof  of  non-shipment, 
see  Smith  v.  Bedouin  Co.  (1896),  A.  C.  70,  and  Article  20. 

(q)  The  Peter  der  Grosse  (1875),  1  P.  D.  414;  but  see  Craig  v.  Delargy 
(1879),  6  So.  Sess.  Cases,  4th  Ser.  1269;  Witzler  v.  Colli7is  (1879),  35  Am.  Rep. 
327. 

(r)  Armstrong  v.  Allan  (1892),  8  Times  L.  R.  613. 

(5)  Restitution  S.S.  Co.  \.  Pirie  (1889),  61  L.  T.  at  p.  333,  and  see  note  1, 
p.  142. 
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If  such  goods  are  delivered  damaged  the  shipper  must 
give  pritnd  facie  evidence  either  that  they  were  shipped 
in  good  condition  internally,  or  that  the  damage  resulted 
from  some  external  cause  within  the  control  of  the  ship- 
owner (t). 

A  statement  in  the  bill  of  lading  that  goods  were 
"  shipped  in  good  order  and  condition  "  will  estop  the 
shipowner  against  an  indorsee  for  value  of  the  bill  from 
proving  that  they  were  not  in  apparent  good  order  and 
condition  (u). 

As  to  the  obligation  under  the  American  Harter  Act  to 
issue  a  bill  of  lading  stating  marks,  number  of  packages,  or 
quantity  and  apparent  condition,  see  the  Act  in  Appendix 
v.,  p.  429. 

Note. — The  common  phrase  in  a  bill  of  lading,  "  marked  and 
numbered  as  per  margin,"  is  of  respectable  antiquity .  "  Marked 
all  Asdth  the  mark  in  the  margent  "  occurs  in  a  bill  of  lading  of 
1541  by  The  Mary,  and  in  one  of  1544  by  The  John  Evangelyst  (x). 

Case  1. — ^D.,  C.'s  broker,  signed  a  biU  of  lading  to  F.  for  thirty- 
three  tons  of  manganese  ;  the  biU  contained  the  printed  words  : 
"  Weight,  contents,  and  value  unknown."  On  arrival  the  ship 
only  delivered  twenty-six  tons,  and  it  was  admitted  that  no  more 
had  been  shipped.  Held,  that  such  a  biU  only  meant  "  a  certain 
quantity  of  manganese  has  been  shipped  which  for  purposes  of 
freight  is  said  by  the  shipper  to  amount  to  so  much,  but  I  do  not 
pretend  or  undertake  to  know  whether  the  statement  of  weight  is 
correct  "  (y). 

(0  The  Ida  (1875),  32  L.  T.  541.  The  Prosperino  Palasso  (1873),  29  L.  T. 
622  ;  which,  however,  is  reversed  in  The  Ida,  so  far  as  it  laid  down  as  a  rule 
of  law  that  the  shipper  must  always  prove  aflSrmatively  good  condition  on 
shipment.  He  must  prhnd  facie  negative  inherent  vice  of  the  goods,  which 
he  can  do  by  shewing  that  the  damage  is  obviously  due  to  an  external  cause. 
See  also  Williatns  v.  Bobbie  (1884),  11  Sc.  Sess.  Cases,  4th  Ser.  982.  The 
non-arrival  of  the  vessel  at  her  destined  port  is  not  even  prima  facie  evidence 
of  neghgence  :  Boyson  v.  Wilson  (1816),  1  Stark.  236.  The  arrival  of  the 
vessel,  but  non-arrival  of  the  goods,  is  such  prima  facie  evidence  :  The 
Xantho  (1886),  2  Times  L.  R.  704.  See  also  Baxter's  Leather  Co.  v.  Royal 
Mail  Co.  (1908),  1  K.  B.  796,  2  K.  B.  626.  ^ 

(m)  Compania,  etc.  v.  Churchill  (1906),  1  K.  B.  237.  "  Quality  unknown  " 
does  not  necessarily  modify  the  effect  of  "  shipped  in  good  condition," 
though  in  some  cases  it  may  do  so.  Ibid.  See  also  Martineaus  v.  Royal 
Mail  Co.  (1912),  17  Com.  Cas.  176  ;  and  Crawford  v.  Allan  Line  (1912),  A.  C . 
130,  at  p.  143. 

(x)  Marsden,  Select  Pleas  in  the  Admiralty  Court  (Selden  Society,  1892), 
Vol.  I.,  at  pp.  112,  126. 

(y)  Jessel  v.  Bath  (1867),  L.  R.  2  Ex.  267.  See  also  Tully  v.  Terry  (1873), 
L.  R.  8  C.  P.  679  ;  Covas  v.  Bingham  (1853),  2  E.  &  B.  836,  where,  on  a  sale 
of  cargo  afloat  by  bill  of  lading,  held,  that  payment  was  to  be  made  on  the 

B.C.P.  10 
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Case  2. — F.  delivered  to  A.  for  shipment  goods  described  in  the 
bill  of  lading  F.  tendered  for  signature  as  "  linen  goods."  A.'s 
captain  signed  the  bill  of  lading,  after  stamping  it,  "  Weight, 
value,  and  contents  unknown."  The  goods  were  really  silk  goods, 
the  misdescription  being  inadvertent  and  not  fraudulent.  In 
transit  two  pieces  of  silk  were  lost,  and  F.  claimed  their  value 
from  A.  Held,  that  the  effect  of  the  words  stamped  was  to  do 
away  with  the  description  in  the  bill  of  lading,  the  contract  being 
to  carry  the  package  whatever  its  contents  might  be  and  declining 
to  be  bound  by  any  statement  of  its  contents,  and  that  A.  was, 
therefore,  liable  {z). 

Case  3. — Goods  were  shipped  under  a  bill  of  lading,  "  Shipped  in 
good  order  and  condition  .  .  .  weight,  contents,  and  value  un- 
known." They  were  delivered  dirty  externally,  and  damaged 
obviously  from  some  external  source.  Held,  that  the  bill  of  lading 
was  evidence  that  externally  the  goods  had  been  shipped  in  good 
order  and  condition  to  the  eye,  and  that,  as  it  was  proved  prima 
facie  that  the  damage  resulted  from  some  external  source,  the 
shipowners,  to  free  themselves,  must  prove  that  the  goods  were 
damaged  when  shipped  (a). 

Case  4. — Cotton  seed  was  shipped  under  a  bill  of  lading  "  in 
good  order  and  well  conditioned  ;  quantity  and  quality  unknown." 
Held,  that  to  render  the  shipowner  Uable  for  the  delivery  of 
damaged  goods,  the  shipper  must  prove  either  shipment  in  good 
condition  or  damage  sustained  on  the  voyage  through  fault  of  the 
shipowner  (b). 

Case  5. — Seven  hundred  pieces  of  pitch  pine  sawn  timber  were 
shipped  under  a  bill  of  lading  stating  :  "  shipped  in  good  order  and 
condition  ;  ...  quality  unknown."  Held  (1),  that  "  quality 
unknown  "  did  not  modify  the  admission  as  to  good  condition  ; 
(2)  that  the  shipowner  was  bound  by  the  admission  as  against 
an  indorsee  of  the  bill  of  lading  (c). 


Article  53. — Cesser  Clause. 


Charters,  especially  those  made  by  Enghsh  agents  for 
foreign  principals,  frequently  contain  a  clause  to  the  effect 
that  the  charterer's  hability  shall  cease  on  shipment  of  the 
cargo.     This  clause,  known  as  the  "  hen  and  exemption 


amount  in  the  bill  of  lading,  and  not  the  amount  actually  delivered  :  and 
Article  141,  post. 

(z)  Lebeau  v.  General  Steam  Navigation  Co.  (1872),  L.  R.  8  C.  P.  88.  The 
case  of  Bradley  v.  Dunipace  (1862),  1  H.  &  C.  521,  which  caused  much 
difference  of  judicial  opinion  at  the  time,  is  doubtful  law  now,  unless  it  can 
be  explained  on  the  ground  that  a  parcel  of  different  identity  was  delivered. 
Cf.  ColUns,  L.J.,  Parson-s  v.  New  Zealand  Co.  (1901),  1  Q.  B.  548,  at  p.  567. 

(a)  The  Peter  der  Grosse  (1875),  1  P.  D.  414.  If  the  damage  had  not  been 
obviously  external,  the  shipper  must  have  connected  it  in  some  way  with  the 
shipowner.     Cf.  Crawford  v.  Allan  (1912),  A.  C.  130,  at  pp.  143  and  147. 

(6)  The  Ida  (1875),  32  L.  T.  541. 

(c)  Compania,  etc.  v.  Churchill  (1906),  1  K.  B.  237.  Cf.  Martineaus  v. 
Royal  Mail  Co.  (1912),  17  Com.  Cas.  176. 
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clause,"  or  "  cesser  clause  "  (d),  is  usually  inserted  in  con- 
sideration of  the  granting  to  the  shipowner  of  a  lien,  which 
he  would  not  otherwise  possess,  on  the  cargo  for  demurrage 
and  dead  freight  (e). 

The  tendency  of  the  Courts  is  to  hold  that  the  exemption 
granted  to  the  charterer  is  co-extensive  with  the  lien  thus 
conferred  on  the  shipowner  (/). 

Where  therefore  'no  lien  at  all  has  been  granted  to  the 
shipowner,  the  Courts  have  been  slow  to  reUeve  the  char- 
terer from  liabilities  arising  either  before  or  after  the  ship- 
ment of  the  cargo  {g)  ;  but,  where  the  words  make  it  clear 
that  such  was  the  intention  of  the  parties,  they  have  held 
the  charterer  relieved  (h),  even  though  the  effect  of  such  a 
decision  was  to  leave  the  shipowner  without  remedy  (i). 

Similarly  where  a  lien  has  been  granted  to  the  shipowner 
the  Courts  have  held  the  charterer  excused  from  claims  for 
which  the  shipowner  has  a  lien  (k)  or  some  other  security 
on  the  cargo  (l),  but  have  treated  him  as  liable  for  claims 
for  which  the  shipowner  has  no  such  lien  (m),  or  which  the 


(d)  E.g.  :  "  This  charter  being  entered  into  on  behalf  of  others,  all  liability 
of  the  parties  signing  to  cease  after  shipment  of  cargo,  in  consideration  of 
which  it  is  agreed  that  for  the  payment  of  all  freight,  dead  freight,  and 
demurrage,  the  said  owner  shall  have  an  absolute  Uen  and  charge  on  the  said 
cargo." 

((?)  See  Article  161. 

( /  )  Clink  V.  Badford  (1891),  1  Q.  B.  625  (C.A.) ;  Hanse^i  v.  Harrold  (1894), 
1  Q.  B.  612  (C.A.) ;  Dunlop  v.  Balfour  (1892),  1  Q.  B.  507  :  see  especially  the 
j udgment  of  Wright,  J.  See  also  Gray  v.  Carr  ( 187 1 ),  L.  R.  6  Q.  B. ,  at  p.  544, 
and  French  v.  Gerber  (1877),  2  C.  P.  D.,  at  p.  250. 

(g)  Christoffersen  v.  Hansen  (1872),  L.  R.  7  Q.  B.  509. 

(A)  Oglesby  v.  Yglesias  (1858),  E.  B.  &  E.  930  ;  Milvain  v.  Perez  (1861),  3 
E.  &  E.  495. 

(i)  It  is  clear  that  the  charterer  is  reheved  by  the  cesser  clause  from  liabili- 
ties accruing  after  the  shipment  of  the  cargo ;  there  has  been  a  conflict  of 
opinion  whether  he  was  in  addition  reheved  from  liabihties  accruing  before 
such  shipment ;  and,  though  the  authorities  now  estabhsh  that  he  is,  if  a 
corresponding  hen  is  given  to  the  shipowner,  yet  several  judges,  and  notably 
Lord  Esher,  while  recognising  that  the  authorities  decide  this,  have  thought 
that  on  principle  the  decisions  should  have  been  the  other  way.  See  per 
Brett,  J.,  in  Gray  v.  Carr,  L.  R.  6  Q.  B.,  at  p.  537,  and  in  Kish  v.  Cory  (1875), 
L.  R.  10  Q.  B.,  at  p.  559 ;  also  per  Coleridge,  L.C.  J.,  in  the  latter  case,  at 
p.  557,  and  per  Grove,  J.,  at  p.  562  ;  but,  as  the  latter  learned  judge  says, 
"  The  authorities,  however,  are  too  strong  to  be  overruled  even  by  a  Court 
of  Error." 

(k)  Francesco  v.  Massey  (1873),  L.  R.  8  Ex.  101  ;  Kish  v.  Cory  (1875), 
L.  R.  10  Q.  B.  553  ;  Bannister  v.  Breslauer  (1867),  L.  R.  2  C.  P.  497  ;  San 
guineiti  v.  Pacific  titeam  Navigation  Co.  (1877),  2  Q.  B.  D.  238. 

(0  French  v.  Gerber  (1877),  2  C.  P.  D.,  at  p.  250. 

(m)  Clink  v.  Radford  (1891),  1  Q.  B.  625;    Hansen  v.  Harrold  (1894),  I 
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express  words  of  the  clause  shew  that  he  was  intended  to  be 
liable  for  {n). 

The  rule  that  the  cesser  clause  does  not  protect  the 
charterer  against  claims  for  which  no  lien  is  given  by  the 
bill  of  lading  applies  even  when  the  form  of  bill  of  lading 
to  be  signed  is  specified  in  the  charterparty,  and  one  is 
signed  in  that  specified  form  (o). 

The  fact  that  the  charterer  is  also  the  consignee  of  the 
cargo  will  not  destroy,  his  exemption  under  such  a 
clause  ip),  unless  he  is  consignee  under  a  bill  of  lading 
incorporating  and  so  reviving  the  liabilities  of  the  charter, 
when  the  cesser  clause  will  be  held  inapphcable  to  the  new 
contract  as  regards  liabilities  accruing  after  the  shipment 
of  the  cargo  {q). 

Case  1. — A  ship  was  chartered  with  no  provision  as  to  rate  of 
loading  or  demurrage  at  port  of  loading,  but  with  such  provisions 
relating  to  the  port  of  discharge,  and  also  a  clause  :  "  The  char- 
terer's liability  under  this  charter  to  cease  on  the  cargo  being 
loaded,  the  owners  having  a  lien  on  the  cargo  for  the  freight  and 
demurrage."  On  a  claim  by  the  shipowners  for  damages  for 
detention  at  the  port  of  loading,  held,  that  as  no  lien  was  given  for 
such  damages  under  the  name  "  demurrage,"  the  cesser  clause 
did  not  free  the  charterers  (r). 

Case  2. — ^A  ship  was  chartered  at  a  lump  freight,  the  liability  of 
charterers  to  cease  on  the  vessel  being  loaded,  the  master  and 
owners  having  a  lien  on  the  cargo  for  all  freight  and  demurrage 
under  the  charter.  The  charterers  had  under  the  charter  the 
privilege  of  rechartering  the  vessel  at  any  rate  of  freight  without 
prejudice  to  the  charter,  the  captain  to  sign  bills  of  lading  .  .  . 
at  the  current  or  any  rate  of  freight  without  prejudice  to  the 
charter. 

The  charterers  rechartered  and  presented  bills  of  lading  shewing 
freight  payable  by  weight  delivered  in  London  for  a  sum  sufficient 
to  satisfy  the  balance  of  freight  due  under  the  charter.  The  cap- 
tain signed  them.  On  the  voyage  the  cargo  diminished  in  weight 
BO  that  the  bill  of  lading  freight  was  not  sufficient  to  cover  the 
freight  due  under  the  charter,  leaving  a  balance  still  unpaid.  The 
shipowners  sued  the  charterers  for  this  balance.     The  charterers 


Q.  B.  612 ;  Dunlop  v.  Balfour  (1892),  1  Q.  B.  507  ;  Lockhart  v.  Falk  ^875), 
L.  R.  10  Ex.  132  ;   Francesco  v.  Massey,  vide  supra. 

(n)  Lister  v.  Van  Haansbergen  (1876),  1  Q.  B.  D.  269 ;  Pederson  v. 
Lotinga  (1857),  28  L.  T.,  0.  S.  267. 

(o)  Jennesen  v.  Secretary  of  State  for  India  (1916),  2  K.  B.  702. 

(p)  Sanguinetti  v.  Pacific  Steam  Navigation  Co.  (1877),  2  Q.  B.  D.  238. 

(q)  Gulli'ichen  v.  Stewart  (1884),  13  Q.  B.  D.  367  (demurrage  at  port  of  dis- 
charge) ;  Bryden  v.  Niebuhr  (1884),  1  C.  &  E.  241  (demurrage  at  port  of  call) ; 
which,  it  is  submitted,  overrule  Barwick  v.  Burnyeat  (1877),  36  L.  T.  250. 

(r)  Clink  v.  Radford  (1891),  1  Q.  B.  625  (C.A.). 
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pleaded  the  cesser  clause.  Held,  no  defence,  as  the  cesser  clause 
only  relieved  the  charterers  to  the  extent  to  which  an  effective  lien 
was  given  to  the  shipowners  (s). 

Note. — The  importance  of  the  decision  in  Hansen  v.  Harrold  (s) 
is  in  the  frequent  cases  where,  there  being  a  cesser  clause  in  the 
charter  with  a  lien  for  demurrage,  demurrage  is  alleged  to  have 
been  incurred  at  the  port  of  loading,  but  is  disputed.  The 
captain  is  asked  under  the  terms  of  the  charter  to  sign  bills  of 
lading  as  presented,  which  give  no  Lien  for  demurrage.  He 
fears  that  if  he  does  so,  the  cesser  clause  will  prevent  his  owners 
from  recovering  demurrage  at  all.  It  appears  to  follow  from 
Hansen  v.  Harrold  (s)  that  if,  owing  to  the  terms  of  the  bill  of 
lading,  the  shipowner  has  no  effective  Uen  for  demurrage,  the 
charterer  will  not  be  relieved  by  the  cesser  clause,  from  a  claim 
for  demurrage.  See,  for  a  dispute  of  this  kind  settled  by  agree- 
ment, Anderson  v.  English  Co.  (t) ;  other  similar  cases  have 
arisen  in  arbitrations.  The  decision  in  J anentsky  v.  Langridge{u) 
does  not  conflict  with  this,  for  if  the  cesser  clause  did  not  operate 
because  there  was  no  lien  for  the  freight  unpaid,  yet  the  char- 
terers were  only  liable  on  right  delivery  of  the  cargo  which  had 
not  taken  place.  The  chief  difficulty  in  the  interpretation  of 
the  clause  arises  from  the  term  "  demurrage,"  which  strictly 
means  an  agreed  and  certain  sum  payable  under  the  contract  for 
delay  beyond  the  agreed  lay-days  ;  but  may  also  be  taken  more 
widely  to  mean  the  xmliquidated  damages  payable  for  breach  of 
the  implied  covenant  to  load  within  a  reasonable  time,  known  in 
law  as  "  damages  for  detention  "  (x),  and  the  term  appears  often 
to  be  used  commercially  in  this  wider  sense. 

The  cases,  though  contradictory,  appear  to  yield  the  rules  laid 
down  in  the  next  article,  as  to  charters  containing  a  "  cesser 
clause,"  and  a  lien  for  "  demurrage." 


Article  54. — Demurrage  and  Cesser  Clause. 

Where  no  demurrage  in  the  strict  sense  of  the  term  {y)  is 
stipulated  for  in  the  provisions  as  to  lay-days,  but  a  lien 
for  demurrage  is  given  by  the  cesser  clause  to  the  ship- 
owner, such  a  Uen  will  include  damages  for  detention  at 


(s)  Hansen  v.  Harrold  (1894),  1  Q.  B.  612  (C.A.) :  see  Winiam.s  v.  Canton 
Co.  (1901),  A.  C.  462. 

(0  (1895),  1  Com.  Cases,  85. 

(m)  (1895),  1  Com.  Cases,  90. 

(z)  frroy  V.  Carr  (1871),  L.  R.  6  Q.  B.  544,  551. 

(y)  Agreed  damages  to  be  paid  for  the  delay  of  the  ship  in  loading  or  un- 
loading beyond  an  agreed  period,  such  delay  not  being  caused  by  default  of 
the  shipowner. 
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the  port  of  loading,  and  the  charterer  \v111  therefore  not  be 
liable  for  such  damages  (2). 

Where  demurrage  in  the  strict  sense  of  the  term  is  stipu- 
lated for  in  the  charter,  after  provisions  as  to  both  loading 
and  discharging,  it  applies  to  both  :  if  then  a  lien  for 
demurrage  is  given  together  with  a  cesser  clause,  such  a 
lien  appUes  only  to  demurrage  in  the  strict  sense  (a)  [and 
not  to  damages  for  detention  beyond  the  agreed  days  on 
demurrage]  {b ) .  The  charterer  will  therefore  be  freed  from 
liabiUty  for  demurrage  at  the  port  of  loading  (c)  [but  not 
for  damages  for  detention  at  the  port  of  loading  (d)  ]  (e). 

Where  there  is  a  stipulation  for  demurrage  at  the  port  of 
discharge,  but  none  at  the  port  of  loading,  the  term 
"  demurrage  "  can  only  be  taken  to  apply  to  the  port  of 
discharge  ;  and  the  shipowner  will  therefore  have  no  hen 
for  damages  for  detention  at  the  port  of  loading,  while  the 
charterer  will  be  liable  for  such  damages  (/). 

Note.— These  rules  may  also  he  put  in  another  way.  Where 
a  lien  for  demurrage  is  given  to  the  shipowner  by  a  charter  con- 
taining a  "  cesser  clause,"  the  charterer  will  be  freed  by  the 
"  cesser  clause  "  from  all  liability  for  demurrage  or  detention  at 
the  port  of  discharge. 

At  the  port  of  loading  his  liabilities  will  vary  according  to  the 
stipulations  of  the  charter  as  to  demurrage.  Stipulations  for 
demurrage  at  the  port  of  loading  may  be  either  (g) : — 

(1.)  Exhaustive  :  as  "  ten  days  for  loading,  and  demurrage  at 
£2  per  diem  afterwards,"  which  provides  for  all  delay. 

(2.)  Partial :  as  '"  ten  days  to  load,  ten  days  on  demurrage  at 
£2  per  diem,"  when  all  delay  after  twenty  days  will  give  rise 
to  "  damages  for  detention  ;  "  or  "  demurrage  at  £2  per  diem  "  (h), 
when  demurrage  will  begin  at  a  time  unascertained,  except  that 
such  time  must  be  reasonable. 


(2)  Bannister  v.  Breslauer  (1867),  L.  R.  2  C.  P.  497  ;  only  to  be  supported 
on  this  ground  :  cf.  per  Bowen,  L.J.,  in  Clink  v.  Radford  (1891),  1  Q.  B.,  at 
p.  631,  see  fost,  p.  153. 

(a)  Kish  V.  Cory  (1875),  L.  R.  10  Q.  B.  553. 

(b)  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.  522. 

(c)  Francesco  v.  Ma-ssey  (1873),  L.  R.  8  Ex.  101  ;  Kish  v.  Cory,  vide  supra. 

(d)  Gray  v.  Carr  ;  Francesco  v.  Massey,  vide  supra. 

(e)  The  parts  in  brackets  are  not  yet  clear  law  :   see  note,  infra,  p.  153. 
(/)  Clink  V.  Radford  (1891),  1  Q.  B.  625;    Dunlop  v.  Balfour  (1892),  1 

Q.  B.  507  ;  Lockhart  v.  Falk  (1875),  L.  R.  10  Ex.  132;  Gardiner  v.  Macfar- 
lane  (1889),  16  So.  Sess.  C,  4th  Ser.  658. 

(g)  See  also  Article  121,  post. 

(h)  Cf.  Harris  v.  Jacobs  (1885),  15  Q.  B.  D.  247. 
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(3.)  No7ie :  as  "  ten  days  to  load,"  or  "  load  according  to  the 
custom  of  the  port,"  or  simply  "  load,"  where  all  delay  will  be  met 
by  damages  for  detention. 

With  regard,  then,  to  the  port  of  loading  : — 

(1.)  If  there  is  an  exJiaustive  stipulation  for  demurrage,  the 
charterer  will  be  freed  from  it  by  the  cesser  clause,  the  ship- 
owner having  a  co-extensive  lien  :  Sanguinetti  v.  Pacific  Steam 
Navigation  Co.  {i). 

(2.)  If  there  is  a  partial  stipulation  for  demurrage,  the  char- 
terer will  be  freed  from  his  liability  for  demurrage  :  Kish  v. 
Cory  {k)  ;  Francesco  v.  Massey  (l)  ;  but,  as  the  shipowner  has 
no  lien  for  damages  for  detention  ;  Gray  v.  Carr  (m) ;  the  char- 
terer will  not  be  freed  from  his  liability  for  such  damages  ; 
Francesco  v.  Massey  [1). 

(3.)  If  there  is  no  stipulation  for  demurrage  at  the  port  of 
loading,  but  there  is  one  for  the  port  of  discharge,  the  shipowner 
will  not  have  any  lien  for  damages  for  detention  at  the  port  of 
loading  :  Gray  v.  Carr  {m)  ;  the  charterer  will  not  be  freed  from 
his  liability  for  them  :  Lockhart  v.  Falk  {n). 

(4.)  If  there  is  no  stipulation  for  demurrage  either  at  the 
port  of  loading  or  port  of  discharge,  but  a  lien  for  demurrage, 
it  will  be  construed  to  give  the  shipowner  a  lien  for  damages 
for  detention  at  the  port  of  loading,  and  therefore  to  excuse 
the  charterer  from  liability  for  such  damages  :  Bannister  v. 
Breslauer  (o). 

Case  1. — A  ship  was  chartered  to  load  in  regular  turn  in  the 
customary  manner  ..."  this  charter  being  concluded  by  C.  on 
behalf  of  another  party  resident  abroad,  it  is  agreed  that  all  liabi- 
lity of  C.  in  every  respect  and  as  to  all  matters  and  things  as  well 
before  as  during  and  after  the  shipping  of  the  cargo  shall  cease  as 
soon  as  he  has  shipped  the  cargo."  Held,  that  by  this  clause  the 
charterers,  on  shipment  of  the  cargo,  were  protected  from  liability 
for  delay  in  loading  (p). 

Case  2. — A  ship  was  chartered  by  C.  "to  load  in  fifteen  working 
days,  the  vessel  to  be  discharged  at  the  rate  of  thirty-five  tons  per 
working  day,  and  ten  days  on  demurrage  over  and  above  her  said 
lay-days,  C.'s  liability  to  cease  when  ship  is  loaded,  the  captain 
having  a  lien  upon  the  cargo  for  freight  and  demurrage."  A  claim 
was  made  against  C.  for  five  days'  demurrage,  and  fourteen  days' 
detention  beyond  the  days  on  demurrage.  On  the  trial  C.  was 
held  liable  both  f-or  demurrage  and  for  damages  for  detention. 


(t)  (1877),  2  Q.  B.  D.  238. 

{k)  a875),  L.  R.  10  Q.  B.  553. 

(I)  (1873),  L.  R.  8  Ex.  101,  and  see  the  reasoning  in  Clink  v.  Radford  {\mi), 
1  Q.  B.  625,  and  Dunlop  v.  Balfour  (1892),  1  Q  B.  507. 

(m)  (1871),  L.  R.  6  Q.  B.  522. 

(re)  (1875),  L.  R.  10  Ex.  132;  Gardiner  v.  Macfarlane  (1889),  16  Sc.  Sess. 
C,  4th  Ser.  658. 

(o)  (1867),  L.  R.  2  C.  P.  497  ;   but  see  note,  p.  157. 

(p)  Milvain  v.  Perez  (1861),  3  E.  &  E.  495.  See  also  Oglesby  v.  Yglesiaa 
1  858).  E.  B.  &  E.  930. 
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He  appealed  as  to  demurrage,  admitting  he  was  liable  for  damages 
for  detention.  Held,  that  as  the  owner  had  a  lien  for  demurrage, 
C.  was  not  liable  for  it  {q). 

Case  3. — A  ship  was  chartered  by  C.  to  carry  rice,  calling  at  a 
port  for  orders  "to  be  foi-warded  within  forty-eight  hours  after 
notice  of  her  arrival  had  been  given  to  and  received  by  charterer's 
agents  in  London,  or  lay-days  to  count.  .  .  .  Liability  of  C.  to 
cease  as  soon  as  cargo  is  on  board,  provided  the  same  is  worth  the 
freight  at  port  of  discharge,  but  the  owners  of  the  ship  to  have  an 
absolute  lien  on  the  cargo  for  aU  demurrage."  C.  delayed  orders 
at  the  port  of  call,  and  ordered  the  ship  to  a  port  which  was  not 
good  and  safe.  Held,  that  C.  was  exonerated  by  the  cesser  clause, 
the  term  "  lay-days  to  count  "  giving  the  owner  some  protection 
by  his  lien  on  the  cargo  (r). 

Case  4. — A  ship  was  chartered  to  load  in  the  customary  manner, 
proceed  to  Z.,  and  then  deliver,  "  the  cargo  to  be  discharged  in  ten 
working  days.  Demurrage  at  £2  per  100  tons  register  per  diem. 
The  ship  to  have  an  absolute  lien  on  cargo  for  freight  and  demur- 
rage, the  charterer's  liability  to  any  clauses  in  this  charter  ceasing 
when  he  has  delivered  the  cargo  alongside  ship."  The  ship  was 
delayed  in  loading.  Held,  that  demurrage  in  the  clause  giving  the 
lien  only  applied  to  demurrage  at  the  port  of  discharge,  and  that 
the  charterer  was  therefore  liable  for  damages  for  detention  at  the 
port  of  loading  (s). 

Case  5.- — A  ship  was  chartered  to  load  a  full  and  complete  cargo 
..."  this  charter  being  concluded  by  C.  for  and  on  account  of 
another  party,  it  is  agreed  that  all  liability  of  C.  shall  cease  as  soon 
as  the  cargo  is  shipped,  loading  excepted,  the  owner  agreeing  to 
rest  solely  on  his  lien  on  the  cargo  for  freight,  demurrage,  and  all 
other  claims."  Held,  that  the  charterers  were  liable  for  delay  in 
loading  (t). 

Case  6. — A  ship  was  chartered  by  C.  "  to  load  and  unload  with 
all  dispatch  .  .  .  C.'s  liability  to  cease  when  the  cargo  is  shipped, 
provided  the  same  is  worth  the  freight  on  arrival  at  the  port  of 
discharge,  the  captain  having  an  absolute  lien  on  it  for  freight  and 
demurrage."  Held,  that  demurrage  applied  to  delay  at  the  port 
of  loading,  that  the  owner  had  therefore  a  lien  for  it,  and  that  the 
charterer  was  not  liable  {u). 

Note. — Lord  Bramwell  piquantly  described  this  class  of  cases 
as  "cases  where  no  principle  of. law  is  involved,  but  only  the 


(q)  Francesco  v.  Massey  (1873),  L.  R.  8  Ex.  101.  See  also  Kish  v.  Cory 
(1875),  L.  R.  10  Q.  B.  553  (C.A.). 

(r)  French  v.  Gerber  (C.A.)  (1877),  2  C.  P.  D.  247. 

{s)  Lockhart  v.  Falk  (1875),  L.  R.  10  Ex.  132;  Gardiner  v.  Macfarlane 
(1889),  17  Sc.  Sess.  C,  4th  Ser.  658  :  see  Clink  v.  Radford  (1891),  1  Q.  B. 
625  ;   Dimlop  v.  Balfour  (1892),  1  Q.  B.  507. 

(t)  Lister  v.  Van  Haansbergen  (1876),  1  Q.  B.  D.  269.  This  case  turns  on 
express  evidence  of  intention  in  the  words  "  loading  excepted."  So  also 
Pederson  v.  Lotinga  (r857),  28  L.  T.  267,  may  be  supported  as  turning  on  a 
clause  to  pay  demurrage  at  the  port  of  loading,  day  by  day,  and  is  so  con- 
strued by  Blackburn,  J.,  in  Christoffersen  v.  Hansen  (1872),  L.  R.  7  Q.  B. 
at  p.  514.  In  Rederiaktieselskabet  Superior  v.  Dewar  (1909).  2  K.  B.  998, 
demurrage  was  "  to  be  paid  day  by  day  as  falling  due,"  but  there  was  no 
cesser  clause  and  Pederson  v.  Lotinga  was  held  to  be  inapplicable. 

(u)  Bannister  v.  Breslauer  (1867),  L.  R.  2  C.  P.  497.  This  case  has  been 
much  doubted,  but  never  formally  overruled.     See  post,  p.  157. 
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meaning  of  careless  and  slovenly  documents  "  (x).  There  is, 
however,  an  important  conflict  of  principles  of  construction. 
The  earlier  cases  seem  to  have  proceeded  on  the  view  that  the 
cesser  clause  only  freed  the  charterer  from  his  liability  for  breaches 
occurring  after  the  shipment  of  the  cargo,  unless  an  intention 
to  free  him  from  liability  for  previous  breaches  was  clearly  shewn  : 
Milvain  v.  Perez  (y).  Later  and  more  authoritative  construction 
has,  in  all  cases  where  a  lien  has  been  given  to  the  shipowner, 
freed  the  charterer  from  liability  for  breaches  before  or  after 
shipment  of  cargo,  to  the  extent  of  the  lien,  unless  an  intention 
to  render  him  liable  was  clearly  shewn  :  acting  on  the  principle 
that  the  charterer's  exemption  should  be  co-extensive  with  the 
shipowner's  lien  (z).  But,  if  this  is  to  be  consistently  applied 
to  the  claims  for  or  in  the  nature  of  demurrage,  either  (1)  there 
must  be  a  lien  for  damages  for  detention  in  loading,  under  the  name 
of  "  demurrage  "  ;  for  if  there  is  not,  and  the  charterer  is  freed 
from  liabibty  for  all  breaches  before  the  shipment  of  cargo,  he 
is  freed  from  liability  for  damages  for  detention  in  loading  while 
the  shipowner  has  no  corresponding  lien  on  the  cargo  to  indemnify 
him  ;  or  (2)  the  charterer  must  in  spite  of  the  cesser  clause  still  he 
liable  for  damages  for  detention  at  the  port  of  loading  ;  for,  if  he 
is  not,  the  shipowner,  having  no  lien  for  such  damages,  is  also 
precluded  by  the  cesser  clause  from  his  remedy  against  the 
charterer,  and  thus  has  a  wrong  without  a  remedy. 

The  only  case  in  which  a  lien  for  "  demurrage  "  has  been  held 
to  cover  damages  for  detention  is  Bannister  v.  Breslauer  (a),  in 
which  there  was  no  provision  at  all  in  the  charter  for  demurrage 
in  the  strict  sense,  though  a  lien  for  "  demurrage  "  was  given, 
and  this  is  the  only  ground  on  which  this  case  is  sustainable  (6). 
It  is  clearly  settled  that  in  charters  where  there  is  a  provision 
for  demurrage  at  the  port  of  discharge,  but  none  at  the  port  of 
loading,  the  charterer  will  not  be  freed  by  the  cesser  clause  from 
liability  for  damages  for  detention  at  the  port  of  loading  (c),  and 
the  only  case  waiting  judicial  decision  is  where  there  is  a  partial 
provision  for  demurrage  at  the  port  of  loading,  as  "  ten  days  on 
demurrage  at  £10  per  diem,"  which  does  not  cover  the  whole 
delay.  In  this  case  the  charterer  will  certainly  be  freed  from 
his  liability  for  demurrage  in  the  strict  sense,  but  his  liability 
for  damages  for  detention  beyond  the  agreed  days  remains 
doubtful. 

The  difficulty  was  recognised  by  Brett,  J.,  and  Amphlett,  B., 
in  Kish  v.  Cory  {d) ;  but  the  decision  of  the  point  was  not  neces- 


{x)  L.  R.  6  Q.  B.  at  p.  549. 
{y)  (1861),  3  E.  &  E.  495. 

(2)  See  Clink  v.  Radford  (1891),  1  Q.  B.  625  ;    Dunlop  v.  Balfour  (1892), 
1  Q.  B.  507  ;  Hansen  v.  //arroW  (1894),  1  Q.  B.  612. 
(«)  (1867),  L.  R.  2  C.  P.  497  ;  see  post,  p.  157. 

(b)  Per  Bowen,  L.J.,  in  Clink  v.  Radford  (1891),  1  Q.  B.  at  p.  631. 

(c)  Cli7ik  V.  Radford  (v.  s.) ;   Dunlop  v.  Balfour  (1892),  1  Q.  B.  507. 
(rf)  (1875),  L.  R.  10  Q  ,B.  553. 
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sary  to  the  case,  and  Amphlett,  B.,  therefore  declined  to  express 
any  opinion,  while  Brett,  J.,  and  Coleridge,  C.J.,  held  the  view, 
that  the  first  alternative,  a  lien  for  damages  for  detention,  under 
the  name  of  "  demurrage,"  or,  in  wider  terms,  a  lien  to  the  ship- 
owner for  whatever  claims  the  charterer  is  exempted  from,  would 
be  adopted  when  the  case  arose.  Cleasby,  B.,  suggested  the 
second  alternative. 

In  Gray  v.  Carr  (1871)  (e)  four  judges  in  the  Exchequer  Chamber 
expressly  held  that  the  clause,  "  the  owners  to  have  an  absolute 
lien  for  demurrage  on  the  cargo,"  did  not  give  the  owners  a  lien 
for  damages  for  detention  at  the  port  of  loading,  as  distinguished 
from  demurrage  there  ;  and  Brett,  J.,  who,  with  Willes,  J., 
dissented  on  another  point,  said  nothing  to  qualify  this,  but  put 
forward,  as  his  own  view,  that  the  cesser  clause  only  freed  the 
charterer  from  liabilities  arising  after  loading.  In  that  case  a 
ship  was  chartered  to  load  at  X.  in  "  fifty  running  days  for 
loading,  to  be  discharged  as  fast  as  ship  can  put  cargo  out,  and 
ten  days  on  demurrage  at  £8  per  day.  The  owners  to  have  an 
absolute  lien  on  the  cargo  for  .  .  .  demurrage  .  .  .  charterer's 
liability  to  cease  on  shipment  of  the  cargo."  Cargo  was  shipped 
under  bills  of  lading  to  be  delivered  as  per  charter  to  G.,  "  he 
paying  freight,  and  all  other  conditions,  or  demurrage,  if  any 
should  be  incurred  for  the  goods,  as  per  charter."  The  vessel 
was  detained  ten  days  on  demurrage  in  loading  at  X.,  and  eighteen 
days  beyond.  At  the  port  of  discharge  the  master  claimed 
against  the  consignees  a  lien  for  demurrage  for  ten  days  and  for 
damages  for  detention  for  eighteen  days.  It  thus  became 
essential  to  determine  what  lien  the  master  had  by  charter, 
before  ascertaining  how  much  of  the  charter  the  bill  of  lading 
incorporated.  And  four  judges  (/)  expressly  held  that  the  ship- 
owner under  such  a  charter  had  a  lien  for  demurrage,  but  not 
for  damages  for  detention.  In  Francesco  v.  Massey  (g)  the  Court 
below  had  held  the  charterer  liable  for  damages  for  detention, 
and,  though  he  appealed  successfully  against  another  part  of  their 
judgment,  he  did  not  appeal  on  this  point,  on  which  the  Court  had 
followed  Gray  v.  Carr.  And  in  Lockhart  v.  Falk  {h),  Clink  v. 
Radford  (t),  and  Dunlop  v.  Balfour  (k)  the  Court  expressly  held 
that  demurrage  in  the  clause  giving  the  lien  must  be  confined  to 
demurrage  in  the  strictest  sense  of  the  term. 

The  suggested  lien  is  open  to  the  further  objection  that  it  is  a 
lien  for  imliquidated  damages,  the  objections  to  which  in  ship- 


(c)  L.  R.  6  Q.  B.  522.     See  note  following  Article  161,  p.  374. 

(/)  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.,  per  Cleasby,  B.,  at  pp.  o27,  528. 
Channell,  B.,  p.  544.     Bramwell,  B.,  p.  551.     Kelly,  C.B.,  p.  556. 

(g)  (1873),  L.  R.  8  Ex.  101  (C.A.). 

(h)  (1875),  L.  R.  10  Ex.  132,  136.  Followed  in  Gardiner  v.  Macfarlane 
(1889),  16  Sc.  Sess.  C.  658. 

(i)  (1891),  1  Q.  B.  625. 

(k)  (1892),  1  Q.  B.  507. 
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ping  cases  have  been  pointed  out  most  forcibly  by  Brett,  J., 
himself  in  Gray  v.  Can  (I). 

On  the  other  hand,  in  favour  of  the  first  alternative  are  the 
remarks  of  Coleridge,  C.J.,  and  Brett,  J.,  in  Kish  v.  Cory  (m)  ; 
the  dicta  of  Mellish,  L.J.,  and  Brett,  L.J.,  in  Sanguinetti  v. 
Pacific  Steam  Navigation  Co.  [n),  and  the  cases  of  Bannister  v. 
Breslauer  (a),  and  Restitution  Co.  v.  Pirie  (p).  But  in  two  of 
these  cases  the  remarks  of  the  learned  judges  on  tliis  point  were 
not  necessary  for  the  decision  ;  the  third  case  has  been  much 
questioned  (q),  and  the  last  case  must,  it  is  submitted,  be  taken 
as  overruled. 

In  Kish  V.  Cory  (r)  a  ship  was  chartered  "to  be  loaded  in 
thirteen  working  days,  and  discharged  at  not  less  than  thirty- 
five  tons  per  working  day.  Ten  days  on  demurrage  above  the 
said  days.  Charterer's  liability  to  cease  when  ship  is  loaded, 
the  captain  having  a  lien  on  cargo  for  freight  and  demurrage." 
It  was  held,  following  Francesco  v.  Massey,  that  the  charterer 
was  not  liable  for  demurrage  in  the  strict  sense  at  the  port  of 
loading,  for  which  the  shipowner  had  a  lien.  But  in  the  course 
of  the  argument  Brett,  J.,  raised  the  question  of  damages  for 
detention,  and  some  of  the  judges  expressed  opinions  on  the 
point,  though  it  was  not  involved  in  the  decision  of  the  case. 
Coleridge,  C.J.,  said  (s) :  "  I  am  inclined  to  think  that,  even  in  a 
case  where  the  shipowner  sues  for  unliquidated  damages  for  deten- 
tion at  the  port  of  loading,  and  the  charterer  relies  on  the  clause 
exempting  him  from  liability,  it  will  be  held  that  the  charterer's 
liability  ceases  on  loading,  and  the  lien  attaches  "  {t).  Brett,  J., 
in  a  lengthy  passage  {u)  which  deserves  careful  attention  expressed 
his  strong  opinion  that  "  demurrage  "  should  be  held  to  cover 
damages  for  detention,  and  his  readiness  to  adopt  that  view  in 
future  decisions. 

Amphlett,  B.  {v),  declined  to  express  an  opinion  as  to  which 
of  the  alternatives  was  the  right  view,  as  the  question  was  unne- 


(l)  Vide  supra,  at  p.  535.  See  also  Clink  v.  Radford,  at  pp.  629,  631,  633, 
and  Dunlop  v.  Balfour,  at  pp.  516,  519.  And  see  Phillips  v.  Rodie  (1814),  15 
East,  547,  and  note  following  Article  161,  p.  374. 

(m)  (1875),  L.  R.  10  Q.  B.  (C.A.)  553. 

(n)  (1877),  2  Q.  B.  D.  (C.A.)  238. 

(o)  (1867),  L.  R.  2C.  P.  497. 

(p)  (1899),  61  L.  T.  330  ;   affirmed,  6  Times  L.  R.  50. 

{q)  Brett,  M.R.,  following  his  own  remarks  in  Sanguinetti  v.  Pacific  Steam 
Co.,  gave  a  similar  wide  interpretation  to  "  demurrage  "  in  Harris  v.  Jacobs 
(1885),  15  Q.  B.  D.  247.  The  Scotch  Courts  have  refused  to  follow  these 
dicta  of  Lord  Esher.  See  Gardiner  v.  Macfarlane  (1889),  16  Sc.  Sess.  C, 
4th  Ser.  658. 

(r)  (1875),  L.  R.  10  Q.  B.  (C.A.)  553. 

(s)  L.  R.  10  Q.  B.  at  p.  558. 

(i)  This,  of  course,  is  directly  contrary  to  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B. 
522,  which  only  seems  to  have  been  cited  on  an  incidental  point. 

(u)  At  pp.  559,  560. 

[v)  Kish  V.  C(yry,  L.  R.  10  Q.  B.  at  p.  563. 
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cessary  for  the  decision  of  the  case.  Grove,  J.,  inclined  to  the 
opinion  that  the  charterer  was  liable  for  breaches  before  shipment 
of  cargo,  but  admitted  that  the  authorities  against  him  were  so 
strong  "  that  they  could  not  be  overruled  even  in  a  Court  of 
Error."  On  the  other  hand,  Cleasby,  B.  (x),  considered  the 
charterer  would  not  be  released  from  liability  for  damages  for 
detention,  and  Pollock,  B.,  appeared  to  agree  with  him. 

The  authority  of  Kish  v.  Cory  (y)  appears  therefore  to  stand 
thus  :  the  point  was  unnecessary  for  the  decision  of  the  case,  and 
did  not  properly  arise  in  it.  Two,  possibly  three,  judges  {z} 
expressly  hold  that  a  lien  for  demurrage  should  be  construed  to 
include  damages  for  detention  ;  two  judges  (a)  apparently  prefer 
the  other  alternative,  that  the  charterer  should  be  liable  for 
damages  for  detention  in  spite  of  the  cesser  clause,  and  one  (&) 
declines  to  pronounce  an  opinion.  Moreover,  an  express  decision 
of  the  Court  of  Exchequer  Chamber  on  the  point  (c)  was  not 
referred  to  by  the  judges. 

The  case  of  Sanguinetti  v.  Pacific  Steam  Navigation  Co.  (d)  as 
an  authority  on  this  point  stands  in  the  same  dubious  position. 
In  that  case  a  ship  was  chartered  to  load  coal  "  at  X.,  at  the  rate 
of  seventy-five  tons  per  clear  working  day  :  stiffening  coal  if 
required,  to  be  supplied  at  ship's  expense,  and  at  the  rate  of  forty 
tons  per  clear  working  day  ;  all  days  on  which  stiffening  coal  is 
taken  on  board  to  be  excluded  from  the  computation  of  the  said 
working  days  allowed  for  loading.  The  vessel  to  be  discharged 
at  the  rate  of  forty  tons  per  clear  working  day.  .  .  .  Demurrage 
to  be  paid  for  each  day  beyond  the  said  days  allowed  for  loading 
and  discharging  at  M.  per  ton  per  diem,  the  master  to  have  a  lien 
on  the  cargo  for  all  demurrage  due  under  this  agreement.  All 
liability  of  the  charterers  under  this  agreement  shall  cease  as  soon 
as  the  cargo  is  on  board  .  .  .  the  owner  and  master  to  have  a  lien 
on  the  cargo  for  all  demurrage." 

A  delay  of  forty-eight  days  in  all  happened  during  the  loading, 
a  great  part  of  which  was  in  loading  stiffening  coal.  If  therefore 
the  demurrage  clause  applied  to  days  on  which  such  coal  was 
loaded  after  the  lay-days  had  expired,  the  whole  of  the  delay 
would  be  covered  by  the  lien  for  demurrage.  All  the  judges  held 
that  the  demurrage  clause  did  so  apply,  and  that,  as  the  shipowner 
was  fully  protected  by  his  lien,  the  charterer  was  not  liable. 
This  decided  the  case,  but  the  Court  also  dealt  with  the  supposition 
that  the  demurrage  clause  did  not  apply,  and  that  the  delay 
in  loading  stiffening  coal  would  give  rise  to  a  claim  for  damages 
for  detention.     In  this  supposed  state  of  the  case  Mellish,  L.J., 


(x)  At  p.  562. 

(y)  (1875),  L.  R.  10  Q.  B.  (C.A.)  553. 

(z)  Coleridge,  C.J.,  Brett,  J.,  possibly  Grove,  J, 

(a)  Cleasbv  and  Pollock,  BB. 

(6)  Amphlett,  B. 

(c)  Gray  v.  Carr. 

(d)  (1877),  2  Q.  B.  D.  239. 


CESSER   CLAUSE.  157 

appears  to  hold,  though  not  very  decidedly,  that  the  shipowner 
would  have  a  lien  for  the  damages  for  detention,  under  the  term 
"  demurrage  "  (e).  Amphlett,  B.,  does  not  express  any  opinion, 
and  Brett,  L.J.,  takes  the  same  view  (/)  he  had  taken  in  Kish  v, 
Cory.  Again,  Gray  v.  Carr  is  not  noticed  by  the  Court ;  and  this 
case  (the  only  clear  opinion  on  the  point,  and  that  obiter,  being 
that  of  Brett,  L.J.,  who  had  previously  expressed  the  same 
opinion)  does  not  much  strengthen  the  position  against  Gray  v. 
Carr. 

In  the  case  of  Bannister  v.  Breslauer  (g),  which  was  decided  on 
demurrer,  the  charter  contained  the  clauses  :  "  Cargo  to  be  loaded 
and  unloaded  with  all  dispatch  .  .  .  the  charterer's  liability 
on  this  charter  to  cease  when  the  cargo  is  shipped,  the  owner 
having  an  absolute  lien  on  it  for  .  .  .  demurrage."  There  was 
no  provision  in  the  charter  for  the  payment  of  "  demurrage  " 
under  that  name.  The  vessel  was  detained  in  loading,  and  the 
owners  sued  the  charterer  for  damages  for  detention.  The 
judges  (A)  held  that  the  charterer  was  discharged,  on  the  view 
apparently  that  the  owner  had  a  lien  for  damages  for  detention, 
under  the  name  of  "  demurrage."  They  barely  notice  the  differ- 
ence between  the  two. 

This  case  has  been  severely  criticised.  In  Gray  v.  Carr  (i) 
Brett,  J.,  thought  "  the  interpretation  of  the  charter  in  that 
case  too  severe,"  and  that  the  charterer  was  not  absolved,  though 
the  learned  judge  then  based  the  charterer's  liability  on  the 
principle  that  the  cesser  clause  only  freed  the  charterer  from 
liabilities  incurred  after  shipment  of  cargo,  which  seems  now 
bad  law.  He,  however,  suggested  that  there  was  in  the  charter 
a  clause  as  to  demurrage  at  the  port  of  discharge,  which  the 
wording  of  the  report  of  the  case  negatives.  Channell,  B.  (k), 
"  thought  the  decision  somewhat  doubtful,  if  the  charterer  was 
held  liable  for  damages  for  detention  "  (as  was  the  case).  Bram- 
well,  B.,  "  respectfully  intimated  his  doubt  of  the  decision  "  {I)  ^ 
and  the  majority  of  the  Court  held  that  the  shipowner  had  not 
a  lien  for  damages  for  detention  under  the  name  of  demurrage. 
In  Francesco  v.  Massey  (m),  Cleasby,  B.,  adopted  the  case  without 
noticing  the  difficulty,  and  Bramwell,  B.,  said  :  "  Though  that 
case  has  been  questioned  it  has  not  been  overruled,  and  is  binding 
on  us."  In  Kish  v.  Cory  {n),  Coleridge,  C.J.,  said  :  "  The 
reasoning  on  which  that  case  was  decided  has  been  questioned,. 


(e)  2  Q.  B.  D.  at  p.  247. 

(/)  At  p.  252. 

ig)  (1867),  L.  R.  2  C.  P.  497. 

(A)  M.  Smith,  Byles,  JJ.  ;   Keating,  J.,  with  some  doubts 

(i)  L.  R.  6  Q.  B.  at  p.  537. 

{k)  L.  R.  6  Q.  B.  522,  at  p.  546. 

{I)  Ibid.,  p.  549. 

(m)  (1873),  L.  R.  8  Ex.  101. 

(n)  (1875),  L.  R,  10  Q.  B.  553,  at  p.  558. 
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and  perhaps  on  strict  examination  does  not  appear  perfectly 
accurate,  but  it  seems  to  me  the  decision  was  perfectly  right." 

If  the  case  is  to  stand,  it  can  only  be  on  the  narrow  ground 
that,  there  being  no  demurrage  clause  in  the  charter,  the  lien 
for  demurrage  must  have  been  intended  to  apply  to  damages 
for  detention,  as  otherwise  it  would  be  meaningless.  On  this 
ground  it  is  distinguished  in  Lockhart  v.  Falk  (o)  and  in  Clink  v. 
Radford  {p),  and  on  this  ground  I  have  treated  it  as  law  in  the 
text.  But  I  cannot  see  how  it  is  compatible  with  Gray  v.  Carr, 
an  express  decision  of  the  Court  of  Exchequer  Chamber,  with 
the  remarks  of  Brett,  J.,  and  other  judges  in  that  case  on  the 
occurrence  of  words  in  these  mercantile  documents  on  printed 
forms,  to  which  no  meaning  need  be  attached  {q),  and  the  incon- 
venience there  suggested  of  a  lien  on  cargo  for  unliquidated 
damages.  It  may  perhaps  be  justified  as  a  strict  application  of 
the  "  cesser  clause,"  even  though  there  was  no  corresponding  lien  ; 
but  this  is  not  the  ground  of  the  judgments. 

In  Restitution  Co.  v.  Pirie  (?•),  which  is  very  inadequately 
reported,  Cave,  J.,  appears  to  have  followed  the  dicta  of  Lord 
Esher,  already  referred  to,  and  the  case  is  affirmed  by  the  Court 
of  Appeal.  If  the  provisions  as  to  loading  were  in  the  nature 
of  demurrage,  the  case  is  perfectly  correct,  but  irrelevant  if  they 
were  in  the  nature  of  damages  for  detention.  The  Court  of  Appeal 
has  dehberately  and  emphatically  decided  the  other  way  in  the  two 
cases  of  Clink  v.  Radford  (s)  and  Dmilop  v.  Balfour  {t). 

Notwithstanding  these  dicta  and  decisions,  it  is  hard  to  see 
how  the  Courts,  in  face  of  Gray  v.  Carr  (u),  can  fail  to  hold  where 
there  is  a  demurrage  clause  in  the  charter,  that  the  hen  for 
demurrage  does  not  include  a  lien  for  damages  for  detention.  It 
must,  however,  be  remembered,  as  a  further  point  of  comphcation, 
that  the  majority  of  the  judges  in  Gray  v.  Carr  held  that  a  lien 
for  "  dead  freight  "  would  not  cover  a  claim  for  unliquidated 
damages.  But  on  this  point  their  view  is  in  conflict  with  McLean 
v.  Fleming  (v),  and  must  now  be  taken  to  be  erroneous  {w). 

The  first  alternative  being  thus  disposed  of,  the  second  is  that 
the  charterer  should  still  be  liable  for  detention  in  loading,  in 
spite  of  the  "  cesser  clause."  Assuming  that  there  is  no  lien  for 
damages  for  detention,  the  adoption  of  this  alternative  would 
carry  out  the  principle  that  the  charterer's  exemption  should  be 
co-extensive  with  the  shipowner's  lien,  at  the  expense  of  the 


(o)  (1875),  L.  R.  10  Ex.  132. 
(p)  (1891),  1  Q.  B.  at  pp.  629,  631. 
Iq)  See  Article  9,  ante. 

(r)  (1889),  61  L.  T.  330  ;   on  appeal,  6  Times  L.  R.  50. 
(s)  (1891),  1  Q.  B.  625. 
(0  (1892),  1  Q.  B.  507. 

(m)  (1871),  L.  R.  6  Q.  B.  522.     The  Scotch  Courts  have  so  held  in  Gardiner 
V.  Macfarlane  (1889),  16  Sc  Sess.  C,  4th  Ser.  658. 
(«)  (1871),  L.  R.  2  H.  L.  128. 
\w)  See  note  to  Article  161,  infra,  p.  374. 
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strict  interpretation  of  the  clause.  The  alternative  has  been 
adopted  in  LocJchart  v.  Falk  {x),  Clink  v.  Radford  (y),  and  Dunlop 
V.  Balfour  (2),  where  the  charterer  was  held  liable  for  damages  for 
detention  at  the  port  of  loading  ;  it  was  also  acted  on  in  Francesco 
V.  Massey  (a),  where  the  charterer  did  not  dispute  his  liability  for 
such  damages  for  detention,  and,  to  some  extent,  in  Christoffersen 
V.  Hansen  (b),  where,  in  the  absence  of  a  lien  for  demurrage, 
the  charterer  was  held  liable  for  demurrage  at  the  port  of  loading 
in  spite  of  the  cesser  clause. 

As  the  result,  it  seems  that  the  principle  to  follow  is,  that  the 
charterer's  exemption  should  be  co-extensive  with  the  ship- 
owner's lien,  and  that,  as  the  existence  of  a  lien  is  governed  by 
principles  of  law,  or  by  express  agreement,  the  lien  should  be 
the  chief  factor  in  the  couple.  That  therefore  where  there  is  no 
lien,  as  in  the  case  of  unliquidated  damages  in  the  absence  of 
express  agreement,  there  should  be  no  exemption  for  the  char- 
terer. This  is  opposed  to  the  view  that  the  charterer  should  be 
held  freed  by  the  cesser  clause,  from  all  claims,  and  that  therefore 
the  shipowner's  lien  should  be  made  co -extensive  with  his 
exemption. 

The  adoption  of  this  principle  involves  disapproval  of  the 
obiter  dicta  in  Kish  v.  Cory  (c),  and  in  Sanguinetti  v.  Pacific 
Steam  Navigation  Co.  {d),  and  perhaps  of  the  decision  in  Restitu- 
tion Co.  V.  Pirie  [e),  and  a  careful  restriction  of  the  application 
of  Bannister  v.  Breslauer  (/),  which,  in  view  of  the  direct  authori- 
ties on  the  point  which  we  have  cited,  does  not  seem  without 
justification  (g). 

(x)  (1875),  L.  R.  10  Ex.  132. 
(y)  (1891),  1  Q.  B.  625. 
(2)  (1892),  1  Q.  B.  507. 
(a)  (1873),  L.  R.  8  Ex.  101. 
(6)  (1872),  L.  R.  7  Q.  B.  509. 

(c)  (1875),  L.  R.  10  Q.  B.  553. 

(d)  (1877),  2  Q,  B.  D.  239. 

(e)  (1889),  61  L.  T.  330  ;  on  appeal,  6  Times  L.  R.  50. 
(/)  (1867),  L.  R.  2C.  P.  497. 

(g)  For  discussion  of  the  question  by  the  Scotch  Courts,  see  Beynon  v. 
Kenneth  (1881),  8  Sc.  Sess.  Cases,  4th  Ser.  p.  594  ;  Lamb  v.  Kaselack  (1882), 
9  Sc.  Sess.  Cases,  4th  Ser.  p.  482  ;  Salvesen  v.  €kiy  (1885),  13  Sc.  Sess.  Cases, 
4th  Ser.  p.  85,  and  Gardiner  v.  Macfarlane  (1889),  16  Sc.  Sess.  Cases,  4th  Ser. 
p.  658,  in  which  the  Scotch  Courts  refused  to  follow  Lord  Esher's  dicta 
referred  to  above. 
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The   Bill   of  Lading   as   a   Documext   of  Title. 

Article  55. — Signature  of  the  Bill  of  Lading. 

After  the  shipment  of  goods  under  a  contract  of  affreight- 
ment, the  bill  of  lading  (a),  which,  where  there  is  no 
charter,  constitutes  the  most  important  evidence  of  the 
contract  of  affreightment,  is  signed  by  the  carrier  or  his 
agent  (6),  and  delivered  to  the  shipper.  Such  signing  does 
not  give  rise  to  any  new  contract,  but  only  gives  precision 
to  one  which  had  been  previously  made. 

The  signature  and  delivery  of  the  bill  of  lading  create  a 
document,  subsequent  dealings  with  which  may  have 
effects  on  the  property  in  the  goods  shipped. 

Note. — The  practice  of  issuing  a  "  set  "  of  three  bills  of  lading 
is  very  ancient  (c).  "  Of  the  Bills  of  Lading  there  is  commonly 
Three  Bills  of  one  tenor.  One  of  them  is  enclosed  in  the  letters 
written  by  the  same  Ship ;  another  Bill  is  sent  overland  to  the 
Factor  or  Party  to  whom  the  goods  are  consigned ;  the  third 
remaineth  with  the  Merchant,  for  his  testimony  against  the 
Master,  if  there  were  any  occasion  or  loose  dealing  "  {d).  It  is 
an  extraordinary  proof  of  the  general  honesty  of  business  that 
Barber  v.  Meyerstein  (e)  should  be  almost  the  only  reported  case 


(a)  The  shipper  has  usually  obtained  the  printed  form  of  the  bill  of  lading 
used  by  the  shipowner,  and  has  filled  in  the  details  before  presenting  it ;  it 
is  checked  by  the  shipowner  or  his  broker  and  then  signed  :  cf.  p.  8. 

(b)  Usually  in  London  for  steamers,  the  loading  broker,  or  the  person  doing 
his  work  ;  for  sailing  ships,  usually  the  master  ;  abroad,  either  the  branch 
house,  or  agent  of  the  line,  or  the  master.  Difficulties  experienced  by  a 
goods-owner  suing  a  shipowner  in  proving  the  agency  of  the  person  signing 
the  bill  of  lading  may  frequently  be  avoided  by  suing  in  tort. 

(c)  Cf.  the  example,  dated  1539,  in  Marsden,  Select  Pleas  in  the  Admiralty 
Court  (Selden  Society,  1892),  Vol.  I.,  at  p.  89. 

(d)  Maljrnes,  Lex  Mercatoria  (1686),  p.  97. 

(e)  (1870),  L.  R.  4  H.  L.  317. 
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involving  the  sort  of  fraud  that  the  existence  of  more  than  one 
bill  of  lading  would  seem  to  render  so  easy  (/). 


Article  56. — Indorsement  of  Bill  of  Lading. 

Goods  shipped  under  a  bill  of  lading  may  be  made  de- 
liverable to  a  named  person,  G.,  or  to  a  name  left  blank,  or 
"  to  bearer,"  and  in  the  first  tvs^o  cases  may  or  may  not  be 
made  deliverable  "  to  order  or  assigns." 

Bills  of  lading  making  goods  deliverable  "  to  order,"  or 
"  to  order  or  assigns,"  are  by  mercantile  custom  nego- 
tiable {g)  instruments,  the  indorsement  and  delivery  of 
which  may  affect  the  property  in  the  goods  shipped  {h). 

Indorsement  is  effected  either  by  the  shipper  or  con- 
signee writing  his  name  on  the  back  of  the  bill  of  lading, 
which  is  called  an  "  indorsement  in  blank,"  or  by  his 
writing  "  Deliver  to  I.  [or  order],  F.,"  which  is  called  an 
"  indorsement  in  full  "  Qi). 

So  long  as  the  goods  are  deliverable  to  a  name  left  blank, 
or  to  bearer,  or  the  indorsement  is  in  blank,  the  bill  of 
lading  may  pass  from  hand  to  hand  by  mere  delivery,  or 
may  be  redelivered  without  any  indorsement  to  the 
original  holder,  so  as  to  affect  the  property  in  the  goods  (i). 

But  the  holder  of  the  bill  may  at  any  time  fill  in  the 
blank  either  in  the  bill  or  indorsement,  or  restrict  by  in- 
dorsement the  delivery  to  bearer,  such  power  being  given 
to  him  by  the  delivery  to  him  of  such  a  bill  of  lading  {h). 

Semble. — A  bill  of  lading  which  does  not  contain  some 
such  words  as  "to  order,"  or  "to  order  or  assigns,"  or 
which  is  indorsed  in  full,  but  without  such  words  {k),  is  not 
a  negotiable  instrument  (l). 

( /  )  See  also  p.  286,  as  to  the  master's  duty  to  deliver  to  the  holder  of  only 
one  bill  of  a  set. 

ig)  See  note  1  below. 

(h)  Custom  of  merchants,  as  found  in  the  special  verdict  in  Lickharrow  v. 
Mason  (1794),  5  T.  R.  683  ;  discussed  by  Lords  Selborne  and  Blackburn,  in 
Sewell  V.  Burdick  (1884),  10  App.  C.  74  ;  and  in  Blackburn  on  Sale,  3rd  ed., 
pp.  343-347. 

(i)  Per  Lord  Selborne  in  Sewell  v.  Burdick,  10  App.  C.  at  p.  83.  The  in- 
ference that  an  assignment  of  property  is  contemplated  will  be  weaker  from 
an  indorsement  in  blank  than  from  one  in  full. 

(k)  I.e.  "  deliver  to  A." 

(I)  Henderson  v.  Comftoir  d'Escompte  de  Paris  (1873),  L.  R.  5  P.  C.  253,  at 
p.  260. 
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Note  1. — "  Negotiable  "  is  a  term  which  perhaps  strictly  should 
be  reserved  for  instruments  which  may  give  to  a  transferee  a 
better  title  than  that  possessed  by  the  transferor.  A  bill  of  lading 
is  not  "  negotiable  "  in  this  sense  :  the  indorsee  does  not  get  a 
better  title  than  his  assignor  (m).  A  bill  of  lading  is  "  negotiable  " 
to  the  same  extent  as  a  cheque  marked  "  not  negotiable,"  i.e.  it 
is  "  transferable."  The  special  verdict  in  Lickharroiv  v.  Mason  {n) 
uses  the  words  "  negotiable  and  transferable." 

Note  2. — Where  goods  are  to  be  carried  under  a  through  bill  of 
lading,  separate  bills  of  lading  are  sometimes  signed  for  the  con- 
veyance of  goods  on  subsequent  stages  of  the  transit.  In  these 
bills  of  lading  the  company,  or  the  shipowner  signing  the  through 
bill  of  lading,  appears  as  the  shipper,  and  there  is  indorsed  on 
the  bills,  "  Delivery  to  be  made  to  the  holders  of  the  original 
bill  of  lading  duly  indorsed,  per  s.s.  *S.,  from  X.,  dated  ." 

This  is  done  to  prevent  conflicting  claims  to  the  goods  from  two 
sets  of  bills  of  lading  for  the  same  goods  being  in  circulation. 
There  is  also  very  commonly  a  reference  in  a  through  bill  of 
lading  and  incorporation  of  the  terms  of  the  regular  bills  of 
lading  in  use  by  the  steamship  company  carrying  the  goods.  As 
to  this,  see  p.  70,  supra.  In  this  case  no  bill  of  lading  for  the 
sea  carriage  is  issued  or  signed  ;  the  regular  form  is  merely 
referred  to. 


Article  57. — Effects  of  Indorsement. 

The  indorsement  and  delivery  of  a  bill  of  lading  by  the 
person  entitled  to  hold  it  have  effects  depending  partly  on 
custom  and  partly  on  statute. 

I. — By  mercantile  custom  (o)  such  an  indorsement  and 
delivery  of  a  bill  of  lading,  made  after  shipment  of  the 
goods  and  before  complete  delivery  of  their  possession  has 
been  made  to  the  person  having  a  right  under  the  bill  of 


(m)  Cf.  Lord  Campbell,  Gurney  v.  Behrend  (1854),  3  E.  &  B.  at  pp.  633, 
634.  The  only  case  in  which  the  indorsee  gets  more  than  the  indorser  has 
(whether  it  can  be  called  "  a  better  title  "  is  a  nice  question)  is  in  the  case 
where  a  previous  vendor's  right  of  stoppage  in  transitu,  vaUd  against  the 
indorser,  is  not  available  against  the  indorsee.  Hence  the  phrase  of  that 
most  learned  judge.  Sir  James  Shaw  Willes,  that  negotiable  instruments 
"  include  bills  of  lading  as  against  stoppage  in  transitu  only"  {Fiientes  v. 
Montis  (1868),  L.  E.  3  C.  P.  at  p.  276). 

{n)  See  note  (h),  p.  161,  ante. 

(o)  As  stated  in  the  special  verdict  in  Lickbarrow  v.  Mason  (1794),  5  T.  R. 
683.     See  note  (h),  p.  161,  atite. 
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lading  to  claim  them  (p),  transfers  such  property  (q),  as  it 
was  the  intention  of  the  parties  to  the  indorsement  to 
transfer  (r). 

II. — By  the  Bills  of  Lading  Act  (s),  the  indorsee  of  a  bUl 
of  lading,  to  whom  under  the  particular  circumstances  of 
the  indorsement  the  property  in  the  goods  shipped  under 
the  bill  of  lading  passes,  has  aU  the  rights  and  duties  of  the 
original  shipper  under  the  contract  evidenced  in  the  bill 
of  lading  (t). 

III. — By  the  Admiralty  Jurisdiction  Act,  indorsement  of 
the  bill  of  lading  may  give  to  the  indorsee  rights  of 
action  in  the  Court  of  Admiralty  against  the  carrying 
ship  {u). 

Article    58. — Effects    on    Property    of    Indorsement    by 
Mercantile  Custom. 

The  presumed  intention  of  the  parties  in  indorsing  a  bill 
of  lading  may  vary  widely  according  to  the  circumstances. 

It  may  be  an  intention  : — 

1.  To  transfer  absolutely  the  property  in  the  goods  (v), 
subject  only,  if  the  price  be  unpaid,  to  the  right  of  the 
unpaid  vendor  {x)  to  stop  the  goods  in  then*  transit  to  the 
vendee,  as  a  means  of  reasserting  his  lien  on  the  goods  for 


(p)  Barber  v.  Meyerstein  (1870),  L.  R.  4  H.  L.  317.  Wrongful  delivery  of 
the  goods,  apart  from  the  bill  of  lading,  does  not  render  the  bill  ineffective  as  a 
symbol  of  property  ;  and  its  indorsement,  even  after  such  wrongful  delivery, 
may  still  pass  the  property  :  Short,  v.  Simpson  (1866),  L.  R.  1  C.  P.  248. 

(q)  Strictly  speaking,  the  property  is  transferred,  not  by  the  indorsement, 
but  by  the  contract  under  which  the  indorsement  is  made  :  see  2>er  Lord 
Bramwell,  10  App.  C,  at  p.  105. 

(r)  Sewell  v.  Burdick  (1884),  10  App.  C.  74,  and  see  Article  58. 

(s)  (1855),  18  &  19  Vict.  c.  Ill,  vide  post,  Appendix  III. 

(t)  Sewell  V.  Burdick,  vide  supra,  and  see  Article  75.  The  indorsee  does 
not  obtain  any  rights  and  duties  of  the  original  shipper,  which  are  not  derived 
from  the  contract  evidenced  in  the  bill  of  lading.  Leduc  v.  Ward  (1888),  20 
Q.  B.  I).  476.  Where  the  property  does  not  pass  by  the  indorsement,  as  in 
the  case  where  the  goods  were  before  shipment  the  property  of  the  indorsee, 
and  the  shipper  and  indorser  his  agent,  the  indorsee  does  not  acquire  by  the 
indorsement  any  right  to  sue  on  the  contract  evidenced  by  the  bill  of  lading 
(Delaurier  v.  Wyllie  (1889),  17  So.  Sess.  C,  4th  Ser.  167,  as  to  the  iron). 
Contrast  the  decision  in  the  same  case  as  to  the  coals,  the  property  in  which 
did  pass  to  the  indorsee  by  the  indorsement.  Semble,  that,  as  to  the  iron, 
the  owner  might  be  undisclosed  principal  on  the  bill  of  lading. 

(u)  (1861),  24  Vict.  c.  10,  §  6,  vide  post.  Article  77,  and  Appendix  III. 

(v)  See  Article  59. 

(x)  See  Article  60. 

11-a 
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the  price  unpaid,   known  as  the  right  of  Stoppage  in 
transitu  {y). 

2.  To  pass  the  property  on  certain  conditions,  as  on  the 
acceptance  of  bills  of  exchange  for  the  price  (z). 

3.  To  effect  a  mortgage  of  the  goods  as  security  for  an 
advance  (a). 

4.  To  effect  a  pledge  of  the  goods  for  the  same  pur- 
pose (6). 

5.  To  pass  no  property  at  all  in  the  goods  (c). 

Note. — The  decision  in  Sewell  v.  Burdick  (d)  has  made  it  clear 
that  the  effect  of  the  indorsement  of  a  bill  of  lading  depends 
entirely  on  the  particular  circumstances  of  each  indorsement, 
and  that  there  is  no  general  rule  that  indorsement  passes  the 
whole  legal  property  in  the  goods,  as  had  been  strongly  con- 
tended by  Brett,  M.R.  (e),  in  the  Court  below,  and  in  Glyn, 
Mills  &  Co.  V.  East  and  West  India  Docks  (/).  In  the  light  of 
this  decision,  the  special  verdict  in  Lickbarrow  v.  Mason  (g), 
which  recites  that  ''  the  property  is  transferred  by  indorsement," 
must  be  read  "  the  property  which  it  was  the  intention  to  transfer 
is  transferred  "  {h)  ;  and  many  obiter  dicta  on  the  subject,  such 
as  the  statement  of  Lord  Hatherley  in  Barber  v.  Meyerstein  {i), 
that,  when  goods  are  at  sea,  assigning  the  bill  of  lading  is  parting 
with  the  "  whole  and  complete  ownership  of  the  goods,"  and  of 
Lord  Westbury  in  the  same  case  {i),  that  the  transfer  of  the  bill 
of  lading  for  value  "  passes  the  absolute  property  in  the  goods," 
must  be  taken  as  overruled,  or  strictly  limited  to  the  circumstances 
of  the  particular  case  (k). 


Article  59. — Intention  to  transfer  the  ivhole  Property  by 
Indorsement  of  the  Bill  of  Lading. 

Property  in  goods  at  sea  may  be  completely  passed  by 
indorsement  and  delivery  of  the  bill  of  lading  imder  which 
they  are  shipped,  in  exchange  for  payment  of  the  price. 


(y)  See  Articles  63-71. 
(2)  See  Articles  61,  62. 
(a)  See  Article  72. 
(6)  See  Article  73. 

(c)  See  Article  74. 

(d)  (1884),  lOApp.  C.  74. 

(e)  13  Q.  B.  D.,  at  p.  167. 

(/ )  (1880),  6  Q.  B.  D.,  at  p.  480c 

(g)  (1794),  5  T.  R.  683. 

01)  As  suggested  by  Lord  Selbome,  10  App.  C,  at  p.  80. 

(i)  (1870),  L.  R.  4  H.  L.  325,  335. 

(Ic)  See  10  App.  C,  at  pp.  81,  104. 
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Note  1. — The  question  of  property  in  goods  shipped  is  not  of 
great  importance  to  the  shipowner,  as  he  is  safe  in  deUvering  to 
the  holder  of  the  first  bill  of  lading  duly  presented,  if  he  has  no 
notice  or  knowledge  of  other  claims  {I),  while  if  he  has  such 
knowledge,  though  probably  in  strict  law  he  must  either  deliver 
at  his  peril  to  the  rightful  claimant,  or  interplead  (m),  yet  in 
practice  he  can  almost  always  obtain  in  exchange  for  delivery 
of  the  goods  an  indemnity  against  legal  proceedings,  which  will 
render  him  virtually  safe.  For  this  reason  we  have  not  gone 
minutely  into  the  numerous  cases  on  this  subject.  An  exhaustive 
discussion  of  them  will  be  found  in  Benjamin  on  Sale,  5th  ed., 
pp.  375-401,  and  a  summary  of  the  results  at  p.  400.  Part  of  this 
summary  has  been  approved  by  the  House  of  Lords  (m),  and  a 
similar  summary  is  to  be  found  in  the  judgment  of  Cotton,  L.  J.,  in 
Mirahita  v.  Ottoman  Bank  (o). 

Note  2. — The  property  in  goods  shipped  under  a  bill  of  lading 
may  be  passed  without  indorsement  of  such  bill  {p),  and  it  would 
seem  that  subsequent  indorsement  of  the  bill  of  lading  to  a  dif- 
ferent person  will  have  no  ef?ect  in  passing  the  property,  unless 
the  circumstances  of  the  case  warrant  the  application  of  the 
Factors  Act.  Whether  a  subsequent  indorsement  to  a  person  who 
has  already  by  a  contract  of  sale  acquired  property  in  the  goods 
will  give  that  person  contractual  rights  under  the  bill  of  lading 
seems  doubtful.  Delaurier  v.  Wyllie  (q)  decides  that  indorse- 
ment of  a  bill  of  lading  covering  goods  that  were  before  shipment 
the  property  of  the  indorsee,  the  shipper  and  indorser  being  his 
agent,  does  not  give  the  indorsee  any  rights  in  the  contract 
evidenced  by  the  bill  of  lading  differing  from  the  actual  contract 
under  which  the  goods  were  shipped.  This,  however,  does  not 
cover  such  a  case  as  the  following  : — ^Goods  the  property  of  A. 
shipped  by  him  on  Jan.  1  under  a  bill  of  lading  to  his  order  ;  on 
Jan.  10  A.  sells  the  goods  afloat  to  B.,  under  such  terms  that  the 
property  in  them  passes  immediately  to  B. ;  on  Jan.  30  A.  in- 
dorses the  bill  of  lading  to  B.  It  seems  doubtful  on  the  strict 
wording  of  the  Bills  of  Lading  Act  ("  to  whom  the  property  .  .  . 
shall  pass  upon  or  by  reason  of  .  .  .  such  indorsement  ")  whether 


(I)  Ghjn  Mills  v.  West  India  Dock  Co.  (1882),  7  App.  C.  591  ;  see  Article 
125. 

(m)  Per  Lord  Blackburn,  7  App.  C,  at  p.  611. 

{n)  Shepherd  v.  Harrison  (1871),  L.  R.  5  H.  L.  116,  at  p.  127. 

(o)  (1878),  3  Ex.  D.,  at  p.  172. 

(p)  Meyer  v.  Sharpe  (1813),  5  Taunt.  74  ;  Nalfian  v.  Giles  (1814),  5  Taunt. 
658.  The  ordinary  operation  of  the  law  as  to  the  sales  of  goods  which  trans- 
fers the  property  in  them  is  not  affected  by  the  existence  of  a  bill  of  lading 
relating  to  those  goods,  by  the  indorsement  of  which,  as  one  of  the  methods 
recognised  by  that  law,  the  property  may  be  passed.  {Cf.  Parke,  B.,  Bnjans 
V.  Nix  (1839),  4  M.  &  W.  775,  at  pp.  790,  791.)  And,  in  truth,  "  property 
does  not  pass  by  indorsement  of  the  bill  of  lading,  but  by  the  contract  in 
pursuance  of  which  the  indorsement  is  made."  Per  Lord  Bramwell,  Sewell 
V.  Burdick  (1884),  10  A.  C,  at  p.  105. 

iq)  (1889),  17  Sc.  Sess.  C.  167. 
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B.  acquires  contractual  rights  against  the  shipowner  under  the  bill 
of  lading  :  though  apparently,  if  on  Jan.  31  B.  indorsed  the  bill 
to  C.  in  pursuance  of  a  contract  of  sale  c.i.f.,  C.  would  acquire 
such  rights. 

Note  3. — In  a  contract  for  the  sale  of  goods  upon  "  c.i.f." 
terms,  the  seller  performs  his  part  by  shipping  goods  of  the 
contractual  description  (r)  on  board  a  ship  bound  to  the  con- 
tractual destination  (s),  and  tendering,  within  a  reasonable  time 
after  shipment  {t),  to  the  purchaser  the  shipping  documents,  the 
goods  during  the  voyage  being  at  the  risk  of  the  purchaser  {u). 
In  such  a  contract  of  sale  of  "  unascertained  goods  "  {x)  the 
property  probably  passes  to  the  purchaser  only  when  the  bill  of 
lading  is  indorsed  to  and  accepted  by  him  {y).  It  has  been  held 
by  a  very  eminent  legal  arbitrator,  under  such  a  contract,  that 
there  was  an  "  unconditional  appropriation  "  by  the  seller  (under 
Eule  5  (1)  of  sect.  18  of  the  Sale  of  Goods  Act,  1893)  by  the  trans- 
mission of  a  detailed  descriptive  invoice  to  the  purchaser  some 
time  before  tender  of  the  bill  of  lading  and  its  acceptance  by  him 
without  demur,  and  that  upon  the  subsequent  receipt  of  the  bill 
of  lading  the  purchaser  could  not  reject  the  goods  as  not  being 
of  the  contractual  description.  If  this  be  correct  such  a  set  of 
circumstances  seems  to  give  a  commercial  probability  to  the 
hypothetical  case  discussed  in  note  2  above,  viz.  would  any  rights 
under  the  bill  of  lading  pass  by  its  indorsement  to  the  indorsee, 
who  already  owned  the  goods  ? 

"  Shipping  documents  "  in  such  a  contract  of  sale  means  a  bill 
or  bills  of  lading  {z)  and  a  policy  of  insurance  {a)  reasonably 
covering  the  value  of  the  goods,  though  not  necessarily  their 


(r)  Harland  and  Wolff  v.  Burstall  (1901),  6  Com.  Cases,  113. 

(s)  Lecky  v.  Ogih-ie  (1897),  3  Com.  Cases,  29  (the  two  Tripolis).  The 
seller  must  pay  any  expenses  necessary  to  secure  delivery  at  the  contractual 
destination,  e.g.  lighterage  at  the  port  of  discharge  in  addition  to  the  ocean 
freight.     Acme  Wood  Co.  v.  Sutherkmd  (1904),  9  Com.-  Cas.  170. 

(t)  Groom  v.  Barber  (1915),  1  K.  B.  316. 

(w)  Tregelles  v.  Seivell  (1862),  7  H.  &  N.  574;  Groom  v.  Barber,  uhi 
supra. 

[x)  Sale  of  Goods  Act,  1893,  §§  16-18. 

(y)  Wait  V.  Baker  (1848),  2  Exch.  1  ;  The  Miramichi  (1915),  P.,  at  p.  78. 
If  the  bill  of  lading  is  indorsed  to  the  buyer  and  posted  to  him,  probably  the 
property  would  pass  on  its  being  put  into  the  post.  Cf.  Badische  Anilin 
V.  Basle  Co.  (1898),  A.  C,  at  pp.  203,  204.  There  are,  however;  dicta  to 
the  effect  that  the  property  passes  upon  shipment  of  the  goods.  See  Ireland 
V.  Livingston  (1872),  L.  R.  5  H.  L.,  at  p.  409  ;  Biddell  v.  E.  Clemens  Horst  Co. 
(1911),  1  K.  B.,  at  p.  956.  Cf.  Groom  v.  Barber  (1915),  1  K.  B.,  at  p.  324. 
Though  the  property  passes  payment  mav  by  the  terms  of  the  contract  be 
postponed.     Dupont  v.  British  S.  Afr.  Co".  (1901),  18  Times  L.  R.  24. 

{z)  The  bill  or  bills  of  lading  must  probably  cover  the  whole  transit  of  the 
goods  from  the  port  of  shipment  to  the  port  of  arrival.  Landauer  v.  Craven 
(1912),  2  K.  B.  94.     Cf.  Co.v  v.  Malcolm  (1912),  2  K.  B.  107,  note. 

(a)  He  must  tender  a  pohcv  even  if  the  goods  have  arrived  in  safety. 
Orient  Co.  v.  Brekke  (1913),  1  K.  B.  531. 
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whole  value  at  the  destination  (b).  The  policy  to  be  tendered 
must  be  "  upon  the  terms  current  in  the  trade  "  (c)  as  regards 
such  points  as  the  perils  insured  against  and  the  quantum  {e.g. 
as  to  f.p.a.  franchise)  covered.  A  similar  test  (d)  applies  to  any 
question  as  to  the  propriety  of  the  bill  of  lading  tendered,  e.g.  as 
to  the  nature  of  the  vessel,  its  route,  or  the  terms  of  carriage. 

The  best  way  of  approaching  the  consideration  of  all  questions 
on  c.i.f.  sales  is  to  realise  that  this  form  of  the  sale  of  goods  is  one 
to  be  performed  by  the  delivery  of  documents  representing  the 
goods  (e),  i.e.  of  documents  giving  the  right  to  have  the  goods 
deliverecl  or  the  possible  right,  if  they  are  lost  or  damaged,  of 
recovering  their  value  from  the  shipowner  or  from  underwriters. 
It  results  from  this  that  various  rules  in  the  Sale  of  Goods  Act, 
1893,  which  is  primarily  drafted  in  relation  to  the  sale  and  delivery 
of  goods  on  land,  can  only  be  applied  to  c.i.f.  sales  mutatis 
mutandis  (/).  And  there  may  be  cases  in  which  the  buyer  must 
pay  the  full  price  for  delivery  of  the  documents,  though  he  can 
get  nothing  out  of  them,  and  though  in  any  intelligible  sense  no 
property  in  the  goods  can  ever  pass  to  him,  i.e.  if  the  goods  have 
been  lost  by  a  peril  excepted  by  the  bill  of  lading,  and  by  a  peril 
not  insured  by  the  policy,  the  bill  of  lading  and  the  policy  yet 
being  in  the  proper  commercial  form  called  for  by  the  contract  (g). 

Under  a  c.i.f.  contract,  "  payment  against  shipping  documents," 
the  price  is  due  upon,  or  within  a  reasonable  time  after,  tender  of 
the  documents  {h),  irrespective  of  the  arrival  of  the  ship  (i),  and 
notwithstanding  that  the  buyer  has  had  no  opportunity  of 
inspecting  the  goods  to  ascertain  whether  they  are  in  accordance 
with  the  contracts  (k). 


{&)  Tamvaco  v.  Lucas  (1861),  1  B.  &  S.  185.  See  also  Burstall  v.  Grimsdale 
(1906),  11  Com.  Cas.  280,  and  Strass  v.  SpilUrs  (1911),  2  K.  B.  759.  A.s  to 
insurance  against  "  all  risks  "  see  Yivill  v.  Scott  Robson  (1908),  1  K.  B.  270, 
and  Vincentelli  v.  Rowlett  (1911),  16  Com.  Cas.  310.  As  to  liability  of  vendor 
if  policies  turn  out  to  be  invalid  or  worthless,  see  Cantiere  Meccanico  v. 
Constant  (1912),  17  Com.  Cas.  182,  188,  192. 

(c)  Per  Hamilton,  J.,  Biddell  v.  E.  Clermns  Horst  Co.  (1911),  1  K.  B.,  at 
p.  220. 

{d)  Cf.  Burstall  v.  Grimsdale  (1906),  11  Com.  Cas.  280.  If  the  seller  has 
to  pay  advance  freight  on  shipment,  he  should  presumably  insure  the 
advance  freight  by  a  separate  poUcy  which  he  keeps  himself,  and  intimate 
to  the  buj^er  that  on  the  an-ival  of  the  ship  the  amount  of  the  advance  freight 
should  be  paid  to  the  seller  in  place  of  payment  of  freight  to  the  shipowner. 

(e)  The  difference  between  Scrutton,  J.,  in  Karberg  v.  Blythe  (1915),  2 
K.  B.,  at  p.  388,  and  Bankes,  L.J.,  and  Warrington,  L.J.,  S.  C.  (1916),  1 
K.  B.  495,  is  one  of  language  rather  than  of  substance. 

(/)  Cj.  E.  Ch^nens  Horst  Co.  v.  Biddell  (1912),  A.  C.  18. 

[y)  Groom  v.  Barber  (1915),  1  K.  B.  316;  Weis  v.  Credit  Co.  (1916),  1 
K.  B.  346  ;   see  also  Law  v.  Brit.  Am.  Tobacco  Co.  (1916),  2  K.  B.  605. 

(h)  If  the  buyer  refuses  to  pay,  the  seller's  claim  against  him  is  for  damages 
for  breach  of  contract,  not  for  the  price.  Stein  v.  County  Co.  (1916),  115 
L.  T.  215. 

(i)  Ryan  v.  Ridley  (1902),  8  Com.  Cas.  105.  See  also  Polenghi  v.  Dried 
Milk  Co.  (1904),  10  Com.  Cas.  42. 

{k)  E.  Clemen-s  Horst  v.  Biddell  (1912),  A.  C.  18. 
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Article  60. — Unpaid  Vendor's  Securities. 

Where  goods  are  shipped  by  a  vendor,  in  pursuance  of 
his  buyer's  order,  for  dehvery  to  the  buyer,  such  shipment 
2)rimd  facie  passes  the  property  to  the  buyer,  dehvery  to 
the  ship  being  equivalent  to  dehvery  to  him  (l). 

But  under  these  circumstances  the  unpaid  vendor  has 
the  right  to  stop  the  goods  in  transitu  (m),  though  they 
are  made  by  the  bill  of  lading  dehverable  to  the  vendee  (w). 

An  unpaid  vendor  frequently  insists  on  more  than  this 
security  for  the  price,  and  deals  with  the  bill  of  lading  so  as 
to  prevent  the  property  in  the  goods  from  passing  to  the 
vendee  on  their  shipment,  either  by  : — 

(I.)  Reserving  to  himself  the  jus  disponendi  (o). 

(II.)  Conditional  indorsement  of  the  bill  of  lading  (p). 


Article   61. — Reservation  of  Jus  Disponendi   by    Unpaid 

Vendor. 

The  unpaid  vendor  may  take  from  the  master  a  bill  of 
lading  making  the  goods  deliverable  to  his  order  or  to  his 
agent,  and  may  forward  this  bill.to  his  agent,  with  instruc- 
tions not  to  indorse  it  to  the  vendee  except  on  payment  for 
the  goods.  ^ 

If  he  takes  the  bill  in  this  form  on  his  own  behalf,  and 
not  as  agent  for,  or  on  behalf  of,  the  purchaser,  he  thereby 
reserves  to  himself  the  power  of  absolutely  disposing  of  the 
goods,  known  as  the  jus  disponendi,  and  no  property  will 
pass  to  the  purchaser  by  the  shipment  {q).  Payment  or 
tender  of  the  price  will  pass  the  propertj^  to  the  pur- 


(Z)  Shepherd  v.  Harrison  (1871),  L.  R.  5  H.  L.  116,  at  p.  127;  and  see 
Article  68. 

(m)   Vide  -post.  Article  63. 

(w)  Ex  parte  Baimer  (1876),  2  Ch.  D.  278,  at  p.  288. 

(o)  See  Article  61. 

ip)  See  Article  62  ;   and  also  Sale  of  Goods  Act,  1893,  §  19. 

(q)  Shepherd  v.  Harrison  (1871),  L.  R.  5  H  L.  116 :  Mirabita  v.  Ottoman 
Bank  (1878),  3  Ex.  D.  at  p.  172  ;  Ogg  v.  Shuter  {\%15).  1  C.  P.  D.  47  ;  Gabar- 
ron  V.  Kreeft  (1875),  L.  R.  10  Ex.  274  :  see  Sale  of  Goods  Act,  1893,  §  19, 
s.s.  1,  2. 
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chaser  (r),  unless  thiQ  jus  disporiendi  has  been  reserved  by 
the  vendor  for  some  other  purpose  than  that  of  securing 
the  contract  price  (s). 

Note. — It  has  been  discussed  whether  the  jus  disponendi  is 
merely  a  vendor's  lien,  or  is  some  right  in  the  vendor  concomitant 
with  property  in  the  vendee,  or  whether  it  amounts  to  a  state- 
ment that  the  acts  of  the  vendor  prevent  the  property  from 
passing  to  the  vendee  on  shipment  of  the  goods,  and  postpone 
the  vesting  of  the  property  till  certain  conditions  are  satisfied. 
Ogg  V.  Shuter  {t)  shews  that  it  is  more  than  a  vendor's  lien. 
The  judgment  in  Mirabita  v.  Ottoman  Bank  (u)  declines  to  decide 
between  the  last  two  alternatives,  but  the  language  of  Cotton,  L.  J., 
in  the  same  case  appears  to  shew  that  to  speak  of  the  vendor's 
jus  disponendi  is  another  way  of  saying  that  the  property  has 
not  passed  to  the  vendee,  whatever  may  be  his  rights  under  the 
contract  of  sale. 


Article  62. — Conditional  Indorsement  by  Unpaid  Vendor. 

>  The  unpaid  vendor  may  draw  a  bill  of  exchange  on  the 
vendee  for  the  price,  and  either  : — 

(I.)  Forward  it  for  acceptance,  together  with  a  copy  of 
the  bill  of  lading  (x),  sending  also  an  indorsed  bill  of  lading 
to  his  agent  (y)  ;   or  : — 

(II.)  Discount  it  at  a  bank,  depositing  an  indorsed  bill 
of  lading  as  security  for  the  advance,  and  leaving  the  bank 
to  present  the  bill  of  exchange  for  acceptance,  together 
with  the  bill  of  lading  {z). 

In  case  (I.)  the  vendee  cannot  retain  the  bill  of  lading,  or 
obtain  the  indorsed  bill  of  lading  unless  he  accepts  the 
bill  of  exchange  (a).     But  if  being  in  possession  of  the 


(r)  Mirabita  v.  Ottoman  Bank,  vide  supra. 

(s)   Wait  V.  Baker  (1848),  2  Ex.  1. 

(0  (1875),  1  C.  P.  D.  47. 

(u)  (1878),  3  Ex.  D.  164. 

(x)  In  Coventry  v.  Gladstone  (1867),  L.  R.  4  Eq.  493,  an  attempt  to  set  up  a 
custom  to  deliver  bills  of  lading,  not  when  bills  of  exchange  were  accepted, 
but  when  they  were  paid,  failed. 

iy)  Shepherd  v.  Harrison  (1871),  L.  R.  5  H.  L.  116. 

(2)  Turner  v.  Trustees  of  Liverpool  Docks  (1851),  6  Ex.  543.  Where  a  bank 
presents  a  bill  of  exchange  with  bills  of  lading  annexed,  it  is  not  taken  to 
guarantee  that  the  latter  are  genuine  :  Leather  v.  Simpson  (1871),  L.  R.  11 
Eq.  .398  ;   Baxter  v.  Chapman  (1874),  29  L.  T.  642. 

(a)  Shepherd  v.  Harrison  ( 187 1 ),  L.  R.  5  H.  L.  1 16.  See  also  Sale  of  Goods 
Act,  1893,  §  19,  s.s.  3,  and  Cahn  v.  PocketVs  S.S.  Co.  (1899),  1  Q.  B.  643. 
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indorsed  bill  of  lading  he  transfers  it  by  indorsement  to 
an  innocent  holder  for  value,  that  holder  obtains  under  the 
Factors  Act,  1889,  a  good  title  to  the  goods,  though  the 
vendee  has  not  accepted  the  bill  of  exchange  (6). 

Li  case  (II.)  he  cannot  obtain  the  bill  of  lading  from  the 
bank  unless  he  satisfies  the  bank's  claim  for  advances  (c)  ; 
but  if,  before  the  bank  realises  the  goods  to  satisfy  its 
claim,  the  vendee  tenders  the  amount  claimed,  the  pro- 
perty in  the  goods  will  at  once  pass  to  him  {d),  and  he  will 
be  entitled  to  the  bill  of  lading,  unless  the  jus  disj^cmeyidi 
has  been  reserved  by  the  vendor  with  some  other  intention 
than  that  of  securing  the  contract  price  (e). 

The  vendee  is  not  entitled  to  require  deHvery  of  all 
copies  of  the  bill  of  ladmg  before  accepting  bills  of  ex- 
change, if  the  copy  tendered  is  in  fact  effectual  to  pass  the 
property  ;  nor,  semhle,  can  he  claim  that  they  shovdd  be 
delivered  at  such  a  time  that  they  can  be  forwarded  to 
arrive  at  the  port  of  destination  before  the  ship,  but  only 
that  the  shipper  shall  forward  them  with  all  reasonable 
dispatch  (/). 

In  all  these  cases  the  vendor,  by  reserving  the 
jus  disponendi,  is  jyrimd  facie  presumed  to  intend  to 
retain  the  property  in  the  goods  {g),    and  the  burden 


For  special  facts  under  which  the  consignee  who  had  received  bills  of  lading 
was  held  not  bound  to  accept  bills  of  exchange  drawn  against  them,  see 
Deppermait  v.  Hvhhersly  (1852),  17  Q.  B.  766  ;  for  special  facts  in  which  the 
consignee  was  held  to  be  bound,  see  Imperial  Ottoman  Bank  v.  Coivan  (1874), 
31  L.  T.  336  ;   Hoare  v.  Dresser  (1859),  7  H.  L.  C.  290. 

(b)  Calm  \.  Pockett's  S.S.  Co.  (1899),  1  Q.  B.  643. 

(c)  Turner  v.  Trustees  of  Liverpool  Docks  (1851),  6  Ex.  543. 

(d)  Mirabila  v.  Ottoman  Bank  (1878),  3  Ex.  D.  164. 

(e)  Wait  V.  Baker  (1848),  2  Ex.  1.  See  also  Barber  v.  Taylor  (1839),  5 
M.  &  W.  527  ;   Gilbert  v.  Guignon  (1872),  L.  R.  8  Ch.  16. 

(/)  Sanders  v.  Maclean  (1883),  11  Q.  B.  D.  327. 

(g)  The  property  and  possession  in  goods  shipped  has  been  held  to  be 
transferred  to  the  vendee  on  the  facts  of  the  followins;  cases  : — Walley  v. 
Montgomery  (1803),  3  East,  585  ;  Coxe  v.  Harden  (1803),  4  East.  211  ;  Ogle 
v.  Atkinson  (1814),  5  Taunt.  759  ;  Wilms/nirst  v.  Bouker  (1844),  7  M.  &  G. 
882  ;  Key  v.  Cotesicorth  (1852),  7  Ex.  595  ;  Joyce  v.  Sivann  (1864),  17  C.  B.,. 
N.  8.  84  ;  Castle  v.  Playford  (1872),  L.  R.  7  Ex.  98  :  Ex  parte  Banner  (1876), 
2  Ch.  D.  278  ;  Mirabita  v.  OUoman  Bank  (1878),  3  Ex.  D.  164  ;  Colonial  Ins. 
Co.  V.  Adelaide  Ins.  Co.  (1886),  12  App.  C.  128. 

The  property  or  possession  was  held  to  have  been  reserved  by  the  vendor 
and  shipper  in  the  following  cases  : — Craven  v.  Ryder  (1816),  6  Taunt.  433  ; 
Ruck  V.  Hatfield  (1822).  5  B.  &  Aid.  632  ;  Brandt  v.  Boivlby  (1831),  2  B.  &  Ad. 
932 ;   Ellershaw  v.  Magniac  (1843),  6  Ex.  570  ;    Wait  v.  Baker  (1848),  2  Ex 


IND0B8E3IEN  T.  171 

of  disproving  this  intention  lies  on  those  who  dispute 
it  (h). 

Case  1. — P.  requested  V.  in  Brazil  to  purchase  cotton  for  him  ; 
V.  did  so  and  forwarded  it  to  England,  taking  a  bill  of  lading 
deliverable  to  V.'s  order,  and  describing  the  cotton  in  the  invoice 
as  "  shipped  on  account  and  at  the  risk  of  P."  V.  forwarded  to 
his  agent  W.  the  invoice  and  two  bills  of  lading  ;  W.  sent  on  to  P. 
the  invoice  and  one  bill  of  lading,  indorsed,  and  a  bill  of  exchange 
for  the  price  of  the  cotton.  P.  i-efused  to  accept  the  bill  of  ex- 
change, but  kept  the  bill  of  lading,  which  he  handed  to  his  brokers, 
who  paid  the  freight  on  the  cotton,  and  got  a  delivery  order  from 
the  shipowners.  Meanwhile,  W.  obtained  delivery  of  the  cotton 
under  the  second  bill  of  lading.  Held,  that  W.'s  action  reserved 
to  him  the  jus  disponendi,  and  the  property  in  the  cotton  :  that  P. 
could  not  keep  the  bill  of  lading  without  accepting  the  bill  of 
exchange,  and  that  W.  was  justified  in  taking  possession  of  the 
cotton  (i). 

Case  2. — V.  purchased  goods  in  X.,  as  agents  for  P.  in  England, 
with  the  proceeds  of  bills  drawn  by  V.  on  P. ,  and  discounted  in  X. 
On  shipping,  V.  took  bills  of  lading  making  the  goods  deliverable 
to  P.  and  forwarded  them  to  P.  by  post,  with  notice  of  the  bills 
of  exchange  drawn.  Wliile  the  goods  were  in  transitu  P.  became, 
bankrupt,  having  accepted  some  of  the  bills,  but  having  paid  none. 
Held,  that  the  property  had  passed  absolutely  to  P.,  subject  only 
to  V.'s  right  to  stop  in  transitu  (h). 

Case  3. — V.  shipped  guano  to  P.,  as  the  result  of  a  correspond- 
ence, which  objected  to  the  proposed  price,  but  asked  the  captain 
to  bring  some  other  goods  as  well.  P.  insured  the  cargo.  V.  took 
a  bill  of  lading,  making  the  goods  deliverable  to  V.,  or  order,  but 
before  it  was  indorsed  to  P.  the  ship  was  wrecked.  The  jury  found 
that  V.  had  intended  the  shipment  to  pass  the  property  to  P., 
and  had  not  intended  to  keep  the  guanb  in  his  own  hands  ;  and 
this  verdict  was  sustained  by  the  Court,  who  held  that  the 
property  was  in  P.  from  the  time  of  shipment  (l). 

Case  4. — ^V.  sold  potatoes  to  P. ,  payment  to  be  by  cash  against 
bill  of  lading,  and  took  a  bill  of  lading,  deliverable  to  V.  or  order. 
The  ship  arrived  on  Jan.  26.  W.,  the  agent  of  V.,  presented  on 
Jan.  27  the  bill  of  lading  to  P.,  who  refused  to  accept  the  bill  of 
exchange  annexed,  on  the  plea  of  short  shipment.  There  was  in 
fact  no  short  shipment  ;  and  on  Feb.  2,  W.  sold  the  potatoes  : 
P.  on  the  same  day  giving  notice  that  he  claimed  them,  but  not 
tendering  the  price.  Held,  that  imtil  P.  paid  or  tendered  cash 
against  the  bill  of  lading,  the  possession  {qucere  property)  was  in 
W.,  with  a  power  to  sell  the  goods  (m). 


1  ;  Van  Casteel  v.  Booker  (1848),  2  Ex.  691  ;  Jenkyns  v.  Brown  (1849),  14 
Q.  B.  496  ;  Turner  v.  Trustees  of  Liverpool  Docks  (1851),  6  Ex.  543  ;  Moakes 
V.  NicoUon  (1865),  19  C.  B..  N.  S.  290  ;  Falke  v.  Fletcher  (1865),  18  C.  B., 
N.  S.  403  ;  Shepherd  v.  Harrison  (1871),  L.  R.  4  H.  L.  116  ;  Oqq  v.  Shuter 
(1875),  1  C.  P.  D.  47  ;   Gabarron  v.  Kreeft  (1875),  L.  R.  10  Ex.  274. 

ih)  Joyce  V.  Swann  (1864),  17  C.  B.,  N.  S.  84. 

(i)  Shepherd  v.  Harrison  (1871),  L.  R  5  H.  L.  116.  See  also  Barrow  v. 
Coles  (1811),  3  Camp.  92,  and  Cahn  v.  Pocketfs  S.S.  Co.  (1899),  1  Q.  B.  643. 

(k)  Ex  parte  Banner  (1876),  2  Ch.  D.  278. 

(0  Joyce  V.  Swann  (1864),  17  C.  B.,  N.  S.  84. 

(m)  6(j<j  V.  Shuter  (1875),  1  G.  P.  D.  47. 
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Case  5. — V.  purcliased  cotton  by  P.'s  orders  and  shipped  it  on 
P.'s  ship,  V.  taking  a  bill  of  lading,  making  the  cotton  deliverable 
at  Z.,  "to  order  or  assigns,  paying  for  freight  for  the  cotton 
nothing,  being  owner's  property."  V.  indorsed  the  bill  in  full : — 
*'  Deliver  to  the  bank  of  Z.,  or  order  ;  "  drew  bills  of  exchange  on 
P.,  and  discounted  them  at  another  bank  on  the  security  of  an 
indorsed  bill  of  lading.  V.  also  foi-warded  to  P.  an  invoice  stating 
that  the  goods  were  shipped  "  by  order  and  for  account  of  P.  and 
to  him  consigned."  P.  became  bankrupt  before  the  goods 
arrived  ;  V.  paid  the  bills  of  exchange,  and  claimed  to  stop  the 
goods  in  transitu  ;  the  representatives  of  P.  claimed  the  goods 
on  anival.  Held,  that  by  the  terms  of  the  bill  of  lading,  V. 
reserved  to  himself  the  jus  disponendi  in  the  goods,  and  did  not 
lose  it  by  indorsing  the  bill  to  the  bank  ;  and  that  he  consequently 
was  entitled  to  the  goods  as  against  P.'s  representatives  (n). 

Case  6. — V.  shipped  600  tons  umber  upon  a  ship  chartered  for 
P.,  under  a  bill  of  lading,  deliverable  to  V.  or  assigns.  P.  insured 
the  umber.  V.  drew  a  bill  of  exchange  for  the  price  and  forwarded 
it  for  discount  to  the  Z.  bank,  with  the  bill  of  lading.  P.  declined 
to  accept  the  bill,  but  afterwards,  and  before  the  bank  dealt  with 
the  cargo,  tendered  the  amount  of  the  bill  of  exchange,  and 
demanded  the  bill  of  lading.  The  bank  refused,  and  sold  the 
umber.  Held,  that  the  refusal  and  sale  were  wrongful,  and  that 
the  property  passed  to  P.  on  his  tender  made  before  the  bank  had 
realised  (o). 

Case  7. — V.  agreed  to  sell  to  P.  corn  for  cash  or  acceptance  on 
handing  over  bill  of  lading.  V.  sent  P.  the  charter  of  the  ship 
made  in  V.'s  name,  in  which  the  corn  was  loaded,  and  took  a  bUl 
of  lading,  deliverable  to  G.  or  assigns.  TVTien  the  cargo  reached 
its  destination,  V.  left  the  invoice  and  an  unindorsed  bill  of  lading 
with  P.,  who  raised  disputes  as  to  the  quality  of  the  cargo,  but 
afterwards  tendered  the  price.  V.  refused  to  accept  it.  Held, 
that  no  property  in  the  corn  passed  to  P.,  either  at  shipment,  or 
by  the  tender  of  the  price  (jy). 

Case  8. — V.  agreed  to  sell  to  P.  iron,  payment  in  cash  at  L.,  in 
exchange  for  bills  of  lading.  V.  took  a  set  of  three  bills  of  lading, 
forwarded  two  duly  indorsed  to  his  agents  in  L. ,  and  retained  the 
third  himself.  On  August  3,  V.'s  agents  tendered  the  two  bills 
to  P.,  who  refused  to  pay  cash  unless  all  three  were  tendered. 
V.'s  agents  accordingly  procured  the  third,  and  tendered  the  three 
to  P.  on  August  9.  P.  refused  to  pay  cash  on  the  ground  that 
the  tender  was  so  late,  that  he  could  not  forward  them  so  as  to 
reach  the  port  of  destination  before  the  ship.  Held  (1),  that  the 
tender  of  what  was  in  fact  a  bill  effectual  to  pass  the  property 
was  good,  though  the  purchaser,  in  the  absence  of  the  other  bills 


(w)  Turner  v.  Trustees  of  Liverpool  Docks  (1851),  0  Ex.  543. 

(o)  Mirabita  v.  Imperial  Ottoman  Bank  (1878),  3  Ex.  D.  164. 

{p)  Wait  V.  Baker  (1848),  2  Ex.  1,  distinguished  in  Mirabita  v.  Ottoman 
Bank  (1878),  3  Ex.  D.  164,  as  a  case  where  the  vendor  kept  a  hold  on  the 
cargo  for  the  purpose  of  securing  his  absolute  propert}'  in  the  corn  till  he 
chose  to  pass  it  to  the  purchaser,  and  not  merelj-  to  secure  the  contract  price. 
Such  a  distinction  has  rather  a  slender  foundation  in  fact,  and  it  is  submitted 
that  the  authority  of  Wait  v.  Baker  is  much  weakened  by  the  more  recent 
decision.  See  also  Ellershaw  v.  Magniac  (1843).  6  Ex.  570;  Gabarron  v. 
Kreeft  (1875),  L.  R.  10  Ex.  274 
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of  the  set,  did  not  know  it  was  effectual  (q).  (2)  Semble  (r),  that 
so  long  as  V.  used  reasonable  diligence  in  tendering  the  bill  of 
lading  to  P.,  it  was  not  necessary  that  he  should  tender  it  in 
time  for  it  to  reach  the  port  of  destination  before  the  carrjring 
ship  (s). 


Article  63. — Stoppage  in  transitu. 

Under  certain  conditions  a  vendor,  who  has  forwarded 
goods  in  such  a  manner  that  the  proj)erty,  though  not  the 
actual  possession,  has  passed  to  the  purchaser  (t),  has  the 
right  of  resuming  possession  of  the  goods  during  their 
transit  to  the  purchaser. 

This  resumption  of  possession  by  the  vendor  does  not 
amount  to  rescission  of  the  contract  (u),  but  is  the  exercise 
by  an  unpaid  vendor  (x)  of  his  right  to  insist  on  his  lien  for 
the  price  (y). 

This  right,  known  as  the  right  of  Stoppage  in  transitu  (z), 
may  be  exercised  : — 

I.  By  an  unpaid  vendor  of  goods  and  others  in  an 
analogous  position  ;    {Article  64)  : 


(q)  Thus  if  the  third  bill  had  been  indorsed  to  I.  before  the  tender  of  the 
other  two  to  P.,  the  tender  would  not  be  effective,  but  P  was  not  entitled  to 
require  proof  of  the  effectiveness  of  the  tender,  a  state  of  things  productive  of 
some  hardship. 

(r)  Per  Brett,  M.R.,  at  pp.  336-338  :  Cotton,  L.J.,  at  p.  340,  and  Bowen, 
L.J.,  at  p.  344,  express  themselves  not  unfavourably  to  this  view,  but  dechne 
finally  to  decide  it. 

(s)  Sanders  v.  Maclean  (1883),  (C.A.)  11  Q.  B.  D.  327. 

(t)  It  is  beyond  the  scope  of  this  work  to  discuss  exhaustively  the  cases 
when  property  passes  on  shipment ;  the  method  of  reserving  property  in 
the  vendor  by  taking  bills  of  lading,  making  the  goods  dehverable  to  his 
order,  has  been  dealt  with  above  :  Article  61.  On  the  question  of  appropria- 
tion of  goods  not  specific,  the  reader  is  referred  to  Benjamin  on  Sale,  BookjII., 
c.  5,  and  the  numerous  cases  cited  in  the  various  stages  of  Inglis  v.  Stock 
(188.5),  10  App.  C.  263. 

(m)  Kemp  V.  Falk  (1882),  7  App.  C.  at  p.  581 ;  In  re  H umber ston  {I8i6),  Be 
Gex,  262 ;    Wentwortk  v.  Outhwaite  (1842),  10  M.  &  W.  436. 

(x)  It  depends  on  the  character  of  unpaid  vendor,  and  not  on  the  nature  of 
a  lien  ;  for  other  persons  who  are  entitled  to  hens  have  yet  no  right  to 
stop  in  transitu  after  they  have  lost  possession.  Kinloch  v.  Craig  (1790),  3 
T.  R.  783. 

(y)  Statement  of  law  by  Cotton,  L.J.,  m  Phelps  v.  Comber  (1885),  29  Gh.  D. 
at  p.  821.  The  right  is  not  affected  by  the  BiUs  of  Sale  Acts :  Ex  parte 
Watson  (1877),  5  Ch.  D.  35,  at  p.  44. 

(z)  The  history  of  the  right  is  to  be  found  in  Lord  Abinger's  judgment  in 
Gibson  v.  Carruthers  (1841),  8  M.  &  W.  337.  It  first  appears  in  Chancery  in 
1690  {Wiseman  v.  Vandeputt,  2  Vern.  202),  and  is  introduced  into  the  Courts 
of  Law  by  Lord  Mansfield  in  1757  (Burghall  v.  Howard,  1  H.  Bl.  366,  n.). 
See  also  Booth  v.  Cargo  Fleet  Co.  (1916),  2  K.  B.  at  pp.  579, 580,  and  597,  598  ; 
Benjamin  on  Sale,  5th  ed.,  p.  871  ;  Blackburn  on  Sale,  3rd  ed.,  pp.  339-348. 
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II.  On  the  bankruptcy  or  insolvency  of  the  vendee  ; 
{Article  65)  : 

III.  As  against  such  vendee,  and  all  persons  claiming 
under  him  ;    {Article  66)  : 

IV.  Except  as  against  an  indorsee  ~  transferee  of  the 
bill  of  lading  or  other  document  of  title  for  such  goods  (a), 
who  has  given  valuable  consideration  for  such  indorsement 
^  transfer,  in  ignorance  of  any  circumstances  jvhich  would 
prevent  such  indorsement  or  transfer  from  acting  as  a  valid 
transfer  of  a  property  or  interest  in  the  goods  ;  {Article 
67)  : 

V.  At  any  time  before  the  vendee  has  acquired  posses- 
sion of  the  goods  by  himseK  or  his  agent,  and  so  terminated 
the  transit  (6)  ;    {Articles  68,  69). 


Article  64. — Who  may  exercise  the  Right  of  Stoppage. 

A.  An  unpaid  vendor  from  whom  the  property  in  the 
goods  has  passed. 

The  fact  that  he  has  received  part  of  the  price  will  not 
divest  his  right  (c),  unless  the  contract  is  apportionable,  in 
which  case  the  price  also  can  be  apportioned,  and  part  of 
the  goods,  being  paid  for,  will  be  exempt  from  stoppage  {d). 
Neither  will  the  fact  that  payment  has  been  received  in 
bills  of  exchange,  not  yet  matured,  divest  his  right  (e), 
unless  such  bills  were  taken  as  absolute  payment,  and  not 
as  payment  conditional  on  theu'  being  met  at  maturity, 
and  the  burden  of  proving  this  rests  on  those  who  assert 

it(/). 

That  there  is  an  unadjusted  account  current  between 


The  law  is  now  codified  in  the  Sale  of  Goods  Act,  1893,  §§  11  18  ;  see 
Appendix  III. 

(a)  See  Factors  Act,  1889,  51  &  52  Vict.  c.  45,  s.  10,  Appendix  III.  ;  and 
note,  p.  179. 

(6)  Lir.kbarroiv  v.  3Ia.son  (1794).  1  Smith  L.  C,  12th  ed.,  p.  726. 

(c)  Hodgson  v.  Lay  (llQl),  7  T.  R.  440  ;  Feise  v.  Wray  (1802),  3  East,  93. 

(d)  Merchant  Banking  Co.  v.  Phcenix  Bessemer  Co.  (1877),  5  Ch.  D.  205. 

(e)  Feise  v.  Wray,  vide  supra  ;  Edwards  v.  Brewer  (1837),  2  M.  &  W.  375  ; 
Gunn  V.  Bolckow  Vaughan  (1875),  L.  R.  10  Ch.  at  p.  501,  per  Mellish,  L.J. 
Davis  V.  Reynolds  (1815),  1  Stark.  115,  must  be  taken  as  overruled. 

(/)  Benjamin  on  Sale,  5th  ed.,  pp.  781-783,  and  cases  there  cited. 
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vendor  and  vendee  will  not  divest  the  right  (g)  ;  but  if 
there  is  an  ascertained  balance  against  the  vendor,  it  seems 
that  the  right  is  lost  (h). 

B.  Persons  in  a  position  analogous  to  that  of  an  unpaid 
vendor  : — 

1.  A  commission  agent  purchasing  goods  on  orders  from 
his  principal  is  treated  for  this  purpose  (i)  as  a  vendor,  and 
may  stop  in  transitu  (k). 

2.  A  principal  consigning  goods  to  a  factor  (l). 

3.  The  agent  of  the  vendor,  to  whom  a  bill  of  lading  has 
been  indorsed,  may  stop  in  his  own  name  (m),  while,  with- 
out such  indorsement,  he  may  stop,  if  so  instructed,  in  the 
vendor's  name  {n). 

4.  The  unpaid  vendor  of  an  interest  in  an  executory 
agreement  (o). 

5.  A  surety  for  the  buyer  who  has  paid  the  vendor  (p). 

6.  A  person  who  has  at  the  time  no  authority  to  stop, 
provided  that  the  vendor  ratifies  his  action  before  the 
transit  is  ended  {q). 

7.  Partner  against  partner  (r). 


{g)  Wood  V.  Jones  (1825),  7  D.  &  R.  126. 

(h)  Vertue  v.  Jewell  (1814),  4  Camp.  31.  This  case  is  perhaps  open  to  some 
of  the  criticisms  of  Benjamin  (4th  ed.,  p.  849),  though  the  remarks  founded 
on  Patten  v.  Thompson  (1816),  5  M.  &  S.  350,  seem  erroneous,  as  that  case 
did  not  involve  the  definition  of  an  unpaid  vendor,  but  the  question  whether 
a  particular  indorsement  of  the  bill  of  lading  by  the  vendee  was  sufficient  to 
divest  the  right  of  stoppage  in  transitu.  See  also  Benjamin,  5th  ed.,  pp 
877,  878. 

(i)  Though  for  other  purposes  as  an  agent :  Cassaboglou  v.  Gibb  (1883), 
11  Q.  B.  D.  797. 

{k)  Feise  v.  Wray(lS02),  3  East,  93  ;  Ireland  v.  Livingston  (1872),  L.  R. 
5  H.  L.  at  p.  409,  per  Lord  Blackburn  ;  Ex  parte  Banner  (1876),  2  Ch  D.  at 
p.  287. 

(I)  Kinhch  v.  Craig  (1790),  3  T.  R.  783  ;  Newsom  v.  Thornton  (1805),  6 
East,  17. 

(m)  Morison  v.  Gray  (1824),  2  Bing.  260. 

(n)   Whitehead  v.  Anderson  (1842),  9  M.  &  W.  518. 

(o)  Jenkyns  v.  Usborne  (1844),  7  M.  &  G.  678. 

(p)  Under  19  &  20  Vict.  c.  97,  s.  5.  See  also  Imperial  Bank  v.  London  and 
St.  Katharine  Docks  (1877),  5  Ch.  D.  195. 

{q)  Bird  v.  Brown  (1850),  4  Ex.  786  ;  Hutchings  v.  A'wwe.*  (1863),  1  Moore, 
P.  C.,  N.  S.  243.  He  must  purport  to  act  on  behalf  of  the  vendor.  Keighley, 
Maxted  <fc  Co.  v.  Durant  (1901),  A.  C.  240. 

(r)  Ex  parte  Cooper  (1879),  11  Ch.  D.  68. 
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Article  65. — Insolvency  of  Vendee. 

Insolvency  is  the  inability  to  pay  just  debts  in  the 
ordinary  course  of  trade  and  business  (s). 

It  may  be  evidenced  by  stoppage  of  payment,  or  even  by 
failure  to  pay  one  debt.  It  will  be  sufficient  if  the  vendee 
is  insolvent  when  the  transit  ends,  though  he  was  not 
insolvent  when  the  notice  to  stop  in  transitu  was  given  (t). 

Qucere,  whether  if  the  vendee  fails  to  meet  the  bills  of 
exchange  drawn  against  the  cargo,  which  fall  due  after  the 
termination  of  the  transit,  but  has  not  up  to  the  end  of  the 
transit  committed  any  open  act  of  insolvency,  a  stoppage 
in  transitu  by  the  vendor  would  be  effective  {u). 


Article  66. — Against  whom  the  Right  may  be  exercised. 

The  right  of  stoppage  in  transitu  exists  against  the 
vendee,  and  all  persons  claiming  under  him  (with  the 
exception  stated  in  Article  67)  {x).  Thus  it  avaUs  against 
a  sub-purchaser  from  the  vendee,  whose  title  is  not 
founded  on  indorsement  and  delivery  of  the  bill  of  lading, 
or  of  some  other  document  of  title,  for  value,  even  though 
he  has  paid  the  purchase-money  to  the  vendee.  For  such 
a  sub-sale  would  only  pass  to  the  sub-vendee  such  equitable 


(6)  Per  Willes,  J.,  Beg.  x.  Sadler's  Co.  (1863),  10  H.  L.  C.  at  p.  425.  Cf. 
Sale  of  Goods  Act,  1893,  §  62  (3).  In  National  Bank  v.  Morris  (1892),  A.  G. 
287,  the  Priv}^  Council  held  that  a  creditor  knew  his  debtor  was  insolvent 
if  he  had  knowledge  of  circumstances  from  which  ordinary  men  of  business 
■would  conclude  that  the  debtor  was  unable  to  meet  his  liabilities.  See  also  (as 
to  refusal  to  pay  on  outbreak  of  war)  The  Feliciana  (1915),  59  S.  J.  546. 

(t)  The  Consiantia  (1807),  6  G.  Rob.  at  pp.  326,  327  ;  Vertue  v.  Jewell 
(1814),  4  Camp.  31  ;  Dixon  v.  Yates  (1833),  5  B.  &  Ad.  313. 

(w)  Probably  not,  on  the  authorities,  though  it  is  submitted  that  on 
principle  the  question  would  be  whether  the  vendee  was  in  fact  insolvent  on 
the  day  of  the  negotiation  of  the  bill  of  lading,  or  the  end  of  the  transit. 
In  favour  of  this  latter  view,  see  Sir  W.  Scott,  in  The  Constantia  (1807),  6 
Rob.  Adm.  Rep.  at  pp.  326,  327,  and  Dr.  Lushington,  in  The  Tigress  (1863), 
B.  &  L.  38,  at  p.  44.  On  the  other  side,  see  Lord  Blackburn,  in  Kemp  v. 
Fall:  (1882),  7  App  C.  at  p.  581,  and  in  Blackburn  on  Sale,  3rd  ed.,  pp.  412, 
413  ;  and  Mellish,  L.J.,  in  Gu7in  v.  Bolckow  Vaughan  (1875),  L.  R.  10  Ch. 
at  p.  501.  It  seems  hard  that  an  indorsee  of  a  bill  of  lading  from  a  vendee, 
who  knew  that  his  indorser,  though  he  had  not  committed  any  open  act  of 
insolvency,  was  in  fact  unable  to  pay  his  debts,  should  be  held  to  have 
acquired  any  title  against  the  unpaid  vendor,  though  some  of  the  above  dicta 
suggest  that  he  would  acquire  such  a  title. 

(x)  Sale  of  Goods  Act,  1893,  §  47. 
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interest  as  his  immediate  purchaser  could  convey  and  not 
the  legal  property  in  the  goods,  and  would  not  prejudice 
the  unpaid  vendor's  right  of  stoppage  in  transitu,  which  is 
a  right  against  the  goods  (y). 

Where,  however,  a  sub-sale  has  taken  place  without 
indorsement  and  delivery  of  a  document  of  title,  but  the 
sub-vendee  has  not  paid  the  purchase-money,  the  Court  in 
working  out  the  equitable  rights  of  the  parties  may  direct 
the  sub-purchaser  to  pay  the  purchase-money  to  the 
original  vendor  as  a  condition  of  receiving  the  goods  (z). 

But  if  the  legal  property  in  the  goods  has  passed  out  of 
the  vendee,  either  by  an  effective  indorsement  and  delivery 
of  a  document  of  title,  or  by  his  obtaining  and  giving  actual 
possession,  the  vendor  will  then  have  no  rights  against  the 
purchase-money  unpaid  by  the  sub- vendee  (2). 

The  unpaid  vendor's  lien  will  not  override  the  lien  of  the 
carrier  for  his  charges  on  the  special  goods  carried  (a),  but 
will  be  preferred  to  claims  on  the  goods  put  forward 
through  the  vendee  alone  (6)  ;  e.g.  to  a  carrier's  claim  of 
lien  for  a  general  balance  due  from  the  owner  or  consignee 
of  the  goods  (c)  ;  or  to  any  attachment  of  the  goods 
obtained  by  a  creditor  of  the  vendee  (d). 

Case  1. — V.  sold  goods  to  P.,  so  that  the  property  passed  to  P., 
and  they  were  shipped,  consigned  to  G.  P.  indorsed  the  bills  of 
lading  to  a  bank,  as  security  for  an  advance  ;  G.  sold  the  goods 
"  to  arrive  "  to  K.  P.  then  became  bankrupt,  and  V.  gave  notice 
to  the  master  to  stop  the  goods  in  transitu.  K.  paid  the  purchase- 
money  to  G. ,  but  it  had  not  reached  P.  The  goods  were  delivered 
to  K.  by  the  master  on  the  production  of  receipts  for  the  price 
signed  by  G.     G.  paid  the  purchase-money  to  the  bank,  who, 


(y)  Kemp  v.  Falk  (1882),  7  App.  C.  573.  Being  such  a  right,  the  unpaid 
vendor  has  no  rights  against  the  money  receivable  under  a  policy  of  insurance 
for  damage  to  goods  in  transitu  :  Berndtson  v.  Strang  (1868),  L.  R.  3  Ch. 
588. 

(z)  Kemp  V.  Falk  (1882),  7  App.  C.  573,  per  Lord  Selborne  at  pp.  577,  578  ; 
Lord  Blackburn,  p.  582.  See,  however.  Lord  Fitzgerald's  reservation,  p.  590 ; 
Ex  parte  Golding,  Davis  <&:  Co.  (1880),  13  Ch.  D.  628. 

(a)  Oppenheim  v.  Russell  {im2),  3  B.  &  P.  42  ;  Richardson  v.  Goss  (1802), 
3  B.  &  P.  1 19.  See  also  Crawshay  v.  Eades  ( 1823),  2  D.  &  R.  288 ;  Mercantile 
Bank  v.  Gladstone  (1868),  L.  R.  3  Ex.  233. 

(6)  I.e.  such  claims  as  arise  not  from  the  carriage  of  the  goods,  but  from  the 
fact  that  the  vendee  is  their  owner. 

(c)  Oppenheim  v.  Russdl  (1802),  3  B.  &  P.  42 ;  United  States  Co.  v. 
G.  W.  R.  Co.  (1916),  A.  C.  189. 

(d)  Smith  V.  Goss  (1808),  1  Camp.  282. 

rt.  c.  p.  X2 
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after  satisfying  their  own  claims  (e),  paid  the  balance  to  P.'s 
assignees.  Held,  that  as  the  transactions  with  K.,  not  being 
accompanied  by  the  transfer  of  any  document  of  title,  had  only 
passed  such  equitable  interest  as  P.  could  convey,  and  not  the 
legal  property  in  the  goods,  V.'s  right  of  stoppage  in  transitu  still 
existed  against  the  goods,  and  that,  therefore,  V.,  and  not  P.'s 
assignees,  was  entitled  to  the  balance  of  the  purchase-money  paid 
by  K.,  after  satisfying  the  bank,  V.  being  in  strictness  entitled 
to  detain  the  goods  themselves  against  K.,  after  satisfying  the 
bank  ( / ). 

Case  2. — V.  sold  goods  to  P.,  to  be  shipped  /.  o.  h.  at  X.  P. 
resold  them  to  G.  ,and  took  a  bill  of  lading,  making  the  goods  deliver- 
able to  G.,  but  did  not  forward  the  bill  to  G.  ^Vhile  the  goods 
were  on  board  ship  at  X.,  P.  stopped  payment.  V.  served  notice 
on  the  master,  stopping  the  goods  in  transitu.  G.  had  not  then  paid 
the  sub -purchase -money  to  P.  Held,  that  V.  was  entitled  to  be 
paid  his  purchase-money  out  of  the  sums  owing  to  P.  by  G.  {g). 


Article    67. — Effect  of   Indorsement    and    Delivery    of   a 
Document  of  Title  on  the  Right  of  Stoppage. 

Such  an  indorsement  of  the  bill  of  lading,  bond  fide  {h) 
and  for  valuable  consideration,  as  absolutely  passes  the 
property  in  the  goods  (i),  completely  defeats  the  vendor's 
right  of  stoppage  in  transitu  (k). 


(e)  On  the  authority  of  In  re  Westzinthus  (1833),  5  B.  &  Ad.  817,  et  post 
Article  67. 

(/  )  Kemp  V.  Falk  (1882),  7  App.  C.  573. 

(g)  Ex  parte  Golding,  Davis  4:  Co.  (1880),  13  Ch.  D.  628.  It  is  submitted, 
that  this  case  must  be  thus  Limited  if  it  is  to  stand  with  the  decision  in 
Kemp  V.  Falk,  vide  supra,  and  the  dicta  therein  of  Lords  Sel borne  and 
Blackburn.  But  James  and  Cotton,  L.JJ.,  in  this  case,  and  the  Court  of 
Appeal  in  Ex  parte  Falk  (1880),  14  Ch.  D.  -446,  express  themselves  in  a 
manner  which  covers  a  much  wider  proposition  ;  viz.  that  where  the  abso- 
lute property  has  passed  by  a  sale  b}^  the  vendee  to  a  sub-purchaser,  but  the 
sub-purchase-money  has  not  been  paid,  the  vendor  can  stop  the  sub-pur- 
chase-money, though  the  property  in  the  goods  is  not  in  the  vendee.  The 
dicta  in  Kemp  v.  Falk  of  Lord  Blackburn  (p.  582),  and  Lord  Selbome 

(pp.  577,  578),  clearly,  though  not  expressly,  negative  this  projiosition.     The 
Court  of  Appeal  in  Ex  parte  Falk  recognised  the  advance  apparently  made 

in  Ex  parte  Golding,  Davis,  Bramwell,  L.J.,  saying,  "  the  decision  was  a 

novelty,"  but  it  is  submitted  that  the  novelty  was  only  in  the  obiter  dicta, 

and  that  they  cannot  be  sustained  in  face  of  the  dicta  of  the  Law  Lords  in 

Kemp  V.  Falk. 

{h)  On  knowledge  of  insolvency,  see  National  Bank  v.  Morris  (1892), 

A.  C.  287. 

{i)  See  Sewell  v.  Burdick  (1884),  10  App.  C.  74,  and  Articles  57,  58,  72,  73. 

For  cases  where  no  property  passed  by  the  indorsement  and  the  unpaid 

vendor's  right  was  not  defeated,  see  Patten  v.  Thompson  (1816),  5  M.  &  S. 

350,  on  which  see  the  Factors  Act  of  1842  (5  &  6  Vict.  c.  39) ;   The  Tigress 

(1863),  B.  &  L.  38. 

(k)  Sale  of  Goods  Act,  1893,  §  47  ;   Lickbarrow  v.  Mason  (1794),  1  Smith 

L.  C,  12th  ed.,  p.  726 ;    Pease  v.  Gloahec  (1866),  L.  R.  1  P.  C.  219  ;   Kemp 

V.  Canavan  (1863),  Irish  Rep.  15  C.  L.  216,  in  which  the  effect  of  the  Bills  of 

Lading  Act  on  Lickbarrow  v.  Mason  was  considered. 
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Such  an  indorsement  as  acts  as  a  mortgage  or  pledge  of 
the  goods  (l),  leaves  to  the  vendor  the  right  to  stop  all  the 
property  remaining  in  the  vendee.  This  is  a  qualified 
right,  because  it  cannot  be  exercised  so  as  to  affect  the 
interests  of  such  an  indorsee  of  the  bill  of  lading,  without 
paying  him  off.  The  vendor  can  stop  the  goods  on 
satisfying  the  claims  of  the  mortgagee  or  pledgee  :  or  is 
entitled  to  receive  the  proceeds  of  the  goods  after  those 
claims  have  been  satisfied  by  realisation  of  the  goods.  He 
can  also  in  Equity  compel  the  vendee's  creditor  to  marshal 
the  securities  for  his  debt,  so  as,  if  possible,  to  protect  his 
rights  as  unpaid  vendor  (l). 

The  valuable  consideration  for  which  the  indorsement  is 
made  may  be  past  (such  as  a  loan  already  made,  or  an 
existing  debt)  or  present  (m).  The  transaction  must  also 
be  bond  fide,  or  without  knowledge  of  facts  that  would 
make  the  bill  of  lading  not  fairly  and  honestly  assignable, 
such  as  an  open  act  of  insolvency  of  the  consignee  or 
vendee  (n),  or  equities  affecting  the  goods  (o).  That  the 
indorsee  knoM-s  that  the  goods  have  not  been  paid  for  is 
not  sufficient  to  prevent  the  indorsement  from  defeating 
the  right  to  stop  {p). 

Note. — We  have  not  dealt  with,  the  difficult  questions  arising 
under  the  Sale  of  Goods  Act,  1893,  and  the  Factors  Acts,  because 
the  most  important  of  them  appear  not  to  concern  the  shipowner 
or  charterer  in  any  way.  Section  47  of  the  former  Act,  and 
section  10  of  the  Factors  Act,  1889  (52  &  53  Vict.  c.  45),  repro- 


{l)  Kemp  V.  Folk  {IS82),  7  App.  C.  573 ;  Spalding  v.  Rudmg  (ISiS),  6  Beav. 
376,  1.5  L.  J.  Ch.  374,  on  ap^jeal ;  In  re  Westzinthus  (1833),  5  B.  &  Ad.  817. 
See  Articles  72,  73. 

(m)  Leask  v.  Scott  (1817),  2  Q.  B.  D.  376  (C.A.),  dissenting  from  Rodger  v. 
Comptoir  d'Escmnpte  de  Paris  (1869),  L.  R.  2  P.  C.  393,  which  held  that  a 
past  consideration  was  not  sufficient.  See  also  Chartered  Bank  v.  Henderson 
(1874),  L.  R.  5  P.  C.  501,  where  the  consideration  was  forbearance  to  sue  for 
an  existing  debt ;   The  Emilien  Marie  (1875),  44  L.  J.  Adm.  9. 

(n)  Vertue  v.  Jewell  (1814),  4  Camp.  31  ;  Cuming  v.  Brown  (1807),  9  East, 
506;  1  Camp.  104  ;  Salomons  v.  Nissen  (1788),  2  T.  R.  674,  681.  And  see 
Article  65,  and  note  (u),  p.  176. 

(o)  Such  as  it  was  attempted  to  prove  in  Henderson  v.  Comptoir  d'Escompte 
(1873),  L.  R.  5  P.  C.  253  ;  Chartered  Bank  v.  Henderson  ;  The  Emilien  Marie, 
vide  supra. 

(p)  Cuming  v.  Brown,  vide  supra.  As  to  the  effect  of  dealing  with  the 
goods,  otherwise  than  by  indorsement  and  transfer  of  the  bill  of  lading,  see 
ante,  Article  59,  note  2  ;   Article  66. 

12—2 
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ducing  clause  5  of  the  Act  of  1877  (40  &  41  Vict.  c.  39),  are  specially 
difficult  to  construe.  They  provide  that  where  any  "  document 
of  title  "  to  goods  (as  defined  in  section  1  of  the  Act  of  1889, 
and  section  62  of  the  Act  of  1893,  including  therefore  delivery 
orders  and  dock  warrants)  has  been  lawfully  transferred  to  any 
person  as  a  buyer  or  owner  of  such  goods,  and  such  person  transfers 
such  document  to  a  person  who  takes  the  same  bond  fide  and  for 
valuable  consideration,  the  last-mentioned  transfer  shall  have  the 
same  effect  for  defeating  any  vendor's  lien  or  right  of  stoppage 
in  transitu,  as  the  transfer  of  a  bill  of  lading  has  for  defeating  the 
right  of  stopping  in  transitu. 

Apparently,  therefore,  where  B.,  a  vendee  to  whom  the  pro- 
perty in  goods  in  transitu  has  passed,  sells  them  to  C,  and  gives 
him  a  delivery  order,  and  C.  in  turn  transfers  such  dehvery  order 
to  D.  for  valuable  consideration,  the  transfer  from  C.  to  D.  will 
defeat  the  right  of  stoppage  in  A.,  the  unpaid  vendor. 

But : — (1),  apart  from  the  Factors  Acts,  a  dehvery  order  im- 
accepted  by  the  dock  company  or  warehouseman  has  never  been 
taken  by  the  Courts  of  law  as  a  document  of  title  at  all,  but  only 
as  "  the  token  of  an  authority  to  receive  possession  "  :  Farina  v. 
Home  (q) ;  M'Ewan  v.  Smith  (r) ;  Griffiths  v.  Perry  (s)  ; — -(2), 
though  early  in  the  nineteenth  century  mercantile  juries  seem 
to  have  considered  delivery  orders  as  documents  of  title  (see 
Benjamin  on  Sales,  5th  ed.,  pp.  851,  852),  it  is  beheved  that  at  the 
present  day  delivery  orders  are  not  treated  by  London  merchants 
and  bankers  as  "  documents  of  title  "  at  all ;  (3),  before  the  Act 
of  1877,  which  is  reproduced  in  the  Act  of  1889,  the  holder  of  a 
delivery  order  could  either  (a)  present  it,  and  obtain  the  goods, 
if  there  was  no  stop  ;  (b)  present  it,  and  on  its  being  recognised, 
leave  the  goods  in  the  hands  of  the  warehouseman  as  his  bailee, 
constructive  delivery  thus  taking  place  ;  (c)  could  in  addition 
obtain  a  "  warrant  "  from  the  warehouseman  as  a  document  of 
title  to  the  goods  ;  but,  until  he  did  one  of  these  things,  he 
acquired  no  title  to  the  goods  :  see  Imperial  Bank  v.  St.  Katha- 
rine's Docks  (t) ;  Lackington  v.  Atherton  (») ;  and  it  was  expressly 
laid  down  in  Barber  v.  Meyerstein  {x),  that  until  one  of  these 
three  courses  had  been  taken,  the  bill  of  lading  was  the  only 
symbol  of  the  goods  that  could  transfer  any  property  in  them, 
but  when  one  of  these  courses  was  taken  the  power  of  the  bill 
of  lading  was  gone  :  see  also  Coventry  v.  Gladstone  {y).  But  the 
adoption  of  any  one  of  these  three  courses  would  also  terminate 
the  transit,  as  the  warehouseman  would  then  hold  as  bailee  for 


(3)  (1846),  16  M.  &  W.  119. 

(r)  (1849),  2  H.  L.  C.  309. 

(s)  (1859),  1  E.  &  E.  680. 

(t)  (1877),  5  Ch.  D.  195. 

(u)  (1844),  7  M.  &  G.  360. 

(x)  (1870),  L.  R.  4  H.  L.  at  p.  330. 

(y)  (1868),  L.  R.  6  Eq.  44. 
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the  vendee  or  assignee  ;  consequently,  apart  from  the  Factors 
Acts,  a  delivery  order  could  have  no  effect  as  a  document  of 
title  until  the  transit  was  determined,  and  therefore  dealings 
with  it  could  have  no  effect  on  the  vendor's  right  of  stoppage 
in  transitu. 

Did,  then,  clause  5  of  the  Act  of  1877  modify  this  ?  Taken 
literally,  it  certainly  did,  but  it  is  difficult  to  believe  that  the 
legislature  meant  to  interfere  with  the  position  of  the  bill  of 
lading  as  the  only  symbol  of  the  goods  while  in  transit.  For 
the  above  reasons,  the  question,  which  is  a  difficult  one,  is  only 
suggested  here  {z). 

Lord  Blackburn,  in  Kemp  v.  Falh  [a),  held  that  cash  receipts, 
i.e.  receipts  for  the  price  of  goods  given  by  the  vendee's  agents, 
on  production  of  which  the  carrier  delivered  the  goods,  were  not 
documents  of  title  within  clause  5  of  the  Act  of  1877,  whose 
indorsement  defeated  the  vendor's  right  to  stop  ;  and  that  if 
they  were  documents  of  title,  the  statute  was  "  never  meant  to 
have  that  effect  "  ;   what  effect  is  not  very  clear. 

On  the  general  question  of  delivery  orders  and  warrants,  see 
also  Merchant  Banking  Co.  v.  Phoenix  Bessemer  Co.  (b)  ;  Gunn  v. 
Bolckow  Vaughan  (c)  ;  Coventry  v.  Gladstone  {d)  ;  Pooley  v.  Great 
Eastern  Railway  [e).  See  also,  as  to  provisions  of  the  Indian 
Contract  Act  similar  to  section  47  of  the  Sale  of  Goods  Act,  Ramdas 
v.  Amerchand  (/). 


Article  Q8.—The  Transit. 


The  determination  of  the  beginning  or  end  of  the  transit 
during  which  the  goods  may  be  stopped,  involving,  as  it 
does,  questions  whether  property  or  possession  was  in- 
tended by  the  parties  to  pass,  must  depend  on  the  intention 
of  the  parties  as  shewn  by  all  the  facts  of  the  case  {g). 

Thus  wrongful  or  mistaken  delivery  will  not  either 


(z)  See  for  a  discussion  on  similar  questions  and  of  the  now  numerous 
clauses  in  private  Acts  authorising  the  issue  of  negotiable  warrants  for  goods, 
an  article  by  Mr.  A.  T.  Carter  in  L.  Q.  R.,  Vol.  III.,  p.  300. 

(a)  (1882'),  App.  C.  at  pp.  585,  586. 

(6)  (1877),  L.  R.  5  Ch.  D.  205. 

(c)  (1875),  L.  R.  10  Oh.  491. 

(d)  (1868),  L.  R.  6  Eq.  44. 

(e)  (1876),  .34  L.  T.  537. 

( / )  (1916),  L.  R.  43  Ind.  App.  164,  where  a  railway  receipt  was  held  to  be 
a  document  of  title. 

[g)  (1877),  per  Jessel,  M.R.,  5  Ch.  D.  219. 
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commence  (h)  or  end  (i)  the  transit,  nor  will  wrongful 
refusal  to  deliver  by  the  carrier  prevent  the  transit  being 
considered  at  an  end  (k). 

The  transit  commences  when  the  vendor  has  given  up 
possession  of  the  goods  in  fulfilment  of  the  contract,  and 
continues  until  the  goods  have  reached  the  hands  of  the 
vendee,  or  of  one  who  is  his  agent  to  take  possession  of  and 
keep  the  goods  for  him  at  such  a  place  that  the  goods  will 
remain  there  until  a  fresh  destination  is  communicated  to 
them  by  order  from  the  vendee  (Z). 

The  necessity  for  stoppage  in  transitu  does  not  arise 
until  the  vendor  loses  possession,  as  till  then  his  possession 
enables  him  to  exercise  directly  his  lien  for  the  unpaid 
price. 

In  some  cases  the  vendor,  by  giving  up  possession,  may 
also  end  the  transit,  as  where  he  delivers  goods  on  board 
the  vendee's  ship  (m),  without  reserving  the  jus  disponendi 
to  himself  (n).  It  makes  no  difference  whether  the  ship  is 
a  general  ship,  or  sent  sjDecially  for  the  goods  (o),  or 
whether  she  is  owned  bj^  the  vendee,  or  is  under  a  charter 
to  him  amounting  to  a  demise  {p). 

But  delivery  of  the  goods  on  board  a  ship  chartered  by 


(h)  Ruckv .  Hatfield  (1822),  5  B.  &  Aid.  632,  where  goods  were  shipped  con- 
ditionally on  obtaining  bills  of  lading  reserving  the  jus  disponendi  to  the 
consignor ;  see  also  the  sutigestion  in  Schotsmans  v.  L.  d-  Y.  B.  Co.  (1867), 
L.  R.  2  Ch.  332,  335,  that  a  vendor  would  not  terminate  the  transit  by  ship- 
ping goods  on  a  ship  in  ignorance  of  the  ship's  being  owned  by  the  vendee. 

(i)  Lift  V.  Cowley  (1816),  7  Taunt.  169,  where  the  carrier,  after  notice  to 
stop,  delivered  by  mistake  to  the  consignee  ;  see  also  Loeschman  v.  Williams 
(1815),  4  Camp.  181,  a  case  of  conditional  dehverv. 

(/')  Sale  of  Goods  Act,  1893,  §  45,  s.  (6) ;  Bird  v.  Broun  (1850),  4  Ex.  786  ; 
see  also  Cowasjee  v.  Thompson  (1845),  5  Moore  P.  C.  165,  at  p.  175,  where 
vendors  wrongifully  retained  a  mate's  receipt  for  the  goods. 

(I)  Sale  of  Goods  Act,  1893,  ^  45  ;  per  Willes,  J.,  in  Bolton  v.  L.  d-  Y.  R. 
(1866),  L.  R.  1  C.  P.  at  p.  439;  Lord  Ellenborough  in  Dixon  v.  Baldwen 
(1804),  5  East,  175  ;  approved  by  C.  A.  in  Ex  parte  Miles  (1885),  15  Q  B.  D. 
39,  at  p.  44,  and  in  Belhell  v.  Clark  (1888),  20  Q.  B.  D.  615.  These  cases  were 
approved  by  the  Privy  Council  in  Lyons  v.  Hoffnung  (1890),  15  A.  C.  391. 
See  also  Kendal  v.  Marslmll  (1883),  11  Q.  B.  D.  356,  and  Article  69. 

{m)  Sale  of  Goods  Act,  1893,  §  45,  s.  5  ;  Schotsnmns  v.  L.  db  Y.  R.  Co. 
(1867),  L.  R.  2  Ch.  332;  Merchant  Bankin/j  Co.  v.  Phoenix  Bessemer  Co. 
(1877),  5  Ch.  D.  205,  at  p.  219 ;    Van  Casteel  v.  Booker  (1848),  2  Ex.  691. 

(ji)   Vide  ante.  Article  61. 

(o)  Schotsmans  v.  L.  <fc  Y.  R.  Co.,  ride  supra,  at  pp.  336,  337,  distinguishing 
Mitchel  V.  Ede  (1840),  11  Ad.  &  E.  888. 

(p)  Fowler  v.  M'Taggart  (1801),  cited  at  1  East,  522. 
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the  vendee,  if  the  charter  does  not  amount  to  a  demise 
will  not  end  the  transit,  unless  it  clearly  appears  that  such 
is  the  intention  of  the  parties  {q).  Such  an  intention  will 
not  be  inferred  from  the  fact  that  the  delivery  isf.o.b.,  nor 
from  the  fact  that  the  vendor  does  not  know  the  ultimate 
destination  of  the  vessel  (r). 

Case  1. — V.  sold  goods  to  P.  and  shipped  them  on  board  P.'s 
ship,  then  on  the  berth  as  a  general  ship.  Bills  of  lading  were 
taken,  making  the  goods  deliverable  to  P.  or  assigns.  Held,  that 
such  shipment  prevented  V.  from  stopping  in  transitu  (s). 

Case  2. — V.  sold  clay  to  P.  deliverable  /.  o.  h.  at  X.  It  was 
shipped  at  X.  on  a  ship  chartered  by  P.  V.  did  not  know  the 
ship's  destination  :  no  bills  of  lading  were  taken,  nor  did  P.  give 
an  acceptance  for  the  price.  Held,  that  the  clay  was  in  the 
possession  of  the  master  of  the  ship  as  carrier,  and  that  V.  could 
therefore  stop  it  during  the  voyage,  on  P.'s  insolvency  (r). 


Article  69. — When  the  Transit  ends. 

The  transit  may  be  ended  {u)  : — 
I.  By  delivery  to  the  vendee  or  his  agents  : 
II.  By  delivery  to  a  forwarding  agent  {x)  : 
III.  By  mutual  agreement  between  vendee  and  carrier 
whereby  the  carrier  holds  as  agent  for  the  vendee  {x). 

1.  By  actual  delivery  to  the  vendee  or  his  agents  {y), 
even  before  the  original  place  of  destination  {z).     What 


[q)  Sale  of  Goods  Act,  1893,  §  45,  s.  5  ;  Berndtson  v.  Strang  (1868),  L.  R. 
4  Eq.  481  ;  3  Ch.  588  ;  Moakes  v.  Nicholson  (1865),  19  C.  B.,  N.  S.  290  ; 
Bohtlingk  v.  Inglis  (1803),  3  East,  381  ;  Thompson  v.  Trail  (1826),  2  C.  &  P. 
334.  Inglis  v.  Usherwood  (1801),  1  East,  515,  as  explained  by  the  same 
Court  in  Bohtlingk  v.  Inglis,  vide  supta,  at  p.  398,  is  not  contrary  to  the  text. 
Cf.  Colonial  Ins.  Co.  v.  Adelaide  Ins.  Co.  (1886),  12  App.  C.  at  p.  137. 

(r)  Ex  parte  Rosevear  China  Clay  Co.  (1879),  11  Ch.  D.  560;  compare 
Bethell  V.  Clark  (1888),  20  Q.  B.  D.  615. 

(s)  ScJwtsmans  v.  L.  d:  Y.  R.  Co.  (1867),  L.  R.  2  Ch.  332. 

(m)  Sale  of  Goods  Act,  1893,  §§  45,  46. 

(x)  These  two  classes  are  really  special  kinds  of  agents  for  the  vendee. 

(.V)  Willes,  J.,  in  Bolton  v.  L.  ct-  Y.  R.  Co.  (1866),  L.  R  1  C.  P.  at  p.  439 : 
such  delivery  may  be  at  the  vendee's  own  warehouse,  or  at  a  place  which  he 
uses  as  his  own,  for  the  deposit  of  goods,  though  belonging  to  another  : 
Scott  V.  Pettit  (1803),  3  B.  &  P.  469  ;  Rowe  v.  Pickford  (1817),  8  Taunt.  83; 
per  Parke,  B.,  in  James  v.  Griffin  (1837),  2  M.  &  W.  at  p.  633. 

(2)  Sale  of  Goods  Act,  1893,  §  45,  s.  2 ;  L.  <fc  N.  W.  R.  v.  Bartlett  (1861), 
7  H.  &  N.  400.  The  dictum  of  James,  L.J.,  in  Ex  parte  Watson  (1877),  5  Ch.  D. 
at  p.  43,  that,  where  the  contract  is  to  send  goods  to  a  place  Z.,  "  if  the 
vendor  found  out  that  the  goods  were  going  to  be  diverted  from  the  ship 
bound  to  Z.  he  would  be  entitled  to  obtain  an  injunction  to  prevent  "  such 
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circumstances  amount  to  delivery  of  the  goods  will  depend 
on  the  intention  of  the  parties  concerned  (a). 

The  delivery  of  part  of  the  goods  operates  as  a  construc- 
tive delivery  of  the  whole  only  in  cases  where  the  delivery 
takes  place  in  the  course  of  delivery  of  the  whole,  as  where 
an  essential  part  of  a  machine  packed  in  parts  is  delivered 
to  the  consignee  (6),  in  which  case  the  taking  possession  of 
such  a  part  by  the  buyer  would  be  the  acceptance  of 
constructive  possession  of  the  whole  (c).  The  burden 
of  proving  such  constructive  delivery  is  on  those  who 
assert  it  (d). 

Case. — V.  shipped  100  tons  of  iron  castings  to  P.  on  a  ship 
chartered  by  V.  under  a  bill  of  lading  to  P.  and  assigns.  On 
arrival  thirty  tons  had  been  delivered  to  P.,  who  had  paid  part 
of  the  freight.  V.  then  stopped  in  transitu.  Held,  the  notice  was 
good  as  to  that  part  of  the  cargo  not  delivered  {d). 

2.  Delivery  of  goods  to  a  forwarding  agent  will  or  will 
not  end  the  transit,  according  as  the  forwarding  agent 
receives  them  as  agent  for  the  vendee  or  as  carrier.  The 
chief  test  of  his  character  is  whether  he  receives  the 
instructions  necessary  for  forwarding  from  the  vendee 


diversion,  is  not  inconsistent  with  this,  as  delivery  after  notice  to  stop  in 
transitu  would  not  be  effectual  in  any  case,  while  delivery  before  notice  to 
stop,  though  short  of  Z.,  would  be  effectual,  in  spite  of  any  injunction. 
Seinble,  that  if  the  vendee  acquires  possession  against  the  carrier's  will, 
such  possession  is  not  effectual  to  deprive  the  vendor  of  his  rights.  (See 
Blackburn  on  Sales,  3rd  ed.,  p.  406 ;  Bird  v.  Brown  (1850),  4  Ex.  786,  and 
cases.  Article  68,  and  note  to  section  3  of  this  article.  Contra,  per  Parke,  B., 
in  Whitehead  v.  A7iderson  (1842),  9  M.  &  W.  518,  at  p.  534.) 

(a)  See  cases  on  constructive  delivery  summarised  in  Benjamin  on  Sales, 
5th  ed.,  pp.  841,  905. 

(6)  Ex  parte  Cooper  (1879),  11  Ch.  D.  68,  per  Cotton,  L.J.,  at  p.  75. 

(c)  Sale  of  Goods  Act,  1893,  §  45,  s.  7  ;  Ex  parte  Cooper  (1879),  11  Ch.  D. 
68,  approving  Willes,  J.,  at  L.  R.  1  C.  P.  440.  Cases  where  part  delivery  has 
been  held  to  give  constructive  delivery  of  the  whole,  are  Tanner  v.  Scovell 
(1845),  14  M.  &  W.  28  ;  Slubey  v.  Heyward  (1795),  2  H.  Bl.  504  ;  Hammond 
V.  Anderson  (1803),  1  B.  &  P.  N.  R.  69 ;  Jones  v.  Jones  (1841),  8  M.  &  W. 
431,  which  were  criticised  in  Ex  parte  Cooper,  vide  supra,  at  p.  77,  and  Ex 
parte  Falk  (1880),  14  Ch.  D.,  at  p.  455,  and  7  App.  C.  573,  579,  586.  See  also 
Wentworth  v.  Outhtvaite  (1842),  10  M.  &  W.  436;  Whitehead  v.  Anderson 
(1842),  9  M.  &  W.  518  ;   Dixon  v.  Yates  (1833),  5  B.  &  Ad.  313,  339. 

(d)  Ex  paite  Cooper  (1879),  11  Ch.  D.  68  ;  one  reason  given  by  the  Court, 
that  constructive  delivery  would  involve  the  masters  abandonment  of  his 
lien  for  the  balance  of  the  freight,  appears  inconsistent  with  Allan  v.  Gripper 
(1832),  2  C.  &  J.  218,  in  which  it  was  held  that  the  existence  of  the  carrier's 
lien  was  not  inconsistent  with  his  holding  as  the  vendee's  agentj,  though  the 
transit  was  at  an  end. 
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or  vendor  (e).  It  is  immaterial  that  the  property  in  the 
goods  passes  to  the  vendee  on  delivery  to  the  carrier  ( /  ). 

Thus,  if  the  vendor  from  the  contract  of  sale  or  from 
instructions  from  the  vendee,  can  give  no  further  direc- 
tions as  to  the  destination  of  the  goods,  and  they  will 
therefore  remain  with  the  forwarding  agent,  unless  and 
until  he  has  received  instructions  from  the  vendee,  such 
an  agent  will  receive  the  goods  as  agent  for  the  vendee, 
and  on  his  receiving  them  the  transit  will  be  at  an  end  (g). 

If,  on  the  other  hand,  the  vendor  can  and  does  give  such 
instructions,  either  from  the  terms  of  the  contract  indi- 
cating further  transit,  or  by  instructions  independent  of 
the  contract,  the  transit  will  not  end  on  delivery  to  the 
forwarding  agent,  though  the  jjarticular  ship  in  which  the 
transit  is  to  be  made  is  ordered  by  the  vendee,  for  in  this 
case  the  forwarding  agent  receives  the  goods  as  carrier  (h). 

"  The  question  in  very  nearly  all  cases  of  stoppage  in 
transitu  is,  speaking  generally,  one  of  fact  "  (i). 

Case  1. — ^V.  sold  goods  to  P.  in  London,  P.  being  employed  as 
commission  agent  by  G.  in  Jamaica.     P.  ordered  the  goods  of  V. 


(e)  Sale  of  Goods  Act,  1893,  §  45,  s.  3;  Keridal  v.  Marshall  (1883),  11 
Q.  B.  D.  356.  See  also  a  note  by  Mr.  A.  Cohen,  Q.C.,  in  "  Law  Quarterly 
Review,"  Oct.,  1885.  The  test  may  be  put  otherwise  :  "  Is  the  transit 
prescribed  by  the  vendor  over  ?  If  so,  the  right  to  stop  is  gone,  though 
further  transit  takes  place  prescribed  by  the  vendee."  But  Ex  parte  Rosevear 
China  Co.  (1879),  11  Ch.  D.  560  (Article  68,  Case  2),  shews  that  sometimes  the 
vendor  may  be  unable  to  "  prescribe  the  transit,"  and  yet  retain  his  right 
to  stop.  It  is  easy  to  distinguish  the  facts  of  this  case  from  others,  but  hard 
to  see  the  principle  of  distinction  between  them.  The  test  is  also  subject  to 
this,  that  if  the  vendee  gets  the  goods  by  consent  of  the  carrier  before  the 
prescribed  transit  is  over,  the  right  is  gone.  See  this  point  discussed  by 
Bowen,  L.J.,  in  Kendal  v.  Marshall,  vide  supra,  at  p.  639. 

(/)  Lyons  v.  Hoffnung  (1890),  15  App.  C.  391. 

(g)  Ex  parte  Miles  (1885),  15  Q.  B.  D.  39,  affirming  Dixon  v.  Baldwen 
(1804),  5  East,  175  ;  Rowe  v.  Pickford  (1817),  8  Taunt.  83  ;  Ex  parte  Gibbes 
(1875),  1  Ch.  D.  101  ;  Leeds  v.  Wright  (1803),  3  B.  &  P.  320. 

(A)  Bethell  v.  Clark  (1888),  20  Q.  B.  D.  615  ;  Lyons  v.  Hoffnung,  v.  s.  ;  Ex 
parte  Watson  (1877),  5  Ch.  D.  35,  as  explained  in  Ex  jxirte  Miles  (1885),  15 
Q.  B.  D.,  at  pp.  46,  47  ;  Kendal  v.  Marshall  (1883),  11  Q.  B.  D.  356  ;  Rodger 
v.  Comptoir  d'Escompte  (1869),  L.  R.  2  P.  C.  393  ;  Valpi/  v.  Gibson  (1847),  4 
C.  B.  837  ;  Nicholls  v.  Le  Feuvre  (1835),  2  Bing.  N.  C.  81  ;  Coates  v.  Railton 
(1827),  6  B.  &  C.  422  (doubted  by  Brett,  L.J.,  11  Q.  B.  D.  at  p.  366) ;  Smith 
v.  Goss  (1808),  1  Camp.  282  ;  James  v.  Griffin  (1837),  2  M.  &  W.,  per  Parke, 
B.,  at  p.  633.     See  also  Kemp  v.  Ismay  Imrie  (1909),  14  Com.  Cas.  202. 

(i)  Per  Vaughan  Williams,  J.,  In  re  Gurney  (1892),  67  L.  T.  598.  In  that 
case  the  fact  that  the  vendor  directed  the  goods  to  be  delivered  at  the  docks 
"  for  shipment  by  the  31.,"  and  the  goods  to  be  marked  "  Trinidad,"  was 
held  not  to  prolong  the  transit  beyond  the  docks.     Upon  facts  not  very 
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"for  the  mark  E.  M. ,  Kingston,  Jamaica."  V.  knew  from  pre- 
vious dealings  that  this  mark  was  used  by  G.  P.  instructed  V.  to 
pack  the  goods,  mark  them  with  the  above  mark,  and  forward 
them  to  Q.  at  Southampton  for  shipment  by  the  S.  V.  forwarded 
to  Q.,  adding  "  please  foi-ward  as  directed  :  "  V.  sent  particulars 
of  mark,  &c.,  of  goods,  leaving  columns  for  "consignee"  and 
"  destination  "  blank.  After  this  P.  wrote  to  Q.  that  the  con- 
signee was  G.,  and  the  destination  "  Kingston,  Jamaica."  The 
goods  were  shipped  under  bills  of  lading  describing  P.  as  consignor. 
P.  afterwards  failed.  Held,  that  V.'s  right  to  stop  had  ceased 
when  the  goods  reached  Q.  (k). 

Case  2. — V.  sold  goods  to  P.  in  London  ;  P.  wrote  to  Y.  : 
"  Please  consign  the  goods  to  the  Darling  Downs,  to  Melbourne,, 
loading  in  the  East  India  Docks  here."  V.  sent  the  goods  by 
rail  to  London.  The  railway  company  sent  P.  an  advice  note 
that  the  goods  were  at  his  order  and  risk,  together  with  a  note : 
"  The  goods  advised  by  this  note  have  been  forwarded  to  our 
Poplar  Station  for  shipment  per  Darling  Downs.''  They  were  so 
forwarded  by  the  railway  company  and  were  shipped  on  the 
Darling  Downs,  for  Melbourne,  the  mate's  receipts  being  sent  to 
P.  On  the  day  they  were  shipped  P.  failed,  and  V.  sent  notice  to 
the  railway  company  to  stop  delivery,  too  late  to  prevent  ship- 
ment. Held,  that  the  captain  of  the  ship  received  the  goods  as 
a  carrier  to  Melbourne  ;  that  the  transit  did  not  therefore  end 
till  M.,  and  that  the  notice  to  stop  was  effectual  (I). 

Case  3. — V.  agreed  with  P.  to  sell  him  goods,  drawing  bills  on 
him  for  the  price,  and  shipping  them  to  G.  at  Z.  V.  packed  the 
goods,  and  forwarded  them  to  London  in  bales  marked  Z.,  and 
addressed  to  the  S.,  a  ship  named  by  P.,  and  bound  for  Z.  The 
railway  company  advised  P.  of  the  arrival  of  the  goods  in  London^ 
and  that  "  they  remained  at  his  order,  and  were  held  by  the 
company  as  warehousemen  at  his  risk,"  adding  "  will  be  sent  to 
the  -S."  They  were  so  sent  and  shipped.  HeM,  that  the  transit 
lasted  till  the  arrival  of  the  goods  at  Z.,  and  V.  could  therefore 
stop  in  transitu  at  any  time  before  such  arrival  (m). 

Case  4. — V.  sold  goods  to  P.,  P.  saying  nothing  about  their 
destination.  P.  resold  to  K.,  and  arranged  with  K.  that  the  goods 
should  be  foi*warded  to  Z.  by  steamer  from  X.  P.  then  directed 
V.  to  send  the  goods  to  K.  at  X.  V.  did  so,  and  the  railway 
company  gave  K.  notice  that  they  held  the  goods  as  his  ware- 
housemen. Held,  that  V.'s  right  to  stop  in  transitu  was  at  an 
end  {n). 

Case  5. — P.,  a  commission  agent,  received  orders  from  clients  in 
Australia  to  buy  goods.  P.  made  contracts  of  purchase  from  V. 
and  five  other  vendors  in  Manchester,  not  disclosing  his  Australian 
principals.  The  goods  were  to  be  delivered  in  Manchester.  P. 
directed  the  vendors  to  forward  the  goods  to  I.  &  Co.  of  Liverpool 
(agents  of  the  owners  of  the  S.  steamer,  and  forwarding  agents) 


dissimilar  a  different  conclusion  was  arrived  at  in  Kemp  v.  Ismay  Imrie  ds  Co. 
(vhi  supra).     Cf.  Reddall  v.  Union  Castle  Co.  (1914),  20  Com.  Cas.  86. 

(k)  Ex  parte  Miles  (1885),  15  Q.  B.  D.  39. 

(I)  Bethell  v.  Clark  (1888),  20  Q.  B.  D.  615.  Cf.  Lyotis  v.  Hoffnung  (1890), 
15  App.  C.  391. 

(m)  Ex  parte  Watson  (1877),  5  Ch.  D.  35. 

(n)  Kendal  v.  Marshall  (1883),  11  Q.  B.  D.  356. 
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for  shipment  on  the  S.  and  the  goods  to  be  marked  Adelaide.  P. 
also  wrote  to  I.  &  Co.,  directing  them  to  ship  all  the  goods  of  the 
six  vendors  nnder  one  bill  of  lading  to  the  order  of  P.  The  goods 
were  shipped  and  the  S.  sailed.  P.  became  insolvent.  V., 
attempting  to  stop  in  transitu,  gave  I.  &  Co.  an  indemnity, 
obtained  a  separate  bill  of  lading  for  his  goods,  and  took  delivery 
of  them  in  Australia.  Held,  that  V.  was  entitled  to  stop  in 
transitu  (o). 

3.  The  transit  may  be  ended  by  agreement  (p)  between 
the  carrier,  wharfinger,  or  forwarding  agent  on  the  one 
hand,  and  the  consignee  on  the  other,  that  the  former 
shall  hold  the  goods,  not  as  carrier  but  as  vendee's 
agent  (g).  The  fact  that  the  carrier  still  claims  a  lien 
on  the  goods  will  not  prevent  his  holding  as  vendee's 
agent,  so  as  to  bar  the  vendor's  right  of  stoppage  (r). 

Note.- — There  must  be  a  mutual  understanding  ;  thus,  the 
intention  of  the  carrier  alone,  not  assented  to  by  the  consignee, 
will  not  suffice  (s)  :  nor  will  the  demand  of  the  vendee  if  not 
assented  to  by  the  carrier  {t),  provided  such  refusal  to  deliver 
is  not  wrongful  (u).  Qucere,  whether  the  transit  could  be  so  ended 
during  the  voyage  by  agreement  between  carrier  and  consignee. 
It  could  be  by  actual  delivery  to  the  consignee  ;  why  not  by  the 
agreement  of  the  carrier  to  hold  as  the  vendee's  agent  ?  Yet  this 
would  seriously  affect  the  vendor's  rights. 

Case  1. — V.  sold  oil  to  P.,  and  forwarded  it  by  carrier  to  Z.  On 
its  arrival  at  Z.  the  carrier  gave  notice  to  P.,  who  signed  for  it  in 
the  carrier's  books.     Held,  that  the  transit  was  over  (x). 

Case  2. — V.  sold  goods  to  P.,  who  lived  at  Z.,  and  forwarded  the 
goods  to  Z.  by  steamer.  On  arriving,  the  steamer  was  discharged 
into  B.'s  warehouse.  B.  was  agent  of  the  steamer,  and  usually 
held  such  goods  at  the  risk  and  subject  to  the  orders  of  the  con- 
signee.    In  this  case  he  had  no  orders,  as  P.,  being  bankrupt. 


(o)  Kemp  V.  Ismay  Imrie  d-  Co.  (1909),  14  Com.  Cas.  202.  Cf.  Reddall  v. 
Union  Castle  Co.  (1914),  20  Com.  Cas.  86,  and  contrast  In  re  Gurney  (1892), 
67  L.  T.  598. 

(p)  James  v.  Griffin,  vide  supra  ;  Bolton  v.  L.  <£•  Y.  Railway  (1866),  L.  R. 
1  C.  P.  431  ;   Ex  parte  Barroiv  (1877),  6  Ch.  D.  783. 

(q)  Sale  of  Goods  Act,  1893,  §  45,  s.  3  ;  James  v.  Griffin  (1837),  2  M.  &  W. 
623  ;  Ex  parte  Gouda  (1872),  20  W.  R.  981  ;  Whitehead  v.  Anderson  (IM2),  9 
M.  &  W.  at  pp.  534,  535  ;   Reddall  v.  Union  Castle  Co.  (1914),  uhi  supra. 

(r)  Allan  v.  Gripper  (\8Z2),  2  C.  &  J.  218  ;  Kemp  v.  i^aZA;  (1882),  7  App.  C, 
at  p.  584.  On  the  other  hand,  if  the  transit  is  not  at  an  end  the  fact  that  the 
carrier  refrains  from  delivering  the  goods  to  the  vendee  only  because  the 
carrier  is  exercising  his  lien  for  charges  will  not  put  an  end  to  the  vendor's 
right  of  stoppage.     Mechan  v.  .V.  E.  Ri/.  Co.  (1911),  Sess.  Cas.  1348. 

(«)  Edwards  v.  Brewer  (1837),  2  M.  &  W.  375. 

{t)  Jackson  v.  Nichol  (1839),  5  Bing.  N.  C.  508;  Coventry  v.  Gladstone 
(1868),  L.  R.  6  Eq.  44. 

(u)  Bird  v.  Brown  (1850),  4  Ex.  78G. 

(x)  Ex  parte  Gouda  (1872),  20  \V.  R.  981. 
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had  absconded  before  the  arrival  of  the  goods.  V.  gave  B.  notice 
to  stop  the  goods.  Held,  that  the  transit  was  not  ended  by- 
delivery  of  the  goods  to  B.,  who  could  not  be  P.'s  agent  without 
authority  from  P.  (?/). 

Case  3. — "V.  sold  goods  to  P. ,  and  forwarded  them  by  ship.  P. 
pledged  the  bill  of  lading  to  I.  and  became  bankrupt.  When  the 
ship  reached  the  Thames,  I.  paid  the  freight  to  the  brokers  and 
obtained  an  overside  order  for  delivery.  On  presenting  this  at 
the  ship  before  she  began  to  unload,  I.  was  told  that  he  should 
have  the  goods  as  soon  as  they  could  be  got  at.  Before  unloading 
began,  V.  stopped  the  goods.  Held,  that  the  transit  was  not 
ended  by  I.'s  transactions,  and  that  V.  was  entitled  to  stop  {z). 


Article  70. — Notice  to  stop,  hoiv  given. 

Notice  to  stoj)  in  transitu,  to  be  effective,  must  be  given 
either  to  the  person  holding  the  goods  (as  the  captain  of 
the  ship  or  the  warehouseman),  while  the  goods  are  still  in 
transitu,  or  to  the  shipowner  or  principal,  whose  servant  has 
the  custody  of  the  goods,  in  such  a  time  that  he  can  by 
reasonable  diligence  forward  it  to  his  servant  in  time  to 
prevent  delivery  ;  and  it  is  his  duty  so  to  forward  it  (a). 

Semble,  that  delivery  by  mistake  after  such  a  notice  is 
received  by  the  person  in  whose  possession  the  goods  are, 
will  be  ineffectual  to  rob  the  vendor  of  his  remedy  against 
the  carrier  (6). 

iy)  Ex  parte  Barrow  (1877),  6  Ch.  D.  783. 

{z)  Coventry  v.  Gladstone  (1868),  L.  R.  6  Eq.  44 

(a)  Sale  of  Goods  Act,  1893,  §  46  ;  Whitehead  v.  Anderson  (1842),  9  M.  & 
W.  at  p.  534  ;  Kemp  v.  Falk  ( 1882),  7  App.  C.  at  p.  585  ;  per  Lord  Blackburn, 
who  suggests  that  his  view  is  at  variance  with  that  expressed  by  Bramwell, 
L.J.,  in  the  Court  below  (Ex  parte  Falk,  14  Ch.  D.,  at  p.  455),  who  said,  "  I 
cannot  think  that  any  duty  was  imposed  on  the  shipowners  at  L.  to  stop  the 
goods  ;  it  would  be  monstrous  to  hold  that  the  telling  some  one  else  to  stop 
the  goods  amounts  to  a  stoppage  in  transitu.'"  The  first  sentence  is  contrary 
to  Whitehead  v.  Anderson  (at  p.  534).  But  the  last  sentence  is  clearly  right, 
as  notice  to  the  shipowner,  not  reaching  the  captain,  could  not  prevent  the 
consignee  from  obtaining  the  goods,  the  vendor's  remedy  being  against  the 
shipowner.  Litt  v.  Cowley  (1816),  7  Taunt.  169,  seems  to  decide  further  that 
delivery  by  an  agent,  who  through  mistake  or  neglect  of  his  principal  has 
not  been  informed  of  a  notice  to  stop  duly  given  to  the  principal,  does  not 
prevent  the  vendor  from  maintaining  trover  against  the  vendee,  but  as  the 
case  proceeds  on  the  view,  now  abandoned,  that  notice  to  stop  rescinds  the 
contract,  this  position  can  hardly  now  be  justified.  It  seems  therefore  that 
in  such  cases  the  remedy  is  against  the  carrier  only  ;  for  the  vendor  cannot 
claim  the  property,  which  has  passed,  or  his  lien,  which  has  been  lost,  or 
possession,  which  has  been  abandoned.  From  this  point  of  view  see  Short  v. 
Simpson  (1866),  L.  R.  1  C.  P.  248,  at  p.  255.  For  an  ineffectual  notice  to 
stop,  see  Phelps  v.  Coinher  (1885),  29  Ch.  D.  813. 

(6)  Litt  V.  Cowley  (1816),  7  Taunt.  169  ;   Sliort  v.  Simpson,  vide  supra* 
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Article   71. — Masters   Duty   on   receiving   Notice. — Ship- 
owners Rights  as  to  Freight. 

It  is  incumbent  on  the  master  to  give  effect  to  a  claim  to 
stop  in  transitu  by  delivery  of  the  goods  to  the  vendor, 
and  not  merely  by  abstaining  from  delivery  to  the  vendee, 
as  soon  as  he  is  satisfied  that  the  claim  is  made  by  the 
vendor,  unless  he  is  aware  of  an  answer  in  law  to  such 
claim  (c).  If  he  fails  to  deliver  the  goods  to  the  vendor, 
or  as  directed  by  him,  the  shipowner  is  liable  to  a  claim  by 
the  vendor  for  conversion  (d).  He  can  protect  himself  by 
an  indemnity  from  the  person  to  whom  he  delivers,  or  in 
case  of  a  double  claim,  can  interplead. 

The  vendor  is  bound  to  take  delivery  of  the  goods  and 
to  discharge  any  lien  upon  them  for  freight  (e).  And  if, 
on  his  instructions,  the  goods  are  landed  short  of  the  bill 
of  lading  destination,  the  freight  for  which  he  is  liable  as 
damages  will  be  the  whole  freight  to  that  destination  (/ ). 


Article  72. — Indorsement  of  Bill  of  Lading  as  a  Mortgage. 

The  effect  of  indorsement  of  a  bill  of  lading  may  be  to 
shew  an  intention  to  pass,  and  therefore  to  pass,  the  legal 
estate  in  the  goods  to  the  indorsee  as  security  by  way  of 
mortgage  for  an  advance,  leaving  the  indorser  an  equitable 
right  to  redeem  them  (gr). 


Article  73. — Indorsement  of  Bill  of  Lading  as  a  Pledge. 

The  indorsement  may  have  the  effect  of  giving  the  in- 
dorsee an  equitable  interest  as  security  by  way  of  pledge 


(c)  Sale  of  Goods  Act,  1893,  §  46,  s.  2  ;  The  Tigress  (1863),  32  L.  J.  Adm.  at 
pp.  101,  102. 

(d)  The  Tigress  (1863),  32  L.  J.  P.  97,  101  ;  Booth  v.  Cargo  Fleet  Co. 
(1916),  2  K.  B.  570. 

(e)  Booth  V.  Cargo  Fleet  Co.  (1916),  uhi  supra.  The  vendor  does  not 
become  a  party  to  the  contract  of  carriage  or  liable  for  the  freight  eo  nomine 
under  that  contract. 

(/)  Booth  V.  Cargo  Fleet  Co.  (1916),  uhi  supra.  The  shipowner  must 
prove  his  readiness  to  carry  to  the  ultimate  destination,  if  that  be  questioned. 

ig)  Sewell  v.  Burdick  (1884),  10  App.  C.  74.  As  to  the  difference,  in 
general,  between  a  mortgage  and  a  pledge,  see  In  re  Morritt  (1886),  18 
Q.  B.  D.,  at  pp.  232,  235. 
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for  an  advance,  accompanied  by  a  power  to  obtain  delivery 
of  the  goods  when  they  arrive,  and  if  necessary  to  realise 
them  for  the  purpose  of  the  security  {h).  If  such  goods  are 
not  delivered  to  the  pledgee  of  the  bill  of  lading,  he  can 
bring  trover  or  detinue  at  common  law  for  them,  though 
the  defendant's  parting  with  the  goods  was  before  the 
plaintiff  acquired  his  title  (i). 

An  indorsement  of  bills  of  lading  in  blank,  and  their 
deposit  so  indorsed  by  way  of  security  for  money  ad- 
vanced {k),  Avithout  more,  will  be  held  to  be  a  pledge  {/). 

Note. — It  is  impossible  to  state  with  any  confidence  what 
dealings  with  a  bill  of  lading  will  amount  to  a  mortgage  as  distin- 
guished from  a  pledge.  Probably  none  of  the  ordinary  commercial 
dealings  with  bills  of  lading  amount  to  mortgages,  and  the  differ- 
ence between  mortgages  and  pledges  is  immaterial  from  a  com- 
mercial point  of  view,  as  it  lies  chiefly  in  the  exact  legal  remedies 
for  enforcing  the  security. 

Case  1. — F.  sliipped  goods  to  Z.  on  A.'s  ship,  taking  a  bill  of 
lading,  making  the  goods  deliverable  to  F.  or  assigns.  F.  indorsed 
the  bill  in  blank,  and  deposited  it  with  I.  as  security  for  an  advance. 
I.  never  claimed  the  goods  under  the  bill  of  lading.  Held,  that  the 
transaction  amoimted  to  a  pledge  of  the  goods  represented  by  the 
bill  of  lading  (1). 

Case  2. — F.  sold  cheese  to  G.  and  shipped  it  on  board  A.'s  ship, 
taking  bills  of  lading  to  order  of  F.  or  assigns.  F.  drew  bills  of 
exchange  on  G.  for  the  price,  which  he  sold  to  the  T.  Bank,  with 
bills  of  lading  attached  indorsed  in  blank.  The  T.  Bank  forwarded 
the  bills  to  their  agents  in  London  with  a  hypothecation  note  of 
•  the  goods  attached.  On  arrival  of  A.'s  ship,  A.  deposited  the 
goods  with  X.,  instructing  them  to  hold  the  goods  to  his  order. 
G.  induced  X.  to  deliver  the  goods  to  him  without  any  order  from 
A.,  and  then  by  fraud  G.  induced  the  Z.  Bank  to  take  up  the  bills 
of  exchange,  receiving  with  them  the  bills  of  lading.  Z.  got 
delivery  orders  from  A.  and  presented  them  to  X.  \^Tien  it  was 
found  that  G.  had  procured  X.  to  deliver  to  him  the  goods  without 
any  order  from  A.,  Z.  sued  X.  for  conversion.  Held,  that  Z.  were 
pledgees  of  the  goods,  and  could  sue  for  conversion,  though  X. 
had  converted  them  at  a  time  when  Z.  had  no  title  (m). 


(h)  Sewell  v.  Biirdick,  ante.  The  person  indorsing  the  bill  of  lading  as 
security  for  advances  still  retains  sufficient  interest  in  the  goods  to  enable 
him  to'bring  an  action  for  damage  to  them.  The  Glamorganshire  (18S8),  13 
App.  C.  454. 

(i)  Bristol  Ba7ik  v.  Midland  By.  Co.  (1891),  2  Q.  B.  653.  Cf.  Londo7i  Joint 
Stock  Bank  v.  Amsterdam  Co.  (1910),  16  Com.  Cas.  102. 

(k)  It  will  require  the  stamp  suitable  for  a  pledge,  and  not  for  a  mortgage  : 
Harris  v.  Birch  (1842),  9  M.  &  W.  591. 

vZ)  See  ante,  note  (/()• 

(wi)  Bristol  Bank  v.  Midland  By.  Co.  (1891),  2  Q.  B.  653. 
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Article  74. — Ineffectual  Indorsements  {n). 

An  indorsement  of  the  bill  of  lading  may  pass  no  pro- 
perty or  title  to  the  indorsee,  as  :  — 

(1)  Where  the  indorser  has  no  property  to  pass  (o), 
having,  e.g.,  already  indorsed  one  bill  of  lading  of  a  set 
so  as  to  pass  the  property  {p)  ; 

(2)  Or  where  there  is  no  consideration  for  the  indorse- 
ment {q)  ; 

(3)  Or  where  the  circumstances  shew  that  no  property 
was  intended  to  pass,  as  in  the  case  of  an  indorsement  to  an 
agent  to  enable  him  to  sell,  or  to  stop  in  transitu  (r)  ; 

(4)  Or  where  the  indorsee  knows  of  facts  which  prevent 
the  indorsement  from  being  effective  (s),  as  the  open  insol- 
vency of  a  consignee  who  has  not  paid  the  price  of  the 
goods  {t) ; 

(5)  Or  where  at  the  time  of  the  indorsement  the  ship- 
owner has  already  delivered  the  goods  to  a  person  entitled 
to  have  them  delivered  to  him  (w). 

But  where  the  indorser  has  the  property,  even  though 
such  property  has  been  obtained  by  fraud,  an  indorsement 
for  valuable  consideration  to  a  bo7id  fide  indorsee,  before 
the  original  owner  or  indorser  has  obtained  a  legal  rescis- 
sion of  the  transfer,  will  pass  the  property  (x). 

Case  1. — Goods  consigned  to  P.  were  in  course  of  transit  landed 
at  a  sufferance  wharf  on  the  Thames,  subject  to  a  stop  for  freight 
by  A.  and  to  a  stop  for  advances  by  I.,  a  mortgagee  on  security 
of  a  set  of  three  bills  of  lading.     P.  obtained  from  K.  a  loan,  with 


(h)  This  article  must  be  read  subject  to  the  provisions  of  the  Factors  Acts, 
which  it  is  beyond  the  province  of  this  work  to  deal  with. 

(o)  Finlay  v.  Liverpool  S.S.  Co.  (1870),  23  L.  T.  251,  at  p.  255  ;  Guriiey  v. 
Behrend  (1854),  3  E.  &  B.,  at  p.  634.  Cf.  Delaurier  v.  Wyllie  (1889),  17  Sc. 
Sess.  C,  4th  Ser.  167  (as  to  the  iron). 

ip)  Barber  v.  Meyersiein  (1870),  L.  R.  4  H.  L.  317. 

(q)  Per  Lord  Selborne,  10  App.  C.  80;    Waring  v.  Cox  (1808),  1  Camp. 
369. 

(r)  Waring  v.  Cox,  vide  supra  ;  Patten  v.  Thompson  (1816),  5  M.  &  S.  350  ; 
Tucker  v.  Humphrey  (1828),  4  Bing.  516. 

(s)  Dick  V.  Lumsden  (1793),  Peake,  189  ;  Cuming  v.  Brown  (1807),  1  Camp. 
104;   Gilbert  v.  Guignon  (1872),  L.  R.  8  Ch.  16. 

(t)   Vide  Article  65. 

(u)  Cf.  Channell,  J.,  London  Jt.  St.  Bank  v.  British  Amsterdam  (I9I0),  16 
Com.  Cas.  102,  at  p.  105. 

(x)  Pease  v.  Gloahec  (1866),  L.  R.  1  P.  C  219  ;  The  Argentina  (1867),  L.  R. 
1  A.  &  E.  370. 
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whicli  lie  redeemed  the  bills  from  I.  and  indorsed  two  to  K.  as 
security  for  his  advance.  P.  obtained  another  advance  from  M., 
to  whom  he  indorsed  the  third  bill.  With  this  advance  the  stop 
for  freight  was  removed,  and  M.  obtained  the  goods  from  the 
sufferance  wharf  on  production  of  his  indorsed  bill.  Held,  that 
the  property  in  the  goods  having  passed  to  K.  by  the  first  indorse- 
ment, the  second  conferred  no  property  on  M.,  and  K.  could  recover 
from  him  the  goods  or  their  value  {y). 

Case  2. — V.  shipped  to  P.  oilcake,  sending  the  bill  of  lading  to 
V.'s  agent,  W.,  with  instructions  not  to  part  with  it  "  without  first 
receiving  payment."  P.  gave  W.  a  bill  of  exchange  accepted  by 
K.,  and  promised  immediate  payment  in  cash,  on  which  W. 
delivered  to  P.  the  indorsed  bill  of  lading.  P.  indorsed  the  bill  of 
lading  to  I.,  who  took  it  bond  fide  and  for  value.  P.  and  K.  then 
became  bankrupt,  without  paying  W.  Held,  that  though  P.  had 
obtained  the  bill  of  lading  by  fraud,  he  could  transfer  the  property 
in  the  goods  by  its  indorsement  to  I.,  a  bond  fde  holder  for 
value  {z). 


Article  75, — Effects  of  Indorsement  under  the  Bills  of  Lading 
Act,  1855  (a). 

Such  an  indorsement  of  the  bill  of  lading  as  passes  to  the 
indorsee  the  property,  whether  legal  or  equitable  (6),  in  the 
goods,  also  vests  in  him  all  the  rights  (c)  and  liabilities 
arising  in  respect  of  such  goods  from  the  contract  evi- 
denced in  the  bill  of  lading  {d). 

He  may  lose  such  rights  and  liabilities  by  such  a  further 
indorsement  of  the  bill  of  lading  as  divests  him  of  the 
property  (e). 

(y)  Barber  v.  Meyerstein  (1870),  L.  R.  4  H.  L.  317. 

[z)  The  Argentina  (1867),  L.  R.  1  A.  &  E.  370. 

(a)  18  &  19  Vict.  c.  Ill,  s.  1,  see  Appendix  III.  Until  this  Act  was  passed 
the  indorsement  of  a  bill  of  lading  would  not  affect  the  contract  evidenced  in 
it,  and  the  indorsee  could  not  sue  or  be  sued  on  such  contract,  though  he  was 
the  person  really  interested  in  the  goods,  the  subject  of  the  contract : 
Thompson  v.  Dominy  (1845),  14  M.  &  W.  403  ;  Howard  v.  Shepherd  (1850),  9 
C.  B.  297. 

(6)  Sewell  v.  Burdick  (1884),  10  App.  C,  at  pp.  85,  95. 

(c)  Including  the  right  to  restrain  by  injunction  threatened  breaches  by 
the  shipowner  of  the  contract  contained  in  the  bill  of  lading  :  Wood  v. 
Atlantic  Transport  Co.  (1900),  5  Com.  Cases,  121. 

(d)  The  indorsement  does  not  vest  in  the  indorsee  any  rights  and  liabilities 
arising  otherwise  than  from  such  contract.  Leduc  v.  Ward  ( 1888),  20  Q.  B.  D. 
476.  If  the  indorsee  proves  that  the  immediate  indorsement  to  him  was 
for  valuable  consideration,  he  need  not  also  prove  that  the  indorsement  to 
his  indorser  was  for  value,  in  the  absence  of  any  evidence  of  fraud  or  other 
circumstances  invahdating  the  indorsement :  Dracachi  v.  Anglo-Egyptian 
Navigation  Co.  (1868),  L.  R.  3  C.  P.  190. 

(e)  Smiirthtvaite  v.  Wilkins  (1862),  11  C.  B.,  N.  S.  842;  but  see  Corktt  v. 
Gordon  (1813),  3  Camp.  472  ;  Levis  v.  M'Kee  ( 1 868),  L.  R.  4  Ex.  58.  Though 
the  indorsee  has  agreed  to  resell  the  property,  if  the  bill  of  lading  is  still  an 
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An  indorsee  of  a  bill  of  lading  as  security  for  an  advance, 
whether  the  transaction  amounts  to  a  pledge  (/),  or, 
semhle,  to  a  mortgage  {g),  does  not  become  liable  under  the 
contract  evidenced  in  the  bill  of  lading,  until  he  completes 
his  inchoate  title  by  taking  possession  of  the  goods  under 
the  bill  so  indorsed  (/). 

Such  a  vesting  of  rights  and  liabilities  by  indorsement 
of  a  bill  of  lading  does  not  in  any  way  affect  the  ship- 
owner's right  against  the  original  shipper  or  owner  of  the 
goods  for  the  freight  (^),  or  the  liability  of  the  consignee  or 
indorsee  by  reason  of  his  being  such  consignee  or  indorsee 
or  of  his  receiving  the  goods  in  consequence  of  such 
consignment  or  indorsement,  or  any  right  of  stoppage  in 
transitu  {i). 

Case. — F.  shipped  goods  to  Z.  on  A.'s  ship,  taking  a  bill  of  lading, 
making  the  goods  deliverable  to  F.  or  assigns,  freight  payable  at 
Z.  F.  pledged  the  bills  as  security  for  an  advance  by  indorsing 
them  in  blank,  and  depositing  them  so  indorsed  with  I.  F.  did 
not  claim  the  goods  at  Z.,  and  they  were  sold  by  the  authorities 
there  to  pay  custom-house  charges.  I.  took  no  steps  to  obtain 
the  goods.  A.  sued  I.  for  freight  as  indorsee  of  the  bill  of  lading. 
Held,  that  as  I.  had  taken  no  steps  to  complete  his  title  by  claiming 
the  goods  under  the  bill  of  lading,  he  was  not  liable  on  the  contract 
evidenced  in  it  (k). 


Article  76. — Position  of  Indorsee. 

The  lawful  holder  of  a  biU  of  lading,  in  whom  the  pro- 
perty in  the  goods  is  vested,  may  by  indorsement  transfer 
a  right  greater  than  he  himself  has  ;  for  he  transfers  his 
position  under  the  contract  evidenced  in  the  bill  of  lading. 


effective  instrument  he  will  not  lose  his  rights  and  liabilities  under  it,  till  he 
has  reindorsed  it  so  as  to  pass  the  property  :  The  Felix  (1868),  L.  R.  2  A.  &  E. 
273.     Fowler  v.  Knoop  (1879),  4  Q.  B.  D.  299. 

( / )  Sewell  V.  Burdick  (1884),  10  App  C.  74,  per  Lord  Selborne,  at  pp.  88, 
89,  explaining  The  Freedom  (1871),  L.  R.  3  P.  C  594  ;  The  Figlia  Maggiore 
(1868),  L.  R.  2  A.  &  E.  106.  See  also  Allen  v.  Coltart  (1883),  11  Q.  B.  D.  782, 
at  pp.  784,  785. 

(g)  Per  Lord  Blackburn,  10  App.  C,  at  pp.  96,  97. 

(h)  Fox  V.  Nolt  (1861),  6  H.  &  N.  630,  where  the  bill  was  indorsed  to  the 
shipowner  himself  :   Sfoort  v.  Simpson  (1866),  L.  R.  1  C.  P.  248. 

(i)  18  &  19  Vict.  c.  Ill,  s.  2.  An  indorsement  of  a  bill  of  lading  has  by  this 
Act  no  further  effect  on  the  right  of  stoppage  than  it  would  have  had  before 
the  Act. 

(k)  Sewell  v.  Burdick  (1884),  10  App.  C.  74.  See  also  Fowler  v.  Knoop 
(1879),  4  Q.  B.  D.  299. 

s.c.p.  13 


194  ABMIBALTY 

but  does  not  transfer  any  other  rights  or  liabilities  which 
may  be  vested  in  him  against  or  to  the  shipowner,  char- 
terer, or  original  shipper,  unless  the  indorsee  has  notice  of 
such  rights  and  liabilities  {I). 

Case  1. — F.,  shippers  of  goods,  indorsed  to  I.  a  bill  of  lading 
stating  that  the  goods  were  shipped  on  board  the  S.  lying  at  Fiume 
and  bound  for  Dunkirk.  The  ship  deviated  from  the  ordinary- 
voyage  between  those  two  ports  and  was  lost  on  such  deviation. 
I.  sued  the  shipowners,  who  pleaded  that  F.  knew  of  the  intention 
to  deviate  before  shipment.  Reld,  that  F.'s  knowledge  did  not 
affect  I.  (m). 

Case  2. — C.  chartered  a  ship  from  A.  and  shipped  goods  in  it, 
receiving  a  bill  of  lading  from  the  master.  C.  saw  the  method  of 
stowage  and  did  not  object  to  it.  C.  indorsed  the  bills  to  I.  The 
goods  were  damaged  by  the  method  of  stowage.  I.  sued  A.  on 
the  contract  in  the  bill  of  lading.  Held,  that  I.  was  not  affected 
either  by  C.'s  position  under  the  charter  or  by  C.'s  knowledge  of  the 
method  of  stowage  (70- 


Article  11. — Effects  of  the  hidorsement  of  the  Bill  of  Lading 
under  the  Admiralty  Jurisdiction  Act,  1861  (o),  and 
Parties  under  that  Act. 

In  any  case  where  goods  are  carried  into  any  port  in 
England  and  Wales  in  any  ship  (p),  and  at  the  time  of  the 


(/)  Bodger  v.  Comptoir  iVEscompte  de  Paris  (1869),  L.  R.  2  P.  C.  393  ;  The 
Helene  (1865),  B.  &  L.,  at  p.  424  ;  The  Emilien  Marie  (1875),  44  L.  J.  Adm. 
9  ;  Jenkyns  v.  Usborne  (1845),  8  Scott,  N  R.  523  ;  Leduc  v.  Ward  (1888), 
20  Q.  B.  D.  476.  The  ordinary  case  of  defeat  of  stoppage  in  transitu  by 
indorsement  to  a  bond  fide  holder  falls  under  this  principle. 

(m)  Leduc  v.  Ward,  vide  swpra. 

(n)  The  Helene,  vide  supra. 

(o)  24  Vict.  c.  10,  s.  6.     See  Appendix  III. 

Ip)  The  ship  carrjdng  must  be  the  ship  doing  the  wrong  :  thus  where 
damaged  goods  were  transhipped,  and  the  second  ship  came  to  England,  she 
was  held  not  hable  for  the  fault  of  the  first  ship,  and  the  first  ship  when 
afterwards  she  came  to  England  was  held  not  hable,  as  not  having  carried 
the  goods  to  England  :  The  Ironsides  (1862),  Lush.  458.  But  the  ship  may 
be  hable,  though  she  does  not  carry  the  goods  into  port,  as  in  cases  of  short 
dehvery  :  The  Danzig  (1863),  B.  &  L.  102.  It  will  be  sufficient  that  the  ship 
shaU  come  into  such  a  port  in  the  course  of  her  voyage,  though  the  goods  are 
not  to  be  dehvered  there  :  The  Pieve  Superiore  (1874),  L.  R.  5  P.  C.  482,  at 
p.  491.  See  also  The  Bahia  (1863),  B.  &  L.  61 ;  The  Patria  (1871),  L.  R.  3 
A.  &  E.,  at  p.  459  ;  The  Cap  Blanco  (1913),  P.  130.  When  she  has  once  been 
in  such  a  port,  the  jurisdiction  of  the  Admiralty  in  respect  of  that  voyage 
vests,  and  the  claim  can  be  enforced  against  the  ship  on  her  entering  an 
Enghsh  port  in  any  subsequent  voyage ;  but  as  the  claim  does  not  give  a 
maritime  hen,  such  arrest  will  not  avail  against  any  vahd  charges  on  the 
ship,  nor  against  any  bond  fide  purchaser :  The  Pieve  Superiore,  vide  supra. 
The  damage  must  be  done  on  the  homeward  voyage  ;  there  wiU  be  no  claim 
for  damage  on  the  outward  voyage  to  goods  dehvered  abroad  :  The  Kasan 
(1863),  B.  &  L.  1. 
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institution  of  the  cause  no  owner  or  part-owner  (q)  of  the 
ship  is  domiciled  in  England  or  Wales,  claims  (r)  in  rem 
can  be  made  against  such  ship  in  the  Admiralty  Court,  as 
follows  : — 

I.  Claims  on  contract  (s). 

1.  Every  indorsee  of  a  bill  of  lading  to  whom  the  pro- 
perty in  the  goods  shipped  under  the  bill  of  lading  shall 
have  passed  so  as  to  transfer  to  him  the  contractual  rights 
and  liabilities  under  the  bill  of  lading,  in  virtue  of  the  Bills 
of  Lading  Act,  1855,  may  sue  for  breach  of  such  a  contract. 

Thus  an  indorsee  to  whom  the  whole  property,  legal  or 
equitable,  has  passed,  or  a  mortgagee  or  pledgee  of  the 
bill  of  lading  who  has  completed  his  title  by  taking 
possession  of  the  goods  under  the  bill  of  lading,  may  so 
sue  (t)  ;  a  mortgagee  or  pledgee  who  has  not  so  completed 
his  title  (u),  or  a  bare  assignee  of  the  bill  of  lading  (x), 
to  whom  no  property  has  passed,  cannot  so  sue  on  the 
contract. 

2,  A  consignee  named  in  the  bill  of  lading,  to  whom  the 
property  in  the  goods  has  passed  by  such  consignment, 
may  also  sue  on  the  contract,  as  he  has  under  the  Bills  of 


iq)  This  will  include  a  charterer,  if  the  charter  amounts  to  a  demise,  but 
not  otherwise :  The  St.  Cloud  (1863),  B.  &  L.  4.  This  limitation  does  not 
apply  to  claims  in  the  County  Court  under  the  County  Courts  Admiralty 
Jurisdiction  Amendment  Act  of  1869  (32  &  33  Vict.  c.  51,  s.  2),  App.  III.  : 
The  Bona  (1882),  7  P.  D.  247. 

(r)  The  claims  must  arise  independently  of  the  Admiralty  Jurisdiction 
Act :  The  St.  Cloud  (1863),  B.  &  L.,  at  p.  18  ;  The  Figlia  Maggiore  (1868), 
L.  R.  2  A.  &  E.,  at  p.  110,  approved  by  Lord  Selborne,  10  App.  C,  at  p.  88  ; 
e.g.  if  the  claim  could  not  have  been  made  against  an  Enghsh  owner  before 
the  Act,  it  cannot  be  made  against  a  foreign  owner  by  virtue  of  the  Act. 
The  Admiralty  Court  cannot  consider  a  set-off  for  freight  claimed  by  the 
shipowner  :    The  Don  Francisco  (1862),  Lush.  468. 

(s)  The  "  contract  "  in  the  Act  refers  to  the  contract  in  the  bill  of  lading  : 
The  Pieve  Superiore  (1874),  L.  R.  5  P.  C,  at  491. 

(t)  The  Figlia  Maggiore  (1868),  L.  R.  2  A.  &  E.  106  ;  The  Freedom  (1871), 
L.  R.  3  P.  C.  594,  discussed  by  Lord  Selborne  in  10  App.  C,  at  pp.  88,  89. 
Such  right  to  sue  in  contract  continues  until  the  contractual  rights  have  been 
lost  by  such  a  reindorsement  as  passes  the  property,  though  there  is  an 
agreement  to  sell,  which  may  give  an  interest  to  the  vendee  to  sue  in  tort : 
The  Felix  (1868),  L.  R.  2  A.  &  E.  273  ;  The  Marathon  (1879),  40  L.  T.  163. 
See  Article  75. 

(u)  Because  he  has  not  yet  acquired  contractual  rights  under  the  Bills  of 
Lading  Act,  1855  ;  Sewell  v.  Bur  dick  (1884),  L.  R.  10  App.  C.  74  ;  and  there- 
fore has  apart  from  this  statute  no  legal  claim  against  the  shipowner. 
Article  75. 

(x)  The  St.  Cloud  (1863),  B.  &  L.  4.     Article  74. 

18—3 
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Lading  Act  contractual  rights  under  the  bill  of  lading  {y). 
A  consignee  to  whom  the  property  in  the  goods  has  not 
passed  by  such  consignment,  or  a  consignee  not  named  in 
the  bill  of  lading  (z),  may  not  sue  on  the  contract,  unless 
he  takes  a  title  by  indorsement  of  the  bill  as  above  (a). 
II.  In  Tort  (6). 

1.  Every  indorsee  of  the  bill  of  lading,  to  whom  a  pro- 
perty as  against  the  indorser,  though  it  may  not  be  the 
whole  property,  has  passed,  may  so  sue  in  tort.  Thus 
a  mortgagee  or  pledgee,  who  has  not  yet  completed  his 
title  by  taking  possession  of  the  goods,  may  sue  in  tort  (c). 
A  bare  assignee,  having  no  property  in  the  goods,  cannot 
sue  in  tort  {d). 

2.  A  consignee  to  whom  the,  or  any,  property  in  the 
goods  has  passed,  may  sue  in  tort  (e).  A  consignee  to 
whom  no  property  in  the  goods  has  passed  cannot  so 
sue  {d). 

Note.- — The  above  statement,  it  is  believed,  reconciles  all  the 
cases,  with,  the  exception  of  dicta  in  The  Nepoter  (e),  suggesting 
that  the  Admiralty  Act  intended  to  give  every  consignee  or 
assignee  of  a  bill  of  lading  a  capacity  to  sue.  These  dicta  were 
unnecessary,  as  the  plaintiffs  there  being  "  consignees  named  in 
the  bill  of  lading  "  had  contractual  rights  under  the  Act  of 
1855,  and  also  had,  as  Sir  R.  Phillimore  held,  a,  though  not 
the,  property  in  the  goods,  which  would  enable  them  to  sue  in 
tort. 

The  Act  of  1861  gives  those  who  have  a  lawful  claim  in  personam 


(y)  18  &  19  Vict.  c.  Ill,  s.  1  :  The  Nepoter  (1869),  L.  R.  2  A.  &  E.  375  ;  see 
also  Fowler  v.  Knoop  (1879),  4  Q.  B.  D.  299  :  where  the  consignee  named  in 
the  bill  of  lading,  who  had  sold  the  cargo,  but  not  assigned  the  bill  of  lading, 
was  held  entitled  to  sue. 

(z)  Thus  in  a  biU  dehverable  "  to  shipper  or  order,"  the  consignee  ordered 
would  be  a  consignee  not  named  in  the  bill  of  lading. 

(a)  See  note  (a),  p.  192. 

(6)  "  Breach  of  duty  "  of  the  master  will  include  a  refusal  to  deUver  to  a 
vendor  who  has  stopped  in  transitu  :  The  Tigress  (1863),  B.  ifc  L.  38  ;  and  a 
refusal  by  the  master  to  give  the  holder  of  the  bill  of  lading  the  particulars 
necessary  to  compute  his  UabiUty  for  freight  and  general  average  contri- 
bution :  The  Norway  (1864),  B.  &  L.  226  ;  but  not  a  refusal,  though  impro- 
per, to  insert  certain  particulars  in  his  protest :  The  Santa  Anna  (1863),  32 
L.  J.  Adm.  198. 

(c)  Though  he  cannot  sue  on  the  contract :  The  Figlia  Maggiore  (1868), 
L.  R.  2  A.  &  E.  106  ;  per  Lord  Blackburn,  10  App.  C,  pp.  94,  95. 

(d)  The  St.  Cloud  (1863),  B.  &  L.  4,  and  per  Lord  Blackburn,  10  App.  C, 
p.  94. 

(e)  The  Nepoter  (1869),  L.  R.  2  A.  &  E.  375. 
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against  the  shipowner,  which  fails  owing  to  his  absence  from  the 
country,  an  auxiHary  remedy  in  rem  against  the  ship  which  is 
present  in  the  country.  But,  as  was  held  by  Dr.  Lushington  in 
The  St.  Cloud  (/),  and  by  Sir  E.  PhiUimore'in  The  Figlia  Mag- 
giore  (g),  and  approved  by  Lord  Selborne  in  Sewell  v.  Burdick  (h), 
the  claim  must  arise  in  law  independently  of  the  Act  of  1861, 
which  gave  a  new  remedy,  not  a  new  primary  right.  Who  then 
could  sue  before  1861  ?  Any  one  who  had  a  proprietary  interest 
in  the  goods  could  sue  in  tort.  A  party  to  the  bill  of  lading,  or  a 
consignee  named  in  it,  or  an  indorsee  who  acquired  the  property 
in  the  goods  by  the  indorsement  could  sue  in  contract.  But  those 
who  had  no  property  could  sue  neither  in  contract  nor  in  tort. 
Those  who  had  a  property,  but  not  the  property  under  the  Act 
of  1855,  could  sue  in  tort  but  not  in  contract.  A  bare  assignee  had 
neither  property  nor  contractual  rights,  and  thus,  apart  from  the 
Act  of  1861,  could  not  sue  at  all ;  it  is,  therefore,  submitted  that 
Sir  R.  Phillimore's  obiter  dicta  to  the  contrary  are  inaccurate. 

To  obtain  this  result  it  is  not  necessary  to  read  ''  assignee  " 
in  the  Act  of  1861  as  "  assignee  to  whom  the  property  shall  pass," 
a  process  which  Dr.  Lushington  was  doubtful  about  in  The  St. 
Cloud  (/),  and  Lord  Blackburn  condemned  in  Seivell  v.  Bur- 
dick {h).  For  "claim  by  an  assignee"  means  "lawful  claim," 
and  a  bare  assignee  before  the  Act  of  1861  could  make  no  lawful 
claim. 


(/)  The  St.  Cloud {ISm),  B.  &  L.  4,  and  per  Lord  Blackburn,  10  App.  C, 
p.  94. 

ig)  (1868),  L.  R.  2  A.  &  E.  106. 
(h)  (1884),  10  App.  C.  74,  at  p.  94. 


(     198     ) 


SECTION  VI. 

Liability  of  Shipowner  for  Loss  of,  or  Damage  to, 
Goods  Carried. 

Article  78. — Liability  of  Shipowner  in  Absence  of  Express 
Stipulutions. 

In  the  absence  of  express  stipulations  in  the  contract  of 
affreightment  (a),  and  subject  to  certain  statutory  exemp- 
tions from  liability  (b),  all  shipowners  who  are  common 
carriers  {i.e.  who  offer  their  ships  as  general  ships  for  the 
transit  of  the  goods  of  any  shipper),  are  liable  for  any  loss 
of  or  damage  to  such  goods  in  transit,  unless  caused  by 
the  act  of  God,  or  the  King's  enemies,  or  by  the  inherent 
nature  of  the  goods  themselves  (c),  or  by  their  having  been 
properly  made  the  subject  of  a  general  average  sacrifice  (d). 
Qucere,  whether  a  shipowner  who  is  not  a  common 
carrier  has  the  same  liability  as  a  common  carrier  (e),  or 


(a)  See  Article  3,  and  Lipton  v.  Jescott  Steamers  (1895),  1  Com.  Cases,  32. 

{h)  See  Merchant  Shipping  Act,  1894,  sects.  448  (2)  (dangerous  goods), 
602  (fire,  valuables,  etc.),  503  (limitation  of  amount  of  damages),  633  (com- 
pulsory pilotage),  infra.  Appendix  III. 

(c)  Nugent  v.  Smith  (1876),  1  C.  P.  D.  19,  422  ;  Liver  Alkali  Co.  v.  Johnson 
(1874),  L.  R.  9  Ex.  338.  Per  Bowen,  L.J.,  in  Pandorf  v.  Hamilton  (1886), 
17  Q.  B.  D.  at  p.  683.  See  Articles  80,  81.  This  liability  is  not  removed  by 
a  practice  of  the  shipowner  to  insm-e  at  the  cost  of  the  goods  owner,  and  by 
his  direction  :  Hill  v.  Scott  (1895),  2  Q.  B.  371.  The  liability  is  not  assumed 
by  a  warehouseman  who  imdertakes  to  have  goods  brought  by  barge  from 
the  ship  to  his  warehouse,  and  carries  out  that  arrangement  by  sub-contract 
with  a  lighterman  :  Consolidated  Tea  Co.  v.  Oliver's  Wharf  (1910),  2  K.  B. 
395.  The  phrase  "  inherent  vice  "  is  commonly  used  of  the  last  ground  of 
exemption.  It  may  be  appUed  figuratively  to  "  anything  which  by  reason 
of  its  own  inherent  quahties  is  lost  without  any  negligence  by  any  one." 
Per  Lord  Halsbury,  Greenshields  v.  Stephens  (1908),  App.  Cas.  431.  In  the 
commercial  tribunals  in  France  "  Vice  propre  "  in  reference  to  a  ship  is 
used  as  the  equivalent  of  unseaworthiness. 

(d)  See  Articles  107—112,  infra. 

(e)  Per  Brett,  J.,  in  Nugent  v.  Smith  (1876),  1  C.  P.  D.,  at  p.  33,  and  Liver 
Co.  V.  Johnson  (1874),  L.  R.  9  Ex.,  at  p.  344. 
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is  only  liable  as  a  bailee  for  the  exercise  of  due  care  and 
diligence  (/). 

All  shipowners  who  contract  to  carry  goods  undertake 
absolutely,  in  the  absence  of  express  provisions  negativing 
such  undertaking,  that  their  ship  is  seaworthy  at  the  begin- 
ning of  the  voyage  (g),  and  that  they  will  proceed  on  the 
voyage  with  reasonable  dispatch  (h)  and  without  un- 
necessary deviation  {i). 

Note.— In  the  law,  as  thus  stated,  there  are  two  disputed 
points  : — 

(1.)  Whether  the  owner  of  a  ship  or  hghter  hired  to  carry  a 
specific  cargo  on  a  particular  voyage,  as  distinguished  from  a 
general  ship  plying  habitually  between  particular  ports  and 
carrying  the  goods  of  all  comers,  is  in  the  absence  of  express 
agreement  a  common  carrier,  and  therefore  hable,  in  the  absence 
of  express  stipulations,  for  all  damage  resulting  in  transit,  unless 
from  the  act  of  God  or  the  King's  enemies  or  vice  in  the  goods 
themselves. 

(2.)  Whether,  apart  from  the  habilities  of  a  common  carrier, 
every  shipowner  or  master  who  carries  goods  on  board  his  vessel 
for  hire  is,  in  the  absence  of  express  stipulations,  subject  to  the 
liability  of  an  insurer,  except  as  against  the  act  of  God  or  the 
King's  enemies  or  inherent  vice  in  the  goods,  or  whether  he  is 
only  liable  for  loss  shewn  to  have  arisen  from  neghgence  on  his 
part,  or  on  that  of  his  servants. 

The  practical  importance  in  the  case  of  ships  is  not  very  great, 
as  the  difference  in  the  law  would  chiefly  afiect  ships  chartered 
to  one  shipper  without  any  express  stipulations  in  the  charter, 
an  unusual  case  ;  but  it  is  important  in  the  case  of  lighters,  which 
are  frequently  let  out  for  hire  in  that  way. 


( / )  Per  Cockburn,  C.J.,  in  Nugent  v.  Smith,  vide  supra,  at  pp.  434,  438 
compare  Lord  Herschell,  at  p.  510,  and  Lord  Macnaghten,  at  p.  515  of  The' 
Xa-ivlho  (1887),  12  App.  C.  503 ;  Lord  Watson,  at  p.  526  of  Hamilton  v. 
Pandorf  (1887),  12  App.  C.  318  ;  and  Note,  infra.  See  also  per  Willes,  J., 
in  Notard  v.  Henderson  (1872),  L.  R.  7  Q.  B.,  at  p.  236 ;  Gi-ill  v.  General 
Colliery  Co.  (1866),  L.  R.  1  C.  P.,  at  p.  612.  If  he  has  the  liabiUty  of  a  carrier 
he  will  be  hable  for  damage  to  the  goods  carried  resulting  from  causes  other 
than  the  act  of  God  or  the  King's  enemies,  or  the  vice  of  the  goods  them- 
selves, though  such  damage  could  not  be  prevented  by  reasonable  care  and 
diligence  on  his  part  and  that  of  his  servants.  If  he  has  only  the  liabiUty 
of  a  bailee  he  will  be  free  where  he  can  prove  that  he  and  his  servants  have 
exercised  reasonable  care  and  diligence. 

(g)  Steel  v.  State  Line  (1878),  3  App.  C.  72,  and  Article  29. 

{h)  See  Article  30. 

(i)  See  Articles  99,  100. 
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I.  The  first  question  has  been  discussed  in  Liver  Alkali  Co.  v. 
Johnson  (1872)  (k).  There,  A.  was  a  hghterman  and  let  out  his 
flats  to  any  customer  who  applied  for  them  ;  his  flats  did  not  ply 
between  any  fixed  points,  but  each  voyage  was  fixed  by  the 
particular  customer  ;  a  special  bargain  was  made  with  each  cus- 
tomer, though  not  for  the  use  of  a  particular  flat ;  but  no  flat 
was  carr}ang  goods  for  more  than  one  person  on  the  same  voyage. 
A.  let  a  flat  on  these  terms  to  C.  to  carry  salt  from  L.  to  W. ; 
on  the  voyage,  without  A.'s  neghgence,  the  flat  was  wrecked. 
C.  sued  A.  for  the  damage  to  the  salt.  The  Court,  consisting  of 
Kelly.  C.B.,  Martin,  Bramwell,  and  Cleasby,  BB.,  held  A.  a 
common  carrier,  and  therefore  liable.  Kelly,  C.B.,  laid  stress  on 
the  fact  that  no  particular  vessel  was  hired,  saying  :  ''  No  doubt, 
if  each  particular  voyage  had  been  made  imder  a  special  contract 
containing  stipulations  applicable  to  that  voyage  only,  the  case 
would  have  been  different,"  which  seems  to  distinguish  the  case 
of  a  ship  specifically  chartered  to  a  particular  shipper. 

In  the  Exchequer  Chamber  the  majority  of  the  Court  (Black- 
burn, Mellor,  Archibald,  and  Grove,  JJ.)  affirmed  this  judg- 
ment (l)  on  the  groimd  that  a  lighterman,  carrpng  on  business 
as  described,  "  does,  in  the  absence  of  something  to  limit  his 
liability,  incur  the  liahility  of  a  common  carrier  in  respect  of  the 
goods  he  carries."  Brett,  J.,  while  agreeing  that  A.  was  hable, 
put  his  liability  on  the  ground  that  (///)  "  by  a  recognised  custom 
of  England,  every  shipowner  who  carries  goods  for  hire  in  his 
ship,  whether  by  inland  navigation,  or  coastways,  or  abroad, 
undertakes  to  carry  them  at  his  own  absolute  risk,  the  act  of 
God  or  the  Queen's  enemies  alone  excepted,"  unless  he  Hmits 
this  liabihty  by  express  agreement.  He  emphatically  held  that 
A.  was  not  a  common  carrier,  on  the  ground  that  he  did  not 
undertake  to  carry  goods  for,  or  charter  his  flat  to,  the  first 
comer  (and  therefore  was  not  liable  to  an  action  for  refusing 
to  do  so,  the  essential  characteristic  of  a  common  carrier).  The 
rest  of  the  Court  had  expressly  abstained  (/^)  from  examining 
whether  A.  was  a  carrier  so  as  to  be  liable  to  such  an  action, 
and  had  confined  themselves  to  deciding  that  he  "  had  the  Ua- 
bility  of  "  {qucere,  the  same  Uability  as)  '"a  common  carrier."  In 
Nugent  v.  Smith  (o),  Cockburn,  C.J.,  repeated  Brett,  J.'s,  objec- 
tion :  '"I  cannot  help  seeing  the  difficulty  that  stands  in  the 
way  of  Liver  Alkali  Co.  v.  Johnson,  namely,  that  it  is  essential 
to  the  character  of  a  common  carrier  that  he  is  bound  to  carry 


(k)  L.  R.  7  Ex.  267.  Cf.  Hill  v.  Scott  (1895),  2  Q.  B.  371.  See  also  Con- 
solidated Tea  Co.  v.  Olivers  Wharf  (1910),  2  K.  B.  395,  as  to  a  wharfinger 
who  incidentally  undertakes  lighterage. 

(I)  (1874),  L.  R.  9  Ex.  338,  at  p.  341. 

(m)  At  p.  344. 

(n)  See  p.  340. 

(o)  (1876),  1  C.  P.  D.,  at  p.  433. 
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the  goods  of  all  persons  applying  to  liim,  while  it  has  never  been 
held,  and.  as  it  seems  to  me,  never  would  be  held,  that  a  person 
who  lets  out  vessels  to  individual  customers  on  their  application 
was  liable  to  an  action  for  refusing  the  use  of  such  vessel  if  required 
to  furnish  it "'  (jj). 

The  judgment,  however,  may  be  supported  on  narrow  grounds  : 

(1)  It  only  applies,  according  to  the  judgment  of  the  Court 
below,  to  cases  where  no  specific  vessel  is  chartered  or  hired, 
but  there  is  a  contract  to  carry  so  much  cargo  ;  the  case  of  a 
specific  charter  is  expressly  excluded.  (2)  The  Court  above  do 
not  decide  that  A.  was  a  common  carrier,  but  only  that  a  Kghter- 
man,  contracting  to  carry  goods  in  some  vessel  or  other,  has  the 
same  liability  as  a  common  carrier.  The  case  therefore  may  be 
confined  to  the  calling  of  lightermen  ;  and  whether  a  lighterman 
has  the  liabilities  of  a  common  carrier  is  a  question  of  fact  in 
each  particular  case  (q).  At  present  the  leading  lightermen  on  the 
Thames  expressly  decline  to  take  the  liabiUty  of  common  carriers, 
and  carry  on  the  terms  of  various  clauses,  which  are  not  so  clearly 
expressed  as  might  be  desired  (r). 

II.  The  liabihty  of  an  insurer,  said  to  be  undertaken,  in  the 
absence  of  express  agreement,  by  all  shipowners  lending  their 
vessels  for  hire,  rests  in  modern  times  on  the  authority  of  Lord 
Esher,  who  expressed  that  opinion  in  1874,  in  the  case  just  cited, 
and  repeated  it  in  1875,  in  Nugent  v.  SmUh  (s),  where  he  said, 
Denrnan,  J.,  concurring  :  "  The  true  rule  is  that  every  shipowner 
or  master  who  carries  goods  on  board  his  ship  for  hire  is,  in  the 
absence  of  express  stipulation  to  the  contrary,  subject  by  implica- 
tion ...  by  reason  of  his  acceptance  of  the  goods  to  be  carried, 
to  the  liability  of  an  insurer,  except  as  against  the  act  of  God  or 
the  Queen's  enemies  .  .  .  not  because  he  is  a  common  carrier,  but 
because  he  carries  goods  in  his  ship  for  hire."  As  the  ship  there 
was  a  general  ship,  this  was  obiter  dictum,  but  in  the  Court  of 
Appeal,  Cockburn,  C.J.,  admitting  that  the  point  was  not  in- 
volved in  the  case,  took  occasion  to  dissent  entirely  from  the 
view  of  Brett,  J.,  in  a  very  elaborate  judgment,  in  which  he 
held  that  no  such  liabihty  existed,  but  that  shipowners,  other 
than  of  general  ships,  were  only  bailees,  and  bound  to  use  ordinary 
care  and  diHgence. 

On  this  two  questions  arise  (1)  as  to  the  history  of  the  rule  ; 

(2)  as  to  its  present  position. 

I.  As  to  its  history,  the  view  of  Brett,  J.,  was  (0  that  the 


(p)  See  the  case  also  discussed  in  Watkins  v.  Cotiell  (1916),  1  K.  B.  10. 

(q)  Tamvaco  v.  Timothy  (1882),  1  C.  &  E.  1. 

(r)  See  Tate  v.  Hyslop  (1885),  15  Q.  B.  D.,  at  p.  370 ;  Thomas  v.  Brown 
(1899),  4  Com.  Cases,  at  p.  189;  Price  v.  Union  Lighterage  Co.  (1904),  1 
K.  B.  412 ;  Eosin,  etc.,  Co.  v.  Jacobs  (1909),  14  Com.  Cas.  78,  247,  15  Com. 
Cas.  Ill  ;    Travers  v.  Cooper  (1915),  1  K.  B.  73. 

(s)  1  C.  P.  D.,  at  p.  33. 

(0  Ibid.,  at  p.  29. 
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common  law  of  England  as  to  bailments  is  founded  on  the  Roman 
law.  that  therefore  bailees  are  liable  only  for  ordinary  care  unless 
they  fall  within  certain  classes,  who  are  absolute  insurers,  the 
historical  origin  of  these  classes  being  found  in  the  Praetor's 
Edict  (u).  This  historical  view  has  been  attacked,  I  venture  to 
think  successfully,  by  Mr.  0.  W.  Holmes  in  his  work  on  the 
Common  Law  {x). 

Cockburn,  C.J.,  took  the  view  (y)  that  the  strict  liability  of 
carriers  was  introduced  by  custom  in  the  reigns  of  EUzabeth 
and  James  I.  as  an  exception  to  the  ordinary  rule  that  bailees  were 
bound  to  use  ordinary  care  (2). 

Holmes  maintains  that  the  stricter  liability  is  the  older  of 
the  two.  and  that  the  present  liabiUty  of  carriers  is  therefore  a 
survival  of  the  old  rules  (a). 

II.  As  to  the  rule  of  law  now  prevailing,  later  cases  in  the 
House  of  Lords  (b),  supported  as  they  are  by  several  dicta  of 
Willes,  J.,  e.g.  "  the  shipowner's  exemption  is  from  liability  for 
loss  which  could  not  have  been  avoided  by  reasonable  care,  skill, 
and  diligence"  (c) ;  .  .  .  "  The  contract  in  a  bill  of  lading  is  to 
carry  with  reasonable  care  unless  prevented  by  the  excepted 
perils  "  (d) ;   and  also  by  the  judgments  in  Laurie  v.  Douglas  (e). 


(u)  Dig.  IV.  9. 

(r)  (1882),  London,  pp.  175-205. 

iy)  1  C.  P.  D.,  at  p.  430. 

(z)  Liability  of  innkeepers,  Calye'-i  Case  (1584),  8  Co.  32.  Of  common 
carriers  by  land,  Woodliff's  Case  (1596),  Moore,  462  ;  Owen,  57.  Of  common 
carriers  by  water,  Eich  v.  Kneelaml  (1613),  Hob.  17  ;  Cro.  Jac.  330.  The 
first  case  cited  for  the  general  liabihty  of  shipowners  is  Morse  v.  Slue  (1671), 
2  Keb.  866  ;  3  Keb.  72^,  112,  135  ;  2  Lev.  69  ;  1  Vent.  190,  238  ;  1  Mod.  85  ; 
Sir  T.  Raym.  220. 

(a)  The  fuller  discussion  of  the  historical  question  is  beyond  the  scope  of 
this  work.  The  reader  may  refer  to  Holmes.  C.  L.  c.  5,  Bailments,  and  to 
the  following  cases  :  Southcoie  v.  Bennet  (1601),  4  Rep.  83,  b.,  Cro.  EUz.  815 
(adversely  chscussed  bj-  Lord  Holt  in  Coggs  v.  Bernard  (1703),  2  Ld.  Raym. 
909,  and  Sir  W.  Jones  on  Bailments,  3rd  ed.,  pp.  41-45) ;  Bich  v.  Kneeland 
(1613),  vide  supra  ;  Symons  v.  Darknoll  (1628),  Palmer,  523  ;  Nicholls  v. 
Moore  (1661),  1  Sid.  36 ;  Matthews  v.  Hopkin  (1667).  1  Sid.  244 ;  Morse  v. 
Slue  (1671),  vide  supra  ;  Goff  v.  Clinkard  (1750),  1  Wils.  282,  n.  ;  Dale  v. 
Hall  (1750),  1  Wils.  281  ;  Barclay  v.  Cucidla  (1784),  3  Dougl.  389;  Trent 
Navigation  v.  Ward  (1785),  3  Esp'  127  ;  Foruard  v.  Pittard  (1785),  1  T.  R. 
27  ;   Lyon  v.  Melh  (1804),  5  East,  428. 

The  two  English  exceptions  to  the  carrier's  Uability,  which  are  different 
from  the  Roman  ones,  have  each  a  purely  Enghsh  history.  The  exception  : 
"  the  act  of  God  "  results  from  the  chscharge  of  contractors  from  performance 
rendered  impossible  by  the  act  of  God  (Holmes,  202) ;  that  of  "  the  King's 
enemies,"'  from  the  rule  that  the  bailee  had  no  action  against  them,  they  not 
being  amenable  to  civil  process  ;  and  that  therefore  it  was  not  fair  that  the 
bailor  should  sue  him  (Holmes,  177,  201 ;  Marshal  of  Marshalsea's  Case, 
Y.  B.  33  Hen.  6,  1  pi.  3). 

lb)  The  Xantho  (1887),  12  App.  C.  503  ;  Hamilton  v.  Pandarj  (1887),  12 
App.  C.  518. 

(c)  Notara  v.  Henderson  (1872),  L.  R.  7  Q.  B.,  at  p.  236. 

(d)  Grill  V.  General  Iron  Screw  Co.  (1866),  L.  R.  1  C.  P.,  at  p.  612. 

(f)  (1846),  15  M.  &  W.  746 ;  doubted  on  other  grounds  in  The  Accomac 
(1890),  15  P.  D.  208. 


EXCEPTED  PERILS.  203 

where  a  direction  to  the  jury  that  "  a  shipowner  was  only  bound 
to  take  the  same  care  of  goods  as  a  person  would  of  his  own 
goods,  i.e.  an  ordinary  and  reasonable  care,"  was  held  a  proper 
direction,  and  in  The  Diiero  (/),  render  it  hardly  safe  at  present 
to  adopt  the  view  advocated  by  Lord  Esher.  But  the  ques- 
tion so  far  as  it  is  of  practical  importance  is  fully  discussed 
below  {g). 


Article  79. — The  Effect  of  Excepted  Perils  in  the  Contract  of 
Affreightment. 

Charterparties  contain  an  undertaldng  by  the  shipowner 
and  charterer  to  perform  their  respective  parts  of  the  con- 
tract, unless  prevented  by  certain  perils  excepted  in  the 
contract,  provided  that  such  perils  could  not  have  been 
avoided  by  reasonable  care  and  diligence  on  the  part  of 
the  person  prevented  by  them  from  performing  the  con- 
tract, and  of  his  servants  (h).  Bills  of  lading  contain  an 
undertaking  by  the  shipowner  or  carrier  to  deliver  safely 
the  goods  set  forth  in  them,  unless  prevented  by  certain 
perils  known  as  "  excepted  perils  "  or  exceptions,  provided 
that  such  perils  and  their  consequences  could  not  have 
been  avoided  by  reasonable  care  and  diligence  on  the  part 
of  the  shipowner  or  carrier  and  his  servants  {i).  For  the 
consequences  resulting  solely  from  the  occurrence  of  these 


(/)  (1869),  L.  R.  2  A.  &  E.  393. 

(g)  P.  204. 

{h)  They  protect  the  charterer  as  well  as  the  shipowner,  unless  clearly 
intended  only  to  protect  one  of  them.  Thus  under  a  charter  to  load  guano 
with  an  exception  of  perils  of  the  sea,  the  charterer  was  prevented  from 
loading  by  a  storm  which  destroyed  the  loading  pier.  Held,  he  was  pro- 
tected by  the  exception,  Barrie  v.  Peruvian  Corp.  (1896),  2  Com.  Cases,  50. 
This  case  was  followed  as  an  authority,  but  doubted,  by  Bigham,  J.,  in  Re 
Newman  and.  Dale  (1903),  1  K.  B.  262.  It  was  not  followed  in  Braemount 
H.S.  Co.  V.  IFeir  (1910),  15  Com.  Gas.  101.  But  the  exceptions  do  not  affect 
the  relations  of  shipowner  and  charterer  outside  the  contract,  as  in  damage 
by  the  ship  to  charterer's  property.  Raynes  v.  Ballantyne  (1897),  14  Times 
L.  R.  399.  For  the  relations  of  express  provisions  in  a  charter  or  loading 
contract,  to  "  excepted  perils  "  in  a  form  of  bill  of  lading  incorporated 
therein,  see  Houston  v.  Sansinena  (1893),  68  L.  T.  567  (H.L.). 

(i)  The  authorities  for  this  statement  are  cUscussed  in  note  1  below.  See 
also  per  Lord  Esher  in  Bulrnan  v.  Fenwick  (1894),  1  Q.  B.  174,  as  to  strikes  ; 
The  Glendarroch  (1894),  P.  226  (C.A.) ;  per  Colhns,  M.R.,  in  Dunn  v.  Currie 
(1902),  2  K.  B.  614,  at  p.  021  ;  Searle  v.  Lund  (1903),  20  Times  L.  R.  390 ; 
Da7npskibsselskabet  Danmark  v.  Paulsen  (1913),  Sess.  Cas.  1043. 
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perils,  the  shipowner  or  charterer  under  a  charterparty  (k), 
the  shipowner  or  carrier  under  a  bill  of  lading,  are  not 
liable.  In  considering  whether  the  breach  complained  of 
is  caused  by  an  excepted  peril,  the  immediate  and  not  the 
remote  cause  is  looked  to  {I). 

Note  1. — It  is  submitted  that  the  statement  in  the  text  is  the 
true  result  of  the  cases  in  the  House  of  Lords  {m),  though  lan- 
guage is  there  used  apparently  capable  of  another  construction. 
Lord  Herschell  in  The  Xantho,  at  p.  510,  said  :  "  The  true  view  " 
(of  the  difference  between  a  policy  of  marine  insurance  and  a 
contract  of  affreightment)  "  appears  to  me  to  be  presented  by 
Willes,  J.  (n),  when  he  said  :  '  A  pohcy  of  insurance  is  an  abso- 
lute contract  to  indemnify  for  loss  by  perils  of  the  sea,  and  it  is 
only  necessary  to  see  whether  the  loss  comes  within  the  terms  of 
the  contract  and  is  caused  by  perils  of  the  sea  ;  the  fact  that  the 
loss  is  partly  caused  by  things  not  distinctly  perils  of  the  sea, 
does  not  prevent  it  coming  within  the  contract.  In  the  case  of 
a  bill  of  lading  it  is  different,  because  there  the  contract  is  to 
carry  with  reasonable  care  unless  prevented  by  the  excepted 
perils.  If  the  goods  are  not  carried  with  reasonable  care,  and 
are  consequently  lost  by  perils  of  the  sea,  it  becomes  necessary 
to  reconcile  the  two  parts  of  the  instrument,  and  this  is  done  by 
holding  that  if  the  loss  through  perils  of  the  seas  is  caused  by 
previous  default  of  the  shipowner,  he  is  hable  for  this  breach  or 
his  contract.' " 

This  view  finds  some  support  in  cases  of  about  seventy  years 
ago,  e.g.  in  the  decision  of  the  Court  of  Exchequer  in  Laurie  v. 
Douglas  (o),  where  a  direction  to  the  jury  that  a  shipowner  was 
only  bound  "  to  take  the  same  care  of  goods  as  a  person  would 
of  his  own  goods,  i.e.  an  ordinary  and  reasonable  care,"  was  held 
a  proper  direction.  But  if  the  contract  is  as  stated  by  Willes,  J., 
and  approved  by  Lord  Herschell,  ''  to  carry  with  reasonable  care, 
unless  prevented  by  the  excepted  perils,''  these  exceptions  are 


{k)  As  between  shipowner  and  charterer,  the  exceptions  in  the  charter 
are  of  importance  ;  as  between  shipowner  or  charterer,  and  shipper,  the 
exceptions  in  the  bill  of  lading.  On  the  relation  between  exceptions  in  the 
charter  and  bill  of  lading  where  the  charterer  is  also  the  shipper,  see  Rodo- 
canachi  v.  Milburn  (188(3),  18  Q.  B.  D.  67  ;    and  Article  18  (a). 

(/)  Causa  proxima,  non  remota,  spectatur.  See  for  illustrations  of  this  rule, 
The  Xantho  (1887),  12  App.  C.  503  ;  Hamilton  v.  Pant^w/ (1887),  12  App.  C 
518;  Letricheux  v.  Ditnlop  (1891),  19  Sc.  Sess.  C.  209;  and  individual 
exceptions,  post.  In  Smith  v.  Eosario  Co.  (1893),  2  Q.  B.,  at  p.  328,  delay 
on  the  voyage  by  barnacles,  which  had  accumulated  while  the  ship  was 
detained  in  port  by  restraints  of  princes,  was  held  covered  by  that  exception. 

(wi)  The  Xantho  (1887),  12  App.  C.  503  ;  Hamilton  v.  Pandorf  (1887),  12 
App.  C.  518. 

(n)  Grill  V.  Iron  Screw  Colliery  Co.  (1868),  L.  R.  1  C.  P.,  at  p.  612. 

(o)  (1846),  15  M.  &  W.  746  ;  see  on  this  case  The  Accomac  (1890),  15  P.  D. 
208 


PERILS.  205 

meaningless  ;  there  is  no  need  for  the  excepted  perils.  For  no 
loss  is  caused  by  an  excepted  peril,  which  the  shipowner  could 
have  prevented  by  reasonable  care.  No  peril  is  an  "  act  of 
God,"  if  it  could  have  been  prevented  by  reasonable  foresight 
and  care  {p).  No  peril  is  a  "  peril  of  the  sea,"  "  which  could  be 
foreseen  as  one  of  the  necessary  incidents  of  the  adventure  "  {q). 
It  would  be  sufficient  that  the  contract  should  read,  '"  to  carry 
with  reasonable  care."  If  the  shipowner  did  so,  he  would  not 
be  liable  for  damage  which  could  not  be  prevented  by  reasonable 
care,  without  the  addition  of  any  list  of  excepted  perils.  If  he 
did  not  do  so,  he  would  be  liable  for  his  omission  whatever  perils 
were  excepted. 

Some  light  is  perhaps  thrown  on  the  meaning  of  the  House  of 
Lords  by  another  dictum  of  Willes,  J.  (r)  :  "  The  exception  in 
the  bill  of  lading  only  exempts  the  shipowner  from  the  absolute 
liability  of  a  common  carrier,  and  not  from  the  consequences  of 
the  want  of  reasonable  skill,  diligence,  and  care."  This  appears 
to  represent  the  contract  as  stated  above,  and  as  one  :  (1)  to 
carry  absolutely  at  shipowner's  risk ;  (2)  unless  the  damage  is 
caused  by  excepted  perils  ;  (3)  provided  the  shipowner  and  his 
agents  have  used  reasonable  care  to  prevent  such  damage  {s). 
The  view  is  supported  by  the  language  of  Lord  Macnaghten  in 
The  Xantlio,  at  p.  515,  where  he  classes  the  implied  engagement 
of  reasonable  care  with  the  implied  warranty  of  seaworthiness.. 
In  this  second  view,  if  damage  be  caused  by  a  peril  not  excepted, 
the  shipowner  is  not  protected,  though  he  has  used  due' 
diligence. 

The  various  principles  of  construction  applied  to  contracts  of 
affreightment  and  policies  of  marine  insurance  lead  to  different 
legal  results  from  similar  facts.  Thus  in  a  bill  of  lading  whose 
only  exception  is  "  perils  of  the  seas,"  where  damage  results 
from  a  storm,  the  shipowner  will  still  be  liable,  if  it  is  proved 
that  the  stowage  was  negligent,  and  that  such  negligence  co- 
operated with  the  storm  to  damage  the  goods  {t).  In  a  policy 
of  insurance  the  underwriter  would  be  liable  for  damage  from 
a  storm  as  a  peril  of  the  sea,  though  it  was  proved  that  the  ship 
became  unseaworthy  on  the  voyage  through  negligence  of  the 
owner's  servants  {u). 


(p)  Nugent  v.  Smith  (1875),  1  C.  R  D.  34;  Nichols  v.  Marsland  (1876), 
2  Ex.  D.  1. 

iq)  The  Xantho  (1887),  12  App.  C.  503,  per  Lord  Herschell,  at  p.  509. 

(r)  Notara  v.  Henderson  (1872),  L.  R.  7  Q.  B.  at  pp.  235,  236. 

(s)  This  proviso  may  itself  be  excluded  by  the  exception  known  as  the 
"  negligence  clause  ;  "    c/.  Article  89. 

(0  The  Oquendo  (1878),  38  L.  T.  151 ;  The  Catherine  Chahners  (1875),  .32 
L.  T.  847 

(u)  Walker  v.  Maitland  (1821),  5  B.  &  A.  171  ;  Davidson  v.  Burnand 
(1868),  L.  R.  4  C.  P.  117  ;  Redman  v.  Wilson  (1845),  14  M.  &  W.  476  For 
further  illustration  of  the  difference  in  principle,  consider  Cory  v.  Burr 
(1883),  8  App.  C.  393 ;    West  India  Telegraph  Co.  v.  Home  Insurance  Co^ 
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Before  1887  (x)  there  was  some  authority  for  saying  that  this 
difference  in  construction  arose  either  from  the  different  mean- 
ing of  such  terms  as  "  perils  of  the  sea  "  in  the  two  documents,  or 
from  the  application  of  the  maxim,  "  Causa  proxima,  non  remota, 
spectatur."  to  policies  and  not  to  bills  of  lading.  The  authority 
of  the  House  of  Lords  (x)  has  now  decided  that  each  of  these 
views  is  erroneous  ;  and  that  the  explanation  of  the  different 
results  already  pointed  out  is  to  be  found  in  the  undertaking  of 
the  shipowner  in  the  contract  of  affreightment,  that  he  and  his 
servants  or  agents  shall  not  be  negligent,  which  is  confined  in 
the  policy  to  an  undertaking  by  the  assured  that  he  himself  will 
not  contribute  to  the  loss,  without  reference  to  the  acts  of  his 
servants  or  agents.  And  it  is  further  clear  that  to  these  two 
undertakings,  the  maxim,  "  Causa proxima,  non  remota,  spectatur," 
does  not  apply. 

This  can  also  be  expressed  thus.  In  applying  the  rule,  "  Causa 
proxima,  non  remota,  spectatur,"  to  a  policy  of  insurance,  there 
is  one  exception,  and  perhaps  two,  to  its  stringent  applica- 
tion : — (1)  where  the  loss  is  more  remotely  caused  by  wilful 
misconduct  of  the  assured  ;  (2)  (perhaps)  where  the  loss  is  more 
remotely  caused  by  inherent  vice  of  the  thing  insured  {e.g.  fire 
from  spontaneous  combustion).  As  regards  the  exceptions  to  the 
contract  of  affreightment,  there  is  a  third,  viz.  where  the  loss  is 
more  remotely  caused  by  the  negligence  of  the  shipowner  or  his 
servants.  It  is  by  \drtue  of  this  addition  that  the  rule  as  to 
proxima  causa  differs  in  regard  to  contracts  of  insurance  and 
affreightment. 

Note  2. — The  early  bills  of  lading  and  charterparties  do  not 
contain  any  exceptions  at  all  (?/).  The  first  set  of  exceptions  used 
was  only  "  the  act  of  God,  the  King's  enemies,  and  dangers  of 
the  seas."  As  the  result  of  a  case  tried  in  1795  (2),  these  excep- 
tions were  enlarged  ''  to  the  act  of  God,  the  King's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation  of  whatever  nature  and  kind  soever  excepted." 
This  clause  has  been  still  further  extended,  imtil,  as  has  been  said, 
'■'  there  seems  to  be  no  other  obligation  on  the  shipowner  than 
to  receive  the  freight."  The  excepted  perils  vary  with  each 
trade  and  each  shipowner ;   and  some  great  companies  have  two 


(1880),  6  Q.  B.  D.  51 ;  Taylor  v.  Dunbar  (1869),  L.  R.  4  C.  P.  206  ;  Pink  v. 
Fleming  (1890),  25  Q.  B.  D.  396;  Reischer  v.  Bortvick  (1894),  2  Q.  B.  548; 
Leyland  8.S.  Co.  v.  Norwich  Union  Insurance  Co.  (1917),  1  K.  B.  873. 

{x)  Thames  and  Mersey  Instirance  Co.  v.  Hamilton  (1887),  12  App.  C.  484  ; 
The  XantJio,  ibid.,  p.  503 ;   Hamilton  v.  Pandorf,  ibid.,  p.  518. 

(y)  See  charterparties  and  bills  of  lading  between  1531  and  1541  printed 
in  Marsden,  Select  Pleas  in  the  Admiralty  Court  (Selden  Society,  1892), 
Vol.  I.,  at  pp.  35,  61,  89,  95,  112;  West's  Symboleography  :  editions  1632 
and  1647,  printing  a  bill  of  lading,  dated  1598 ;  MahTies,  Lex  Mercatoria 
(1686),  p.  99,  setting  out  the  terms  of  a  charterparty  from  London  "  to  the 
town  of  Saint  Lucar  de  Barameda  in  Spain  "  and  back  again. 

(z)  Smith  V.  Shepherd,  McLachlan,  4th  ed.,  p.  563 ;  Abbott,  14th  ed., 
pp.  473,  578. 
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bills  of  lading,  imposing  on  them  different  degrees  of  liability 
according  to  the  rate  of  freight  paid.  Exceptions  are  so 
numerous  that  an  exhaustive  enumeration  is  impossible  ;  but 
the  following  is  believed  to  be  a  tolerably  comprehensive  list 
of  exceptions  which  have  come  before  the  Courts  for  judicial 
interpretation  : — 

The  act  of  God  {a). 

The  King's  enemies  {h). 

Pirates  (c),  robbers,  thieves,  whether  on  board  or  not,  pil- 
ferage (c). 

Barratry  of  master  and  mariners  {d). 

Arrest  and  restraints  of  princes,  rulers,  and  peoples  (e). 

Strikes  (/),  lock-outs,  or  stoppage  of  labour  from  whatever 
cause  (/). 

In  case  of  strikes,  etc.,  time  not  to  count  {g). 

Leakage  (A),  ullage  {i),  spiles  (k),  jettison  [l). 

Injurious  effects  of  other  goods  (m). 

Not  liable  for  loss  of  goods  under  any  circumstances 
whatsoever  {n). 

Fire  (o). 

Perils  of  boilers,  steam,  or  steam  machinery  {p),  and  conse 
quence  of  defects  therein  or  damages  thereto,  escape  of  steam, 
explosion. 

(a)  See  Article  80. 

(b)  See  Article  81j 

(c)  See  Article  85. 

(d)  See  Article  88. 

(e)  See  Article  82. 
(/)  See  Article  84. 

(g)  Held  to  relieve  charterers  from  liability  for  demurrage  only  to  the 
extent  that  time  in  discharging  was  in  fact  lost  owing  to  strike,  &c.  London 
d:  Northern  Co.  v.  Cenlr.  Arg.  By.  (1913),  108  L.  T.  527  ;  Centr.  Arg.  By.  v. 
Marwood  (1915),  A.  C  981. 

{h)  See  Article  86. 

(i)  =  leakage. 

[k)  =  the  leakage  resulting  from  holes  stopped  by  a  peg  called  a  "  spile  " 
bored  in  a  cask  for  the  purpose  of  getting  at  its  contents,  which  are  some- 
times replaced  by  watei".  The  effect  of  the  exception  will  be  to  free  the 
shipowner  from  liabiUty  for  leakage  and  watering,  unless  the  shipper  proves 
neghgence  of  the  superior  officer. 

[l)  See  Article  90. 

(m)  See  Articles  31,  86. 

(n)  Helfl  to  cover  wilful  default  and  misfeasance  by  shipowner's  servants  : 
Tauhman  v.  Pacific  S.S.  Co.  (1872),  26  L.  T.  704. 

(o)  See  sect.  502  of  the  Merchant  Shipping  Act,  1894,  discussed  in  Article 
87,  p.  228.  The  exception,  "  fire  on  board,"  does  not  reUeve  the  shipowner 
from  hability  to  general  average  contribution  for  damage  done  by  water  in 
extinguishing  such  fire  :  Schmidt  v.  Boyal  Mail  S.S.  Co.  (1876),  45  L.  J.  Q.  B. 
646  ;    Greeiushields  v.  Stephens  (1908),  App.  Gas.  431. 

(p)  Does  not  apply  if  the  defect  was  due  to  negligence :  Siordet  v.  Hall 
(1828),  4  Bing.  607  :  or  if  the  machinery  was  unseaworthy  at  starting, 
though  the  defect  was  latent:  The  Glenfruin  (1885),  10  P.  D.  103;  The 
Maori  King  v.  Hughes  (1895),  2  Q.  B.  550;  The  Waikato  (1899),  1  Q.  B. 
56.  "  Risks  of  steam  navigation  "  =  physical  risks,  incidental  to  ships 
propelled  by  steam  machinery,  such  as  breakdown  of  engine,  disabling 
of  screw,  etc.  :   Mercantile  S.S.  Co.  v.  Tyser  (1881),  7  Q.  B.  D.  73. 
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Detention  by  ice  (q). 

Breakdown  of  steamer  (q). 

Risk  of  craft  (r).  risk  of  storage  afloat  or  on  shore,  save  risk  of 
boats  so  far  as  ships  are  liable  (s). 

At  ship's  risk  (t). 

At  ship's  risk  (when  signed  for  alongside)  but  in  all  other 
respects  the  act  of  God,  etc.,  excepted  (u). 

Goods  to  be  forwarded  at  ship's  expense,  but  owner's 
risk  (x).  ■ 

At  shipper's  risk  (y). 

Colhsion  (2). 

Detention  by  railways  (a). 

Perils  of  land  transit  (b). 

Force  majeure  (c). 


(5)  In  re  Traae  and  Lennard  (1904),  2  K.  B.  377. 

(r)  =  without  risk  or  liability  to  the  owner  of  the  craft  in  respect  of  the 
carriage  of  the  goods  :  Webster  v.  Bond  (1884),  1  C.  &  E.  338  ;  but  held  not  to 
protect  shipowner  from  loss  by  neghgence  or  unseaworthiness  :  The  Galileo 
(1915),  A.  C.  199. 

(s)  Held  to  protect  from  habihty  for  any  loss  occurring  to  goods  in  boats, 
which  shipowners  would  not  be  Uable  for,  had  it  occurred  in  ships  :  Johnston 
V.  Benson  (1819),  4  Moore,  C.  V.  90. 

[t)  In  reference  to  goods  alongside  held  by  the  C.  A.  in  Nottehohn  v.  Bichter 
(1886),  18  Q.  B.  D.  63,  to  mean  "  at  the  same  risk  as  if  they  were  on  board 
the  ship  under  the  charter  "  {i.e.  subject  to  the  excepted  perils),  and  it  was 
suggested  that  without  such  a  clause  the  shipowner's  liability  would  only 
be  for  reasonable  care  tiU  the  goods  reached  the  ship. 

(w)  Held,  distinguishing  Nottebohn  v.  Bichter  {ubi  supra),  to  put  the  risk  of 
goods  while  alongside  absolutely  on  the  shipowner  ;  Dampskibssehkabet  S.  v. 
Colder  (1911),  17  Com.  Cas.  97. 

(x)  Held,  in  a  biU  of  lading  contemplating  transhipment,  to  protect  the 
shipowner  against  damage  caused  by  neghgent  stowage  on  the  coasting 
vessel,  but  to  leave  him  hable  for  neghgence  in  transhipment.  Allan  v. 
James  (1897),  3  Com.  Cases,  10.  In  The  Forfarshire  (1908),  P.  339,  the  clause 
"  aU  transporting  to  be  at  owner's  risk  "  was  held  to  be  subject  to  the  con- 
dition that  reasonable  care  was  used  in  the  transporting.  A  similar  view 
seems  to  have  been  taken  as  to  the  clause  "  at  charterer's  risk  "  in  Wade  v. 
Cockerline  (1904),  10  Com.  Cas.  115. 

(y)  Held,  in  a  clause  as  to  transhipment  in  a  through  bill  of  lading,  not  to 
protect  the  shipowner  from  habilitv  for  loss  bv  unseaworthiness  of  hghter  : 
The  Galileo  (1915),  A.  C.  199.     See 'also  note  3^  p.  211,  infra. 

(z)  See  Article  83,  p.  219. 

(a)  Letricheux  v.  Dunlop  (1891),  19  Sc.  Sess.  C.  208.  Cf.  Mein  v.  Ottman 
(1904),  6  F.  (Sess.  Cas.)  276  ;  Turnbidl  v.  Cruickshank  (1905),  7  F.  (Sess.  Cas.) 
265  ;  Gla-sgou-  Navigation  Co.  v.  Iron  Ore  Co.  (1909),  Sess.  Cas.  1414.  This 
exception  usually  covers  matters  preventing  a  cargo  being  brought  by  rail  to 
the  port  of  shipment:  F%irness  v.  Forwood  (1897),  2  Com.  Cases,  223; 
Bichardson  v.  Samuel  (1898),  1  Q.  B.  261  (C.A.) ;  otherwise,  if,  though  a  cargo 
is  stopped  on  the  railway,  other  cargo  can  be  obtained  at  a  higher  price  at  the 
port  of  shipment. 

(6)  Perils  of  the  roads — held  to  mean  "  perils  pecuhar  to  roads  ;  '"  whether 
marine  roads,  or  anchorages,  or  land  roads,  was  not  decided  :  De  Bothsch  ild 
V.  Boyal  Mail  Co.  (1852),  7  Ex.  734,  at  p.  743.  Compare  Lord  HerscheU  on 
"  perils  of  the  sea,'  12  App.  C.  at  p.  509. 

(c)  Yrazu  v.  Astral  Co.  (1904),  9  Com.  Cas.  100.  Cf.  Matsoukis  v.  Priest- 
man  (1915),  1  K.  B.  681  ;   The  Concadoro  (1916),  2  A.  C.  199. 
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Accidents  (d). 

Improper  opening  of  valves  (e). 

Not  liable  for  negligence  of  shipowner's  servants  (/). 

Error  in  judgment  by  master  (g). 

Exceptions  of  all  liability,  or  limited  liability,  in  respect  to 
particular  goods  {h),  as  glass,  specie,  precious  stones,  cattle, 
&c. 

Exceptions  as  to  the  amount  of  liability  for  goods  (i),  {k). 

Not  accountable  beyond  net  invoice  price  of  goods  (l),  {k). 

Not  liable  for  any  claim  (m)  notice  of  which  is  not  given  within 
a  certain  time  (k). 

Not  liable  for  damage,  unless  goods  are  marked  in  a  particular 
way  {n). 

Ship's  liability  to  cease  when  goods  are  free  of  the  ship's 
tackle  (o). 

Not  liable  for  any  damage  capable  of  being  covered  by 
insurance  (p). 

(d)  The  Torhryan  (1903),  P.  194  ;  Fenwick  v.  Schmalz  (1868),  L.  R.  3  C.  P. 
313 ;  Wade  v.  Cockerline  (1904),  10  Com.  Cas.  47,  115.  Shortage  of  labour 
occasioned  by  the  prevalence  of  plague  is  not  an  "  accident  preventing  or 
delaying  the  discharge."     Mudie  v.  titrick  (1909),  14  Com.  Cas.  135. 

(e)  Held  to  include  improperly  leaving  valves  open.  Mendl  v.  Ropner 
(1913),  1  K.  B.  27. 

( / )  See  Article  89. 

{g)  Does  not  cover  mistake  as  to  the  obligations  of  the  charterparty  : 
Knutsford  Co.  v.  Tillmans  (1908),  App.  Cas.  406. 

{h)  Semhle,  that  these  do  not  apply,  unless  the  ship  is  seaworthy  at 
starting  :  The  Glenfruin  (1885),  10  P.  D.  105  ;  Leuw  v.  Dudgeon  (1867),  L.  R. 
3  C.  P.  17  (note) ;   Tattersall  v.  National  S.S.  Co.  (1884),  12  Q.  B.  D.  297. 

(i)  Baxter's  Co.  v.  Royal  Mail  Co.  (1908),  1  K.  B.  796;   2  K.  B.  626  (C.A.). 

{k)  If  the  damage  is  by  unseaworthiness,  and  there  is  no  special  provision 
in  the  bill  of  lading  as  to  Uabihty  for  unseaworthiness,  these  clauses  do  not 
protect  the  shipowner.  If,  however,  there  is  a  special  provision  as  to 
liabihty  for  unseaworthiness,  these  clauses  do  avail  to  protect  him.  Bank 
of  Australasia  v.  Clan  Line  (1916),  1  K.  B.  39,  which  thus  reconciles  the 
apparently  divergent  cases  Tattersall  v.  National  Co.  (1884),  12  Q.  B.  D. 
397,  and  3Iorris  v.  Oceanic  (1900),  16  T.  L.  R.  533.  This  very  difficult,  if 
not  heroic,  feat  of  reconciliation  was  previously  attempted  on  other  grounds 
in  Wiener  v.  Wilso)vs  (1910),  15  Com.  Cas.  at  p.  303. 

(l)  Nelson  v.  Nelson  (1906),  2  K.  B.  804. 

(m)  Refers  to  claims  for  damage,  whether  apparent  or  latent :  Moore  v. 
Harris  (1876),  1  App.  C.  318. 

(n)  For  an  example  of  the  working  of  this  kind  of  exception,  see  Cox  v. 
Bruce  (1886),  18  Q.  B.  D.  147  ;  and  Parsons  v.  New  Zealand  S.S.  Co.  (1901), 
1  K.  B.  548. 

(o)  Chartered  Bank  v.  British  India  Co.  (1909),  App.  Cas.  369. 

(p)  The  question  is  whether  an  underwriter  in  the  ordinary  way  of  business 
would  insure  against  the  particular  peril.  This  exception  does  not  relieve 
the  shipowner  from  liabihty  to  general  average  :  Crooks  v.  Allan  (1879),  5 
Q.  B.  D.  38  ;  or  from  damage  caused  by  the  negligence  of  himself  or  his 
servants  :  Price  v.  Union  Lighterage  Co.  (1904),  1  K.  B.  412  (but  see  and 
contrast  the  clause  next  quoted  in  the  text  above) ;  or  from  damage  caused 
by  unseaworthiness  :  Nelson  v.  Nelson  (1908),  A.  C.  16.  It  has  been  held 
on  this  exception  that  "  damage  "  covers  total  or  partial  destruction,  but 
not  abstraction  of  goods  :  Taylor  v.  Liverpool  S.S.  Co.  (1874),  L.  R.  9  Q.  B. 
546. 
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Not  responsible  for  any  damage  to  goods  however  caused  which, 
can  be  covered  by  insurance  (q). 

Not  liable  for  failure  to  notify  consignee  (r). 

Exceptions  expressly  negativing  the  shipowner's  warranty  of 
seaworthiness  {s). 

Certificate  of  surveyor  to  be  accepted  as  proof  of  sea- 
worthiness (t). 

The  maintenance  by  the  owners  of  the  vessel's  class  shall  be 
considered  a  fulfilment  of  every  duty,  warranty,  or  obhgation, 
whether  before  or  after  the  commencement  of  the  voyage  (u). 

Liberty  to  call  at  intermediate  ports  for  any  purpose,  to  touch 
and  stay  at  other  ports  either  in  or  out  of  the  way,  to  tow  and 
assist  vessels  in  all  situations  (x),  and  perform  salvage  services 
to  vessels  and  cargo,  without  being  deemed  a  deviation  (y). 

Owners  only  liable  for  ship  damage,  &c.  (2). 

Inabihty  of  ship  to  execute  or  proceed  on  the  voyage  (a). 

Or  otherwise  (&). 

Interventions  of  sanitary,  customs,  or  other  constituted 
authorities  which  may  hinder  the  loading  (c). 

Unavoidable  accidents  and  hindrances  (d). 

(q)  This,  despite  the  very  slight  difference  from  the  last  quoted  clause, 
does  protect  the  shipowner  from  Uabihty  for  neghgence  of  his  servants  : 
Trovers  v.  Cooper  (1915),  1  K.  B.  73.     See  note  2  on  p.  233. 

(r)  E.  Clemens  Horst  Co.  v.  Norfolk,  etc.,  Co.  (1906),  11  Com.  Cas.  141. 

(s)  See  Article  29  ;  and  Cargo  ex  Laertes  (1887),  12  P.  D.  187  ;  Rathhom  v. 
Mclver  (1903),-  2  K.  B.  378  ;  Uppertmi  v.  Union  Castle  Co.  (1903),  8  Com. 
Cases,  96  ;  Nelson  v.  Nelson  (1908),  A.  C.  16 ;  South  American  Syndicate  v. 
Federal  Co.  (1909),  14  Com.  Cas.  228.  In  Wiener  v.  Wilsons  dk  Furness 
(1910),  15  Com.  Cas.  294,  "  unseaworthiness  of  the  vessel  "  in  a  through  bill 
of  lading  which  provided  that  all  the  exceptions  should  apply  to  all  stages 
of  the  through  transit  was  held  to  protect  the  shipowners  from  habiUty  for 
damage  due  to  the  unseaworthiness  of  a  barge. 

(t)  South  American  Syndicate  v.  Federal  Steam  Co.  (1909),  14  Com.  Cas. 
228. 

(u)  Held,  following  Nelson  v.  Nelson  (1908),  A.  C.  16,  too  vague  to  protect 
the  shipowner  from  the  consequences  of  unseaworthiness  due  to  bad  stowage : 
Ingram  v.  Services  Maritimes  (1913),  1  K.  B.  538. 

(x)  See  post.  Article  99  ;   and  Leduc  v.  Ward  (1888),  20  Q.  B.  D.  476. 

(y)  Potter  v.  Biirrell  (1897),  1  Q.  B.  97. 

(s)  Ship  damage — such  damage  as  happens  by  the  insufficiency  of  the  ship, 
or  the  neghgence  of  those  in  charge  of  her  :  East  India  Co.  v.  Todd  (1788), 
1  Bro.  P.  C.  405. 

(a)  Inabihty  to  proceed  from  lack  of  men  through  small-pox  is  within  the 
exception  :   Beatson  v.  Schank  (1803),  3  East,  233. 

(b)  See  Norman  v.  Binnington  (1890),  25  Q.  B.  D.  475  ;  Baerselmann  v. 
Bailey  (1895),  2  Q.  B.  301  ;  The  Waikato  (1899),  1  Q.  B.  56 ;  The  Torbryan 
(1903),  P.  194;  Packwood  v.  Union  Castle  Co.  (1903),  20  Times  L.  R.  59; 
Stnackman  v.  General  Steam  Co.  (1908),  13  Com.  Cas.  196. 

(c)  Watson  Brothers  v.  Myscrre  Manganese  Co.  (1910),  15  Com.  Cas.  159. 

(d)  Crawford  v.  Wilsoti  (1896),  1  Com.  Cas.  277,  held  to  cover  a  rebellion 
during  which  discharging  could  only  proceed  as  ordered  by  a  naval  officer. 
See  also  Aktieselkabet  Argentina  v.  Von  Laer  (1903),  19  Times  L.  R.  151 ; 
and  Phosphate  Co.  v.  Rankin  (1915),  21  Com.  Cas.  248.  "Unavoidable" 
means  unavoidable  by  ordinary  dihgence  :  Granger  v.  Detd  (1829),  M.  &  M. 
475.  Cf.  also  Dampskibsselskabet  Danynark  v.  Poulsen  (1913),  Sess.  Cas. 
1043. 
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Obstructions  beyond  charterer's  control  {e). 

Other  causes  beyond  charterer's  control  (/). 

Any  circumstance  beyond  the  shipowner's  control  {g). 

Causes  that  '"  prevent  "  or  "  hinder  "  performance  (A). 

Note  3.~Ejusde»i  generis. — The  general  rule  of  construction, 
that  where  specific  words  are  followed  and  amplified  by  the 
addition  of  general  words,  the  latter  are  to  be  confined  in  their 
application  to  things  of  the  same  kind  as  the  preceding  specific 
words,  has  often  to  be  taken  into  consideration  upon  the 
interpretation  of  charterparties  and  bills  of  lading.  Thus  the 
words  "or  other  causes  beyond  charterer's  control"  (following 
the  words  "  strikes,  lock-outs,  accidents  to  railways,  factories  or 
machinery ")  were,  in  Richardson  v.  Samuel  (^),  restricted  to 
matters  ejusdem  generis,  and  held  not  to  cover  (1)  an  arrangement 
in  the  port  that  vessels  should  load  in  turn  of  their  arrival ;  (2)  a 
dismissal  of  hands  preparing  cargo  for  shipment  because  there  was 
no  work  for  them  to  do  and  consequent  delay  when  the  cargo 
came  forward.  On  the  other  hand,  in  Lockie  v.  Craggs  {k),  upon 
a  shipbuilding  contract,  similar  words  were  applied  to  include 
delays  affecting  a  previous  vessel,  whose  presence  was  contem- 
plated by  the  parties  to  the  contract.  In  In  re  Allison  and 
Richards  (l)  the  words  were,  ''  riots,  strikes,  lock-outs,  or  any 
cause  beyond  charterer's  control,"  and  it  was  held  that  delay 
through  colhers  taking  an  unauthorised  holiday  was  due  to  a 
cause  within  the  general  words  as  being  ejusdem  generis  with  the 
special  words.  In  Tillmans  v.  Knutsford  {m),  upon  the  words 
"  should  entry  at  a  port  be  deemed  by  the  master  unsafe  in  con- 
sequence of  war,  disturbance,  or  any  other  cause,"  it  was  held  that 

(e)  Includes  the  obstruction  due  to  a  glut  of  ships  preventing  access  to 
berths  :  Larsen  v.  Sylvester  (1908),  A.  C.  295  ;  Leonis  Co.  v.  Rank  (1908), 
13  Com.  Cas.  161,  295.  In  S.S.  Milverton  Co.  v.  Cape  Town  Gas  Co.  (1897), 
2  Com.  Cas.  281,  held  to  cover  refusal  of  authorities  to  let  a  ship  enter  dock, 
though  semble  this  was  unnecessary  as  the  ship  had  never  reached  her 
destination. 

( /  )  As  to  the  effect  on  these  wide  words  of  the  doctrine  of  ejusdem  generis, 
see  note  3,  infra.  In  any  case  the  "  cause  "  must  be  sometliing  abnormal. 
If  a  charterer  undertakes  to  do  a  thing  {e.g.  discharge  in  so  many  hours) 
which  in  all  circumstances  is  impossible  for  him,  the  cause  or  causes  which 
prevent  his  doing  it  cannot  be  within  such  a  clause.  Cf.  France  Fenwick 
V.  Spackman  (1912),  18  Com.  Cas.  52,  at  p.  57. 

(g)  Does  not  cover  an  incident  (the  fumigation  of  the  ship  at  a  port  of 
call  by  compulsion  of  the  local  law)  which  the  shipowner  at  the  time  of 
shipping  the  goods  knew  that  the  ship  must  encounter.  Ciampa  v.  British 
India  Co.  (1915),  2  K.  B.  774. 

(h)  See  Wilson  v.  Tennants  (1917),  1  K.  B.  208,  and  the  cases  therein 
discussed.  Increased  cost  of  performance  (unless  so  great  as  to  amount  to 
commercial  impossibility)  is  not  covered.  Ibid.  See  also  Pliosphate  Co. 
V.  Rankin  (1915),  21  Com.  Cas.  248.  The  words  "  affecting  "  or  "  interfering 
with  "  may  have  a  wider  meaning. 

(i)  (1898),  1  Q.  B.  261.  Cf.  Northfield  Co.  v.  Compagnie  des  Gaz  (1912), 
1  K.  B.  434. 

(k)  (1901),  7  Com.  Cas.  7. 

(0  (1904),  20  Times  L.  R.  29,  584. 

(m)  (1908),  1  K.  B.  185;   (1908),  2  K.  B.  385;   (1908),  A.  C.  406. 
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ice  was  not  within  the  general  words,  not  being  ejusdem  generis 
with  the  preceding  special  words.  In  Mudie  v.  Strick  (n),  on  the 
words  "  strikes,  lock-outs,  civil  commotions,  or  any  other  causes 
or  accidents  beyond  the  control  of  the  consignees,"  it  was  held 
that  shortage  of  labour  occasioned  by  plague  was  not  within  the 
general  words  of  the  exception.  In  Thorman  v.  Doivgate  S.S. 
Co.  (o)  it  was  held  that  delay  by  reason  of  the  number  of  ships 
waiting  in  the  dock  to  come  to  the  loading  tips  was  not  within 
the  exception  of  "  strikes  of  pitmen  or  workmen,  frosts  or  storms, 
delays  at  spouts  caused  by  stormy  weather,  and  any  accidents 
stopping  the  working,  loading,  or  shipping  of  the  cargo,  also  sus- 
pensions of  labour,  lock-outs,  delay  on  the  part  of  the  railway 
company,  or  any  other  cause  beyond  charterer's  control  "  (p). 

But,  in  regard  to  this  rule  of  construction,  it  must  be  remem- 
bered that  '^  prima  facie  general  words  are  to  be  taken  in  their 
larger  sense,  unless  you  can  find  that  in  the  particular  case  the 
true  construction  of  the  instrument  requires  you  to  conclude 
that  they  are  intended  to  be  used  in  a  sense  limited  to  things 
ejusdem  generis  wdth  those  which  have  been  specifically  mentioned 
before  "  (q).  And  the  words  of  the  document  may  themselves 
make  the  application  of  the  rule  of  ejusdem  generis  impossible. 
Thus,  in  Larsen  v.  Sylvester  (r),  the  general  words  were  "  any 
other  unavoidable  accidents  or  hindrances  of  what  kind  soever," 
and  it  was  held  that  the  words  ''  of  what  kind  soever  "  made  it 
impossible  to  limit  the  generality  of  the  words  to  one  kind,  i.e. 
the  genus  of  the  preceding  specified  causes. 

Note  4. — The  implied  undertakings  in  a  contract  of  affreight- 
ment (s),  e.g.  to  provide  a  seaworthy  ship,  to  proceed  without 
unreasonable  delay,  and  without  deviation,  are  not  affected  by 
exceptions  in  the  bill  of  lading,  unless  these  latter  expressly 
negative  them  {t) ;  thus  the  breakdown  of  a  crankshaft,  unsea- 
worthy  at  starting,  does  not  come  within  the  exception  "'  break- 
down of  machinery  "  ;  in  other  words,  exceptions  are  to  be 
construed  "  as  exceptions  to  the  liability  of  a  carrier,  not  as 
exceptions  to  the  liability  of  a  warrantor  "  (t) ;  neither  will  these 


(n)  (1909),  14  Com.  Cas.  135.  Upon  the  facts  a  new  trial  was  ordered  by 
the  C.  A.  [ibid.,  p.  227),  but  the  judgment  of  Piekford,  J.,  remains  unaffected 
as  to  the  principle. 

(o)  (1910),  1  K.  B.  410. 

(p)  See  also  Abchurch  S.S.  Co.  v.  Stinnes  (1911),  Sess.  Cas.  1010.  And  see 
Ardeii  S.S.  Co.  v.  Mathwin  (1912),  Sess.  Cas.  211,  in  which  the  fact  that  a 
colhery  had  restricted  its  output  was  held  not  to  be  within  an  exception  of 
"  stoppage  at  coUieries.' 

(q)  Per  Lord  Esher,  M.R.,  Anderson  v.  Anderson  (1895),  1  Q.  B.,  at  p.  753. 

(r)  ( 1908)  A.  C.  295.  In  France  Fenwick  v.  Spackman  (1912),  18  Com.  Cas. 
52,  this  case  was  followed  in  construing  the  words  "  or  any  cause  whatsoever." 
Contrast  Thorman  v.  Dowgate  Co.  (1910),  1  K.  B.  410,  on  the  words  "  or  any 
other  cause." 

(s)  See  Articles  29  30  99. 

it)  Channell,  J.,  Bond' v.  Federal  Co.  (1905),  21  Times  L.  R.  at  p.  440. 
And  see  The  Glenfruin  (1885),  10  P.  D.  103.    Cf.  The  Laertes  (1887),  12  P.  I> 
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exceptions  interfere  with  the  operation  of  express  conditions  pre- 
cedent, such  as  a  "  cancelling  clause "  {u).  The  exceptions 
further  only  apply  to  goods  stowed  in  the  usual  carrying  places, 
and  not  to  goods  improperly  stowed  on  deck  (x). 

As  regards  the  effect  of  deviation  upon  exceptions,  see  Article 
99,  infra  {y). 

As  regards  the  effect  of  unseaworthiness  causing  fire  upon  the 
shipowner's  statutory  immunity  under  sect.  502  of  the  Merchant 
Shipping  Act,  1894,  see  Article  87,  infra. 

As  regards  the  time  during  which  the  exceptions  apply  and 
their  relation  to  the  burden  of  proof,  see  Article  91. 

Note  5. — Exceptions  in  charterparties  stand  on  a  different 
footing  from  those  in  bills  of  lading. 

1.  The  exceptions  in  the  bill  of  lading  only  apply  to  exone- 
rate the  shipowner  or  carrier ;  exceptions  in  the  charter  apply 
to  exonerate  both  shipowner  and  charterer  (2),  though  the 
shipowner's  liability  for  carriage,  where  the  charterer  is  also 
the  shipper  (a),  is  usually  much  restricted  by  the  subsequent  bill 
of  lading,  as  against  subsequent  indorsees  for  value. 

2.  The  exceptions  in  the  charter  are  much  more  concise  than 
those  in  a  bill  of  lading  ; — "  The  act  of  God,  the  King's  enemies, 
fire,  and  all  and  every  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  or  kind  soever  during  the 
said  voyage  always  excepted  "  ; — being  a  very  usual  form. 

3.  Where  the  cargo  is  one  in  great  demand,  as  in  coal  char- 
ters, or  is  brought  from  places  inland,  as  nitrate,  ore,  or  oil, 
there  is  frequently  a  further  set  of  exceptions  applying  to  the 
clauses  as  to  loading  and  demurrage,  e.g.  '"  any  time  lost  through 
riots,  strike,  or  stoppage  of  factory  or  factories  or  other  hands 
connected  with  the  working  or  delivery  of  the  said  patent  fuel 
or  coals,  or  by  reason  of  accident  to  the  factories  or  machinery 
or  obstruction  in  the  canal  or  dock,  or  from  any  cause  beyond 
the  personal  control  of  shippers,  is  not  to  be  computed  as  part 
of  the  loading  da  vs." 


187,  and  cases  in  Articles  28,  29.  See  also  Houston,  v.  Sansinena  (1893),  68 
L.  T.  567  (H.L.) ;   Searle  v.  Lund  (1903),  19  Times  L.  R.  509. 

(m)  Smith  V.  Dart  (1884),  14  Q.  B.  D.  105;  but  see  Donaldson  v.  Little 
(1882),  10  So.  Sess.  Cases,  413. 

{x)  Royal  Exchange  S.  Co.  v.  Dixon  (18S0),  12  App.  C.  11. 

(y)  The  leading  authority  is  Morrison  v.  Shaw  Sauill  (1916),  2  K.  B. 
783.  See  also  and  contrast  The  Europa  (1908),  P.  84,  approved  in  Kish  v. 
Taylor  (1912),  A.  C.  604,  for  the  difference  between  unseaworthiness  and 
deviation.  It  may  be  summarised  by  saying  that  exceptions  do  not  affect 
liabiUty  for  loss  caused  by  unseaworthiness  ;  but  deviation  affects  the 
operation  of  exceptions  by  sweeping  them  out  of  the  contract.  As  to 
deviation  caused  by  unseaworthiness  see  Kish  v.  Taylor,  ubi  supra. 

(z)  Barrie  v.  Peruvian  Corporation  (1896),  2  Com.  Cases,  50.  But  see  In 
re  Newman  v.  Dale  (1903),  1  K.  B.  262,  in  which  the  previous  case,  though 
followed,  was  doubted  by  Bigham,  J.  And  see  Braemount  S.S.  Co.  v.  Weir 
(1910),  15  Com.  Cas.  101,  in  which  Barrie  v.  Peruvian  Corporation  was 
distinguished. 

(a)  See  Rodocanachi  v.  Milburn  (1886),  18  Q.  B.  D^  67,  and  Article  18  (a). 
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Article  80. — Act  of  God. 

The  exception  "  act  of  God  "  includes  any  accident  as  to 
which  the  shipowner  can  shew  that  it  is  due  to  natural 
causes,  directly  and  exclusively,  without  human  interven- 
tion, and  that  it  could  not  have  been  prevented  by  any 
amount  of  foresight,  pains,  and  care,  reasonably  to  be 
expected  from  him  (6). 

A  stricter  view  than  this  was  taken  by  Brett  and  Denman,  JJ., 
in  the  Court  below  (c),  but  was  negatived  by  the  Court  of  Appeal, 
Mellish,  L.J.,  saying  :  "  I  think  that  in  order  to  prove  the  cause 
of  the  loss  was  irresistible,  it  is  not  necessary  to  prove  that  it 
was  absolutely  impossible  for  the  carrier  to  prevent  it,  but  that 
it  is  sufficient  to  prove  that  by  no  reasonable  precaution  under 
the  circumstances  could  it  have  been  prevented."  This  view  is 
supported  by  Nichols  v.  Marsland  (d),  in  which  the  jury  found 
that  a  flood  was  "  so  great  that  it  could  not  reasonably  have 
been  anticipated,  though  if  it  had  been  anticipated  the  effect 
might  have  been  prevented,"  and  the  Court  of  Appeal  held  that 
such  a  flood  was  an  "  act  of  God." 

Collision  by  neghgence  of  another  ship,  and  '"  pirates,"  appear 
to  be  "  perils  of  the  sea,"  but  not  "  acts  of  God."  On  the  other 
hand,  the  exception  "'  act  of  God  "  appears  to  cover  such  causes 
of  loss  as  frost,  lightning,  &c.,  which  are  not  perils  peculiar  to 
the  sea  (e). 

Case  1. — A.,  a  common  carrier  between  L.  and  A.,  took  on  board 
amareofF.'s.  No  bill  of  lading  was  signed.  Partly  by  more  than 
ordinarily  bad  weather,  partly  by  the  conduct  of  the  mare,  without 
any  negligence  by  A.'s  servants,  the  mare  was  seriously  injured. 
Held,  that  A.  was  not  liable  for  injuries  resulting  from  these  causes, 
which  he  could  not  by  reasonable  care  and  foresight  have  pre- 
vented, and  which  therefore  came  under  the  exception  to  a  carrier's 
liability,  of  damage  resulting  from  the  act  of  God  ( /  ). 

Case  2.- — Goods  were  shipped  under  a  bill  of  lading  excepting  the 
"  act  of  God."  The  vessel  having  to  start  the  next  morning,  the 
captain  filled  his  boiler  overnight,  and,  frost  coming  on,  the  tubes 
burst,  damaging  the  goods.     Held,  that  the  negligence  of  the 


(b)  Per  James,  L  J.,  in  2iugent  v.  Smith  (1876),  1  C.  P.  D.  at  p.  444 ;  see 
also  Cockburn,  C.J.,  at  pp.  437,  438,  Mellish,  L.J.,  at  p.  441.  Cf.  The 
Marpesia,  L.  R.  4  P.  C.  212,  and  for  discussions  of  "  inevitable  accident," 
The  Merchant  Prince  (1892),  P.  179;  The  Albano  (1892),  8  T.  L.  R.  425. 
In  this  case  it  appears  that  the  principle  of  the  Glendarroch  (1894),  P.  226, 
that  the  shipowner  need  not  negative  neghgence,  but  the  goods  owner 
must  affirmatively  prove  it,  does  not  apply. 

(c)  1  C.  P.  D.  at  p.  34. 

(d)  (1876),  2  Ex.  D.  1. 

(e)  See  Article  83,  post.  As  to  the  history  of  the  phrase  "  act  of  God,"  see 
0.  W.  Holmes'  Common  Law,  p.  202,  and  note  (a),  p.  202,  supra. 

(/)  Nugent  v.  Smith  (1876),  1  C.  P.  D.  19,  423. 


KING'S  ENEMIES.  215 

captain  excluded  the  exception,  though  frost  was  an   "  act  of 
God  "  (g). 


Article  81. — The  King's  Enemies. 

This  exception  refers  to  the  enemies  of  the  sovereign  of 
the  shipowner  (h).  It  probably  only  refers  to  states  re- 
cognised as  at  war  with  the  sovereign,  and  not  to  pirates 
or  traitorous  subjects  (i),  or  to  states  at  peace  with  the 
sovereign  (k). 

Note. — A  few  bills  of  lading  add  the  exception  " the  enemies 

o  ^  or 

of  the  ruler  of  the  place  the  steamer  may  be  in."     QucBre  whether 

the  original  exception  also  refers  to  the  enemies  of  the  sovereign 

of  the  shipper.     Probably  not,  for  :    (1)  The  shipowner  would 

hardly  need  to  stipulate  for  protection  against  what  would  be  a 

vice  of  the  goods  themselves  (l)  :   (2)  As  the  Declaration  of  Paris 

protects  enemies'  goods  in  neutral  vessels,  it  is  not  probable  that 

such  an  exception  would  have  much  application,  as  the  shipper's 

enemy  could  not  delay  the  neutral  ship,  while  if  the  goods  were 

contraband,  the  vice  in  the  goods  themselves  would  free  the 

shipowner  from  liability. 

Case  1. — F.,  merchants  in  Russia,  shipped  wheat  in  a  ship 
belonging  to  A.,  a  subject  of  the  Duke  of  Mecklenburg,  to  be 
carried  to  England  under  a  bill  of  lading  containing  an  exception 
"  the  King's  enemies."  The  Duke  was  at  war  with  Denmark,  and 
the  ship  was  captured  by  the  Danes.  Held,  that  the  exception 
certainly  included  enemies  of  the  shipowner's  sovereign,  and  the 
shipowner  was  therefore  freed  (h). 

Case  2. — F.  shipped  goods  under  a  bill  of  lading,  excepting  "  the 
Queen's  enemies."  Ship  and  goods  were  confiscated  by  the 
Spanish  Courts  for  violations  of  the  revenue  laws,  Spain  being  at 
peace  with  England.  Held,  that  such  confiscation  did  not  come 
within  the  exception  (n). 


(g)  Siordet  v.  Hall  (1828),  4  Bing.  607.  Rats  causing  a  leak  are  not  "  act 
of  God"  :  Dale  v.  Hall  (1750),  1  Wils.  281.  Sed  quaere,  whether,  on  prin- 
ciple if  the  shipowner  could  shew  that  no  care  or  diligence  reasonably  to  be 
expected  of  him  could  prevent  there  being  some  rats  on  a  ship,  he  would  not 
bring  himseK  within  the  exception. 

[h)  Ru-ssell  V.  Niemann  (1864),  17  C.  B.,  N.  S.  163. 

(i)  See  the  Marshal  of  Marshalsea'' s  Case,  and  comments  thereon.  Holmes' 
Common  Law,  pp.  177,  201.  Forivard  v.  Pittard  (1785),  1  T.  R.  27,  per  Lord 
Mansfield,  p.  34. 

{k)  Spence  v.  CJiodwick  (1847),  10  Q.  B.  517. 

(I)  See  per  Willes,  J.,  arguendo,  in  Russell  v.  Niemann,  ubi  supra,  at 
p.  171. 

in)  Spence  v.  CJwdwick,  v.  s.  It  would  be  a  "  seizure  "  under  an  insurance 
policy  :   Cory  v.  Burr  (1883),  8  App.  C.  at  p.  405. 
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Article  82. — Arrests  or  Restraints  of  Princes,  Rulers,  and 
Peoples  (o). 

This  exception  applies  to  forcible  interferences  by  a 
state  or  the  government  of  a  country  taking  possession 
of  the  goods  by  a  strong  hand,  such  as  arrest,  embar- 
goes (2)),  or  blockades  {q)  ;  to  the  operation  of  the  common 
law,  as  to  trading  with  the  enemy,  upon  the  outbreak  of 
war  (r)  ;  to  government  action  for  other  purposes,  indi- 
rectly resulting  in  the  detention  of  the  goods  {s)  ;  to  state 
prohibition  of  discharge,  either  temporarily,  as  in  quaran- 
tine, or  permanently,  as  where  a  cargo  becomes  tainted, 
and  so  "within  a  prohibition  against  import  {t)  ;  to  the 
decrees  of  a  Prize  Court  after  capture  {u)  ;  or  to  embar- 
goes imposed  by  the  government  of  the  shipowner  {x)  ; 
or  to  the  risk  of  such  proceedings  {y). 

It  does  not  apply  to  ordinary  legal  proceedings  in  the 
courts  of  a  state  with  their  result  (2;),  to  the  ordinary 
operation  of  the  local  law  at  a  port  of  call,  known  to  the 
shipowner  at  the  time  the  goods  were  shipped  (a),  nor  to 
the  proceedings  of  a  number  of  people  not  professing  to 
act  legally  or  bj^  government  authority"  (6).  It  does  not 
apply  to  restrictions  on  navigation  as  to  sea  routes 
imposed  by  a  belligerent  for  the  safety  of  shipping,  nor 
to  the  threats  of  an  arbitrary  belligerent  which  suggest 
danger  to  neutral  ships  (c).     Nor  does  it  apply  where  the 


(o)  "  Revolutions,  riots,  or  emeutes  "  are  occasionally  added. 

(p)  Botch  V.  Edie  (1795),  6  T.  R.  413. 
■  {q)  Geipel  v.  Smith  (1872),  L.  R.  7  Q.  B.  404. 

(r)  British  &  For.  Co.  x.  Sunday  (1916),  1  A.  C.  650. 

(.«)  Eodocanachi  v.  Elliott  (1874),  L.  R.  9  C.  P.  518. 

(t)  Miller  v.  Law  Accident  Ins.  Co  (1903),  1  K.  B.  712  (C.A.).  Cf.  British 
d-  For.  Co.  V.  Sanday,  ubi  supra. 

(u)  Stringer  v.  English  tt  Scottish  Marine  Ins.  Co.  (1870),  L.  R.  5  Q.  B. 
599. 

(x)  Auhert  v.  Gray  (1861),  3  B.  &  S.  163. 

iy)  NobeVs  Explosives  v.  Jenkins  (1896),  2  Q.  B.  326  ;  Phosphate  Co.  v. 
Rankin  (1915),  21  Com.  Cas.  248.  As  to  the  amount  of  risk  necessary, 
compare  Miller  v.  Law  Accident  Ins.  Co.  (supra)  with  Brunner  v.  Webster 
(1900),  5  Com.  Cases,  167. 

(2)  Finlay  v.  Liverpool  d:  G.  W.  Co.  (1870),  23  L.  T.  251  ;  Crew,  Widgery 
&  Co.  V.  G.  W.  Steamship  Co.,  W.  N.  (1887),  161. 

(a)  Ciampa  v.  British  India  Co.  (1915),  2  K.  B.  774. 

(6)  Nesbitt  V.  Lushington  (1792),  4  T.  R.  783. 

(c)  Bolckow,  Vaughan  ct-  Co.  v.  Compania  Minera  (1916),  32  T.  L.  R. 
404. 
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seizure  of  the  ship  results  from  the  negligence  of  the  ship- 
owner or  his  agents  in  taking  on  board  cargo  of  such 
description  as  occasions  the  seizure  (d).  The  exception 
may  apply  to  matters  preventing  the  cargo  from  arriving 
at  the  port  of  loading  (e). 

Case  1. — Goods  were  insured  (/)  from  Japan  to  London  via 

Marseilles  — ;-  Southampton,  by  a  line  of  steamers  whose  practice 

was  to  send  goods  by  land  from  Marseilles  to  Boulogne  via  Paris. 
One  of  the  risks  insured  against  was  "  arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  peoples."  On  arriving  at 
Paris  the  goods  were  detained  by  the  siege  of  Paris  by  the  Germans, 
though  not  by  any  express  order  dealing  with  the  goods.  Held,  a 
peril  insured  against  (g). 

Case  2. — A  ship  chartered  to  load  nitrate  at  Iquique,  with  an 
exception  of  ''  restraints  of  princes  and  rulers,  political  disturb- 
ances or  impediments,  during  the  said  voyage  always  mutually 
excepted,"  was  detained  :  (1)  by  civil  war  at  the  port  of  loading 
preventing  loading  ;  (2)  by  civil  war  preventing  cargo  coming 
down  to  such  port ;  (3)  by  seizure  by  one  faction  to  compel  pay- 
ment of  export  dues  already  paid  to  the  other  faction.  Held,  that 
all  three  causes  were  within  the  exception  (e). 

Case  3. — F.  shipped  goods  under  bill  of  lading  excepting  "  acts 
or  restraints  of  princes  or  rulers."  The  goods  were  detained  by  an 
order  of  the  state  of  New  York  in  a  civil  action.  Held,  not  to  come 
within  the  exception  (h). 

Case  4. — Goods  were  insured  against  "  arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  peoples."  The  vessel  was 
seized  by  a  tumultuous  mob,  and  the  goods  taken  out  of  her. 
Held,  not  within  the  perils  insured  against,  as  "  peoples  "  mean 
*'  the  governing  power  of  the  country  "  {i). 

Case  5. — Goods  were  shipped  from  London  to  Japan  on  a  bill  of 
lading  excepting  "  restraint  of  princes."  They  were  contraband 
of  war.  On  arrival  at  Hong  Kong  war  broke  out  between  China 
and  Japan,  and  there  was  well-founded  fear  of  capture  if  the  ship 
proceeded.  Held,  that  delivery  in  Japan  was  prevented  by  a 
restraint  of  princes  within  the  exception  (fc). 

Case  6. — ^A  cargo  of  cattle  on  a  voyage  from  London  to  Buenos 
Ayres  became  infected  with  disease  during  the  voyage,  and  their 
landing  was  thereupon  prohibited  by  an  administrative  order 


(rf)  Dunn  V.  Currie  (1902),  2  K.  B.  614. 

(e)  iSmith  v.  Eomrio  Nitrate  Co.  (1894),  1  Q.  B.  174  :   see  Article  42. 

(/)  We  have  used  insurance  cases,  as  illustrations,  when  the  different 
principles  of  construction  do  not  affect  the  case. 

{g)  Rodocanachi  v.  Elliott  (1874),  L.  R.  9  C.  P.  518. 

(A)  Finlay  v.  Liverpool  <t-  G.  W.  Co.  (1870),  23  L.  T.  251 ;  Crew,  Widgenj  d: 
Co.  V.  G.  W.  Steamship  Co.,  W.  N.  (1887),  161. 

(i)  Nesbitt  V.  Lushington  (1792),  4  T.  R.  783.  This  would  be  a  "  seizure." 
See  note,  post,  p.  218. 

(k)  NoheVs  Co.  v.  Jenkins  (1896),  2  Q.  B.  32(5.  See,  however,  Watts,  Watts 
db  Co.  V.  Mitsui  {1916),  2  K.  B.  826;  (1917),  A.  C.  227,  on  anticipation 
that  a  peril  will  operate,  as  distinguished  from  anticipation  as  to  the  duration 
of  a  peril  in  operation.     . 
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issued  under  the  ordinai-y  law  of  the  Argentine  Republic.  Eeld^ 
to  be  a  restraint  of  princes  (I). 

Case  7. — A  cargo  of  rice  was  shipped  from  Rangoon  to  Galatz. 
AVhile  on  the  voyage,  an  official  of  the  Roumanian  Government 
informed  the  agents  of  the  ship  that  the  law  of  Roumania  prohi- 
bited the  landing  of  rice  from  Rangoon.  Thereupon  the  ship  did 
not  proceed  to  Galatz.  In  fact,  there  was  no  such  prohibition  in 
the  law  of  Roumania.  Held,  the  shipowners  were  not  protected 
by  the  exception  "  restraint  of  princes  "  (m). 

Case  8. — Cargo  was  insured  by  British  assured  on  a  British 
steamer  to  Hamburg.  The  insured  perils  included  restraints  of 
princes.  War  with  Gennany  broke  out  during  the  voyage.  The 
ship  put  into  a  British  port  and  discharged  the  cargo.  The 
assured  gave  notice  of  abandonment  to  the  cargo  underwriters. 
Held,  that  there  was  a  constructive  total  loss  by  restraint  of 
princes  (n). 

Note. — The  phrase,  "  capture  and  seizure,"  common  in  insur- 
ance policies,  rarely,  if  ever,  occurs  in  bills  of  lading.  The  two 
words  have  been  defined  in  Cory  v.  Burr  (o)  thus  :  "  Capture  " 
includes  every  act  of  seizing  or  taking  by  an  enemy  or  belligerent, 
whether  in  reprisals  or  war  ;  thus  where  a  vessel  was  sunk  by 
the  Russians  in  the  attempt  to  detain  her  before  war  had  broken 
out,  it  was  held  a  "'  capture  "  (p). 

"  Seizure  "  includes  every  act  of  taking  forcible  possession, 
either  by  a  lawful  authority  or  by  overpowering  force,  whether 
such  seizure  be  justified  by  law  or  not,  or  whether  it  be  belli- 
gerent or  not :  thus  a  seizure  of  a  ship  by  coolie  passengers  was 
held  a  "  seizure  "  (q). 

The  difierence,  therefore,  between  the  three  exceptions  is 
this  : — 

"  The  King's  Emmies  "  covers  belligerent  acts  of  states,  other 
than  that  of  the  owner  of  the  vessel. 

"  Restraints  of  princes  or  rulers  "  includes  this,  and  also  covers 
restraints  of  the  sovereign  power  in  peace,  whether  of  the  carrier's 
country  or  not,  other  than  the  ordinary  consequences  of  legal 
proceedings  (r). 

"  Capture  and  seizure  "  includes  all  captures  or  seizures  resulting 
from  the  above  sources,  and  also  all  seizures  resulting  from 
ordinary  legal  proceedings  or  from  private  overwhelming  force. 


(I)  Miller  v.  Law  Accident  Ins.  Co.  (1903),  1  K.  B.  712. 

(m)  Brunner  v.  Webster  (1900),  5  Com.  Cases,  167. 

(k)  British  <b  For.  Co.  v.  Sanday  (1916),  1  A.  C.  650. 

(o)  (1883),  8  App.  C.  at  p.  405. 

(p)  Powell  V.  Hyde  (1855),  5  E.  &  B.  607  ;  Tonnevold  v.  Finn  Friis  (1916),. 
2  K.  B.  551. 

{q)  Kleinwort  v.  Shephard  (1859),  1  E.  &  E.  447.  See  also  Johnston  v. 
Hogg  (1883),  10  Q.  B.  D.  432 ;  lonides  v.  Universal  Marine  Ins.  Co.  (1863) 
14  C.  B.,  N.  S.  259. 

(r)  The  "  restraint  of  princes  "  in  Miller  v.  Tmw  Accident  Ins.  Co.,  supra ^ 
was  held  by  the  C.  A.  also  to  be  a  "  detention,"  within  the  words  "  capture^ 
seizure,  and  detention.''^ 
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Article  83. — Perils  of  the  Sea. 

The  term  "  Perils  of  the  Sea  "  (s),  whether  in  policies 
of  insurance,  charterparties,  or  bills  of  lading,  has  the  same 
meaning  {t),  and  includes  : — 

Any  damage  to  the  goods  carried,  by  sea-water,  storms, 
collision,  stranding,  or  other  perils  peculiar  to  the  sea  op 
to  a  ship  at  sea,  which  could  not  be  foreseen  and  guarded 
against  by  the  shipowner  or  his  servants  as  necessary  or 
probable  incidents  of  the  adventure  (t).  If  a  prima  facie 
case  of  loss  by  perils  of  the  sea  is  made,  it  is  for  the  goods 
owner  to  disprove  it  by  proving  negligence  causing  the 
loss  (w). 

Such  damage  will  include  all  natural  and  necessary 
consequences  of  perils  of  the  sea  (x),  but  not  consequences 
which  do  not  necessarily  and  immediately  follow  from  the 
occurrence  of  such  perils,  such  as  deterioration  of  goods 
by  reason  of  delay  caused  by  sea  perils  {y). 

The  shipowner  will  be  liable  for  incidents  that  must 
occur  on  the  voyage,  such  as  taking  the  ground  in  the 
ordinary  course  of  navigation  (z),  and  for  perils  which, 
though  occurring  on  the  sea,  are  not  peculiar  to  the  sea,  or 
to  a  ship  on  the  sea,  such  as  rats  eating  the  cargo  (a),  and 
damage  done  by  explosion  of  boilers,  or  bursting  of  steam 


(s)  This  exception  is  usually  expanded  into  "  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  [steam]  navigation  of  whatsoever 
nature  and  kind  excepted."  Before  the  cases  in  the  House  of  Lords  (note 
(t)  below),  the  words  "  and  navigation  "  had  some  wider  meaning  than 
"perils  of  the  sea."  It  had  been  held  in  Woodley  v.  Michell  (1883),  11 
Q.  B.  D.  47,  that  a  colhsion  caused  by  neghgence  of  the  other  ship  was  not 
a  peril  of  the  sea  ;  but  it  was  further  held  in  S.S.  Garston  Co.  v.  Hickie, 
Borman  d-  Co.  (1886),  18  Q.  B.  D.  17,  that  such  a  colhsion  was  a  peril  of 
navigation.  It  was,  however,  decided  by  the  House  of  Lords,  overruUng 
Woodley  v.  Michell,  that  damage  by  sea-water  caused  by  such  a  collision  is  a 
peril  of  the  sea,  and  the  words  "  and  navigation  "  appear  meaningless.  The 
Xantho  (1887),  12  App.  C.  503. 

{t)  Collected  from  the  judgments  in  Thames  and  Mersey  Ins.  Co.  v. 
Hamilton  (1887),  12  App.  C.  484;  The  Xantho,  ibid.  503;  Hamilton  v. 
Pandorf,  ibid.  518. 

(u)  The  Glendarroch  (1894),  P.  226. 

(x)  Cf.  Montoya  v.  London  Assurance  Co.  (1851),  6  Ex.  at  p.  458  ;  Jackson 
V.  Union  Marine  Ins.  Co.  (1874),  L.  R.  10  C.  P.  125. 

[y)  Taylor  v.  Dunbar  (1869),  L.  R.  4  C.  P.  106  ;  Pink  v.  Fleming  (1890),  25 
Q.  B.  D.  396.     Cf.  Field  S.S.  Co.  v.  Burr  (1899),  1  Q.  B.  579  (C.A.). 
(  z)   Vide  post,  p.  221. 

(a)  Laveroni  v.  Drury  (1852),  8  Ex.  166  ;  Kay  v.  Wheeler  (1867),  L.  R.  2 
C.  P.  302  ;   Hamilton  v.  Pandorf  (1887),  12  App.  C.  518. 
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valves  (6),  or  damage  to  the  ship  by  cargo  being  dropped 
upon  it  in  loading  (c). 

Note. — As  so  defined,  "  perils  of  the  sea,"  which  are  not  the 
same  as  perils  on  the  sea  (d),  will  include  those  "  acts  of  God  " 
where  the  effective  cause  is  one  peculiar  to  the  sea.  Thus  frost 
or  lightning  (e),  as  effective  causes  of  loss,  will  be  acts  of  God, 
but  not  perils  of  the  sea  ;  damage  by  swordfish  or  icebergs  woidd 
be  a  peril  of  the  sea,  if  the  shipowner  could  not  have  prevented 
it  by  reasonable  care.  There  are  dicta  in  the  judgments  of  the 
House  of  Lords  which  suggest  that  the  limitation  in  the  defini- 
tion, "  peculiar  to  the  sea,"  is  too  narrow ;  e.g.  per  Lord  Hals- 
bury  (12  App.  C.  at  p.  523)  :  "  Some  effect  must  be  given  to  the 
words,  '  perils  of  the  sea  '  ;  the  sea,  or  the  vessel  being  on  the  sea, 
has  nothing  to  do  with  "  (a  rat's  eating  cargo  in  the  hold  of  a 
ship)  ;  and  again,  per  Lord  Bramwell  (p.  492)  :  "  The  damage  to 
the  donkey-engine  was  not  through  it  being  in  a  ship  or  at  sea  " 
— "  all  perils,  losses,  and  misfortunes  of  a  marine  character,  or  of 
a  character  incident  to  a  ship  as  such,"  a  wider  phrase  which 
Lord  Herschell  also  uses  (p.  498)  :  "  damage  of  a  character  to 
which  a  marine  adventure  is  subject."  But  these  dicta  again 
must  be  limited  by  the  result  of  the  decisions,  as  when  Lord 
Halsbury  says  (p.  491),  that  "  sea  perils  cannot  be  enlarged  into 
perils  whose  only  connexion  with  the  sea  is  that  they  arise  from 
machinery  which  gives  motive  power  to  ships."  Perhaps  the 
phrase  "  peculiar  to  the  sea,  or  to  a  ship  at  sea,"  is  most  con- 
sistelit  with  the  authorities,  and  we  have  therefore  adopted  it. 

Some  previous  definitions  must  clearly  be  revised.  That  by 
Lush,  J.  :  "  Casualties  arising  from  the  violent  action  of  the 
elements  as  distinguished  from  their  silent  natural  gradual 
action  "  (/)  must  be  altered  by  substituting  for  "  violent," 
"  unexpected,"  or  "  out  of  the  ordinary  course  of  the  adventure." 
For  a  ship  running  on  a  sunken  rock  in  calm  weather  does  not 
suffer  from  the  violent  action  of  the  elements,  but  does  incur 
a  loss  by  perils  of  the  sea.  Again,  the  definition  by  Lopes,  L.J., 
in  Pandorf  v.  Hamilton  (g)  :  "  Sea-damage  occurring  at  sea  and 
nobody's  fault,"  is  clearly  not  exhaustive.  Sea-damage,  through 
the  fault  of  somebody  {e.g.  another  ship),  will  be  a  peril  of  the 


(6)  Thames  and  Mersey  Ins.  Co.  v.  Hamilton  (1887),  12  App.  C.  484  ;  over- 
ruling West  Indian  Co.  v.  Home  and  Colonial  Ins.  Co.  (1881),  6  Q.  B.  D.  51. 

(c)  Siolf  Y.  Marten  (1916),  1  A.  C.  304. 

(d)  Per  Lord  Herschell  in  The  Xantho  (1887),  12  App.  C.  509.  See  the 
similar  remark  as  to  "  perils  of  the  roads,"  by  Parke,  B.,  in  i)e  Rotlischild  v 
It.  M.  Steam  Packet  Co.  (1852),  7  Ex.  at  p.  743. 

(e)  The  suggestion,  arguendo,  by  Pollock,  C.B.,  in  Lloyd  v.  General  CoU.  Co 
(1864),  3  H.  &  C.  at  p.  290,  that  lightning  is  a  peril  of  the  sea,  is,  it  is  sub- 
mitted, erroneous. 

(/)  Merchant  Trading  Co.  v.  Universal  Marine  Co.  (1874),  L.  R.  9  Q.  B. 
596.     Cf.  Sassoo7i  v.  Western  Assurance  Co.  (1912),  A.  C.  561. 

(g)  16  Q.  B.  D.  at  p.  663  ;  approved  bv  Lord  Bramwell  (12  App.  C.  at 
pp.  492,  526)  and  Lord  Macnaghten  (12  App.  C.  p.  531), 
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sea  both  under  a  policy  of  insurance  and  a  contract  of  affreight- 
ment, though  by  reason  of  imphed  undertakings  the  shipowner, 
in  the  case  of  neghgence  of  the  crew,  may  not  be  protected  under 
a  charter.  And  it  is  not  clear  what  sea-damage  it  is  which  does 
not  occur  at  sea. 

The  exception  includes  : — 

(1.)  Damage  by  sea-water,  whether  it  enters  the  ship  through, 
neghgence  of  another  ship  in  colhsion  {h),  or  through 
holes  made  by  rats  {i),  or  worms  {k),  or  swordfish,  or 
icebergs,  or  cannon  shot  {I),  or  through  some  obstruc- 
tion getting  into  a  seacock  so  as  to  prevent  its  being, 
closed  (m). 

(2.)  Damage  to  the  goods  by  rough  weather  beyond  the  ordinary 
wear  and  tear  of  the  voyage,  the  stowage  not  being 
negUgent  {n). 

(3)  Captures  by  pirates  (o)  or  wreckers  {p). 

(4.)  Damage  received  while  in  dock  without  negligence,  if 
the  docking  is  in  the  course  of  the  voyage  {q) ;  but  not 
if  the  docking  is  not  in  pursuance  of  a  voyage  :  as 
where  the  ship  was  blown  over  in  a  graving  dock  by  a 
squall  (r). 

(5.)  Stranding  not  incurred  as  part  of  the  navigation,  unless 
the  shipper  proves  negligence  (s).  Thus  damage 
through  taking  the  ground  in  the  ordinary  course  of 
navigation  in  a  day  harbour,  or  hauhng  up  on  the  beach 


{h)  The  Xantho  (1887),  12  App.  C.  503,  overruling  Woodley  v.  Michell 
(1883),  11  Q.  B.  D.  47.     Cf.  Buller  v.  Fisher  (1800).  2  Peake,  183. 

(i)  Hamilton  v.  Pandorf  (1887),  12  App.  C.  518. 

(k)  Cf.  Rohl  V.  Parr  (1796),  1  Esp.  445. 

(Z)  Cullen  V.  Buller  (1816),  5  M.  &  S.  461,  as  corrected  by  Lord  Herschell, 
12  App.  C.  509.  It  seems  that  the  fortuitous  entry  of  sea-water  is  jyrimd 
facie  a  peril  of  the  sea,  though,  if  it  could  have  been  prevented  by  due  care 
of  the  shipowner  and  his  servants,  the  shipowner  is  not,  in  the  absence  of  a 
neghgence  clause,  excused  by  such  a  peril  of  the  sea.  Cf.  Davidson  v. 
Burnand  (1868),  L.  R.  4  C.  P.  117.  The  Cressington  (1891),  P.  152  ;  Black- 
hum  V.  Liverpool  Co.  (1902),  1  K.  B.  290,  where  there  was  a  neghgence 
clause,  and  the  engineer  neghgently  let  water  into  the  wrong  tank.  The 
goods  owner  must  prove  neghgence.     The  Glendarroch  (1894),  P.  226, 

(m)  M'Fadden  v.  Blue  Star  Line  (1905),  1  K.  B.  697. 

(n)  Lawrence  v.  Aberdein  (1821),  5  B.  &  A.  107  ;  Gabay  v.  Lloijd  (1825), 
3  B.  &  C.  793;  The  Catherine  Chalmers  (1875),  32  L.  T.  847.  This  covers- 
damage  through  exceptionally  rough  weather  preventing  the  ventilators 
being  used  for  an  unusual  time,  whereby  the  heat  from  the  boilers  damaged 
the  cargo.     The  Thrunscoe  (1897),  P.  301. 

(o)  Pickering  v.  Barkley  (1648),  Styles,  132.     See  Article  85,  infra. 

(p)  Bondrett  v.  Hentigy  (1816),  Holt,  N.  P.  149.  Quaere,  if  this  accords  with 
the  principle  of  later  decisions  ? 

(q)  Laurie  v.  Doiujlas  (1846),  15  M.  &  W.  746  ;  but  compare  The  Accomac 
(1890),  15  P.  D.  208  ;  and  Devatix  v.  J' Anson  (1839),  5  Bing.  N.  C.  519,  as. 
criticised  by  Lord  Herschell,  12  App.  C.  497. 

(r)  Phillips  V.  Barber  (1821),  5  B.  &  Aid.  161. 

(«)  The  Norway  (1864),  B.  &  L.  404. 
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to  repair,  will  not  be  a  peril  of  the  sea  {t).  But  it  will 
be  a  peril  of  the  sea,  if  owing  to  stress  of  weather  some- 
thing different  from  the  ordinary  course  of  navigation 
occurs  without  negligence  :  as  where  a  heavy  swell 
bumps  the  ship  on  a  hard  bottom  («),  or  where  damage 
is  caused  in  the  ordinary  course  of  navigation  by  an 
unseen  peril,  which  could  not  have  been  detected  by 
reasonable  care,  as  where  a  ship  takes  the  ground  over 
an  unknown  hole  and  strains  herself  [x),  or  where  a  vessel 
is  driven  by  stress  of  weather  into  a  tidal  harbour  where 
she  takes  the  ground  {y). 

The  exception  will  not  include  : — 

(1.)  Damage  by  sea- water  entering  the  vessel  solely  through  the 
operation  of  natural  causes,  as  by  the  ordinary  decay  or 
wear  and  tear  of  the  vessel  (2). 

(2.)  Damage  resulting  from  the  ordinary  wear  and  tear  of  the 
voyage  which  must  be  provided  against  by  proper 
packing  by  the  shipper,  proper  stowage  by  the  ship- 
owner. 

(3.)  Damage  arising  from  inherent  inabihty  of  the  cargo  to 
stand  the  effects  of  the  voyage  (a). 

(4.)  Any  cases  where  the  damage  can  be  proved  by  the  goods 
owner  to  result  from  negligence  on  the  part  of  the  ship- 
owner or  his  servants  in  the  stowage  or  management  of 
the  vessel  {h). 

(5.)  Damage  resulting  from  original  unseaworthiness  of  the 
vessel  (c). 

(6.)  Damage  from  war  {d). 

(7.)  Damage  from  confiscation  by  foreign  Courts,  or  the  con- 
sequences of  actions  at  law  (e). 

(8.)  Barratrous  acts  of  the  crew  (/). 


{t)  Magrms  v.  Bultermer  (1852),  11  C.  B.  876;  Thompson  v.  Whitmore 
(1810),  3  Taunt.  227. 

(w)  Fletcher  v.  Inglis  (1819),  2  B.  &  A.  315.  Cf.  Bishop  v.  Pentland  (1827), 
7  B.  &  C.  219,  where  a  rope  broke  and  the  siiip  feU  on  her  side. 

{x)  Letchford  v.  Oldham  (1880),  5  Q.  B.  D.  538.  See  also  Rayner  v. 
Godmond  (1821),  5  B.  &  A.  225. 

(y)  Corcoran  v.  Gurney  (1853),  1  E.  &  B.  456.  Cf.  Barrow  v.  Bell  (1825),  4 
B.  &  C.  736. 

(z)  Sassoon  v.  Western  Assurance  Co.  (1912),  A.  C.  561. 

(a)  The  Barcore  (1896),  P.  294  (deals  changing  coloxir  after  shipment  in  the 
wet). 

(b)  The  Glendarroch  (1894),  P.  226.  Per  Lord  Herschell,  The  Xantho,  12 
App.  C.  510  ;  The  Oquendo  (1878),  38  L.  T.  151 ;  The  Freedom  (1871),  L.  R. 
3  P.  C.  594  ;   The  Figlia  Maggiore  (1868),  L.  R.  2  A.  &  E.  106. 

(c)  The  Glenfruin  (1885),  10  P.  D.  103,  and  see  Article  29. 

(d)  The  Patria  (1871),  L.  R.  3  A.  &  E.  436. 

(e)  Spence  v.  Chodwick  (1847),  10  Q.  B.  517  ;  Benson  v.  Duncan  (1849),  3 
Ex.  644. 

(/ )  The  Chasca  (1875),  L.  R.  4  A.  &  E.  446. 
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(9.)  Damage  done  directly  by  rats,  or  vermin,  to  tlie  cargo  {g). 

The  exception  "  collision  "  in  bills  of  lading,  which,  also  excepts 
*'  perils  of  the  sea,"  was  formerly  held  to  protect  the  shipowner 
from  damage  caused  by  the  negUgence  of  another  ship,  for  which 
he  otherwise  would  have  been  held  liable,  on  the  authority  of 
Woodley  v.  Michell  (h).  Now  that  Woodley  v.  Michell  has  been 
overruled  in  The  XantJio  {i),  and  a  collision,  unless  caused  by  negU- 
gence of  the  shipowner's  servants,  is  a  peril  of  the  sea,  the  exception 
"  collision  "  appears  almost  meaningless. 

Case  1. — Goods  were  lost  through  a  collision  with  another  ship, 
neither  vessel  being  to  blame.  Held,  that  such  a  collision  was  a 
peril  of  the  seas  (k). 

Case  2. — Goods  were  damaged  through  a  collision  caused  by  the 
negligence  of  the  carrying  ship.     Held,  not  a  peril  of  the  seas  (l). 

Case  3. — Goods  were  damaged  by  a  collision  caused  by  the 
negligence  of  the  other  ship,  winds  and  waves  not  contributing. 
Held,  a  peril  of  the  seas  (m). 

Case  4. — Cattle  were  insured  against  perils  of  the  sea  ;  they  were 
properly  stowed,  but  the  violence  of  the  weather  killed  some  and 
bruised  others.     Held,  damage  by  perils  of  the  seas  (n). 

Case  5. — Goods  shipped  were  stowed  in  a  place  especially 
exposed  to  the  waves,  and  in  rough  weather  were  damaged  by 
salt  water.  Held,  that  the  improper  stowage  took  the  damage  out 
of  the  exception  (o). 

Case  6. — Owing  to  bad  weather  a  ship's  hatches  were  kept 
closed,  and  the  cargo  putrefied.  Held,  that  improper  stowage  and 
lack  of  ventilation  took  the  case  out  of  the  exception  "  perils  of  the 
seas  "  (p). 

{g)  Kay  v.  Wheeler  (1867),  L.  R.  2  C.  P.  302  ;  Laveroni  v.  Drury  (1852), 
8  Ex.  166.  Cf.  Hamilton  v.  PandorJ  (1887),  12  App.  C.  518  ;  Dale  v.  Hall 
(1750),  1  Wils.  281,  has  decided  that  "  rats  "  are  not  the  "  act  of  God,"  on 
which  see  note  (g),  p.  215. 

(h)  Woodley  v.  Michell  (1883),  11  Q.  B.  D.  47.  When  the  other  ship  is 
negUgent,  her  owner  will  be  Uable  to  the  shipper  in  an  action  of  tort ;  and  the 
fact  that  her  owner  is  also  the  owner  of  the  carrying  ship,  and  protected  by 
the  exceptions  in  the  bill  of  lading,  will  not  help  him.  Chartered  Bank  v. 
Netherlaiids  Co.  (1883),  10  Q.  B.  D.  521. 

(i)  (1887),  12  App.  C.  503. 

(k)  Buller  v.  Fisher  (1800),  2  Peake,  183. 

(I)  Lloyd  V.  General  Colliery  Co.  (1864),  3  H.  &  C.  284. 

(7n)  The  Xantho  (1887),  12  App.  C.  503,  overruhng  Woodley  v.  Michell 
(1883),  11  Q.  B.  D.  47.  The  decision  of  the  C.  A.  in  S.S.  Garston  v.  Hickie, 
Borman  (1886),  18  Q.  B.  D.  17,  that  such  a  colhsion  is  a  peril  of  navigation  is 
now  unnecessary. 

(n)  Lawrence  v.  Aberdein  (1821),  5  B.  «fc  A.  107;  see  also  Tatham  v. 
Hodgson  (1796),  6  T.  R.  656. 

(o)  The  Oquendo  (1878),  38  L.  T.  151 ;  see  also  The  Catherine  Chalmers 
(1875),  32  L.  T.  847. 

(/>)  The  Freedom  (1811),  L.  R.  3  P.  C.  594,  603  ;  see  also  The  Figlia  Mag- 
giore  (1868),  L.  R.  2  A.  &  E.  106.  Where  goods  properly  stowed  putrefy 
through  extraordinary  delay  caused  by  bad  weather,  semble,  that  the  ship- 
owner will  not  be  excused  by  the  exception  "  perils  of  the  sea  "  ;  though  he 
may  be  by  the  plea  of  inherent  vice  in  the  goods  themselves  :  The  Barcore 
(1896),  P.  294.  Such  damage  would  not  be  a  peril  of  the  sea,  for  which 
underwriters  would  be  Uable;  see  Taylor  v.  Dunbar  (1869),  L.  R.  4  C.  P. 
206 ;  Tatham  v.  Hodgson,  v.  s.  ;  Fink  v.  Fleming  (1890),  25  Q.  B.  D.  296. 
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Case  7. — Goods  were  shipped  with  an  exception  "  all  and  every 
the  dangers  and  accidents  of  the  seas  and  navigation."  \^Tiile  the 
ship  was  discharging  her  cargo  in  dock,  moored  to  a  barge  and  a 
lighter,  she  capsized,  owing  to  ropes  breaking,  and  the  goods  were 
damaged.  Held,  a  "  danger  of  navigation  "  within  the 
exception  (q). 

Case  8. — Goods  were  damaged  by  sea-water  let  into  the  hold 
by  the  barratrous  act  of  the  crew  in  boring  holes  in  the  ship.  Heldy 
not  a  loss  by  perils  of  the  sea  (r). 

Case  9. — Goods  were  damaged  on  the  voyage  by  rats.  The 
shipowner,  who  had  two  cats  and  a  mongoose  on  board,  and  had 
employed  a  professional  rat-catcher,  was  found  to  have  taken 
every  precaution.  Held,  that  such  damage  by  rats  was  not  a  peril 
of  the  sea  or  of  navigation  (s). 

Case  10. — On  a  voyage  rats  ate  a  hole  in  a  leaden  pipe,  and  so 
let  sea-water  into  the  ship,  damaging  the  cargo.  Held,  a  peril  of 
the  sea  {t). 

Case  11. — A  ship  was  fired  into  in  mistake  for  an  enemy,  and 
sea-water  entered  through  the  shot-holes.  Damage  done  by  such 
sea-water  is  a  peril  of  the  sea  [u). 

Case  12. — A  donkey  engine  accidentally  exploded  :  Submitted^ 
that  if  the  explosion  damaged  goods  directly,  such  damage  would 
not  be  a  peril  of  the  sea  ;  but  that  if  it  admitted  sea-water  to  the 
goods,  the  damage  in  that  case  would  be  a  peril  of  the  sea  {x). 


Article  84. — Strikes. 


A  "  strike  "  is  "  a  general  concerted  refusal  by  workmen 
to  work  in  consequence  of  an  alleged  grievance  "  (y).  The 
exception  "  strikes  or  lock-outs  "  covers  refusals  of  men 
or  masters  to  carry  on  work  or  business  by  reason  of  and 


iq)  Laurie  v.  Douglas  (1846),  15  M.  &  W.  746 ;  see  The  Accomac  (1890), 
15  P.  D.  208  ;  cf.  Devaux  v.  J' Alison  (1839),  5  Bing.,  N.  C.  519,  as  criticised 
by  Lord  HerscheU,  12  App.  C.  497. 

(r)  The  Chasca  (1875),  L.  R.  4  A.  &  E.  446. 

(s)  Kay  V.  Wheeler  (1867),  L.  R.  2  C.  P.  302.  Cf.  Godolphin,  "  A  view  of 
the  Admiral  Jurisdiction,"  1685  :  "  The  master  .  .  .  may  not  sail  without 
one  cat  or  more  in  his  vessel."  So  Malynes,  Lex  Mercatoria  (1686),  p.  102  : 
The  master  "  must  answer  for  any  harm  which  Rats  do  in  a  Ship  to  any 
Merchandise  for  want  of  a  Cat."  So  earher  in  a  charterparty  of  "  the 
Anne  of  Hull "  of  June  10,  1532,  it  is  provided  that  the  shipowner  shall 
supply  "  a  doge  and  a  cat  with  all  other  necessaryes."  Marsden,  Select 
Pleas  of  the  Admiralty  Court  (Selden  Society,  1892),  Vol.  I.,  p.  37. 

(t)  Hamilton  v.  PandorJ  (1887),  12  App.  C.  518. 

(m)  Cullen  V.  Butler  (1816),  5  M.  &  S.  461,  as  corrected  by  Lord  HerscheU, 
12  App.  C.  509. 

{x)  Thames  Ins.  Co.  v.  Hamilton  ;  The  Inchmaree  (1887),  12  App.  C.  484  ; 
Hamilton  v.  PandorJ,  v.  s. 

iy)  Per  Sankey,  J.,  Williams  v.  Naamlooze,  etc.  (1915),  21  Com.  Cas., 
at  p.  257.  The  "  grievance  "  in  that  case  was  the  crew's  objection  to  face 
the  dangers  of  German  mines  and  submarines.  The  suggestion  in  Stephens 
V.  Harris  (1887),  56  L.  J.  Q.  B.  516,  that  the  grievance  must  be  as  to  the  rate 
of  wages,  is  too  narrow.     Ibid. 
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incidental  to  labour  disputes  (z).  It  does  not  cover  dis- 
missals of  men  to  save  expense  (a)  or  men  leaving  work  for 
fear  of  disease  (6). 

The  employer  must  use  reasonable  exertions  to  carry  on 
his  business  and  obtain  men  (c).  Strikes  preventing  cargo 
from  commg  to  the  port  of  loading  may  be  within  the 
exception  (d).  An  exception  of  "  strike  preventing 
loading  "  will  not  entitle  the  charterer  to  decline  to  load 
by  reason  of  a  strike  of  the  crew  which  may  delay  the 
ship's  sailing  (e). 

An  exception  of  "  strikes,"  expressed  to  be  mutually 
binding,  will  not  absolve  the  charterer  from  paying  hire 
for  time  during  which  he  has  been  prevented  by  a  strike 
from  employing  the  ship  (/  ). 


Article  S5.— Pirates,  Robbers  by  Land  or  Sea,  Thieves. 
Piracy  is  "  robbery  and  depredation  on  the  sea  or  navi- 
gable rivers,  etc.,  or  by  descent  from  the  sea  upon  the 

(z)  Richardson  v.  Samuel  (1898),  1  Q.  B.  261,  at  pp.  267,  268.  As  to  the 
phrase  "  general  strike,"  see  Aktieselskabet  Shakespeare  v.  Ekrnan  (1902),  18 
Times  L.  R.  605.  In  Re  Allison  and  Richards  (1904),  20  Times  L.  R.  584, 
it  was  held  that  delay  through  colhers  taking  an  unauthorised  hoHday  was 
within  the  exception,  "  time  lost  through  strikes,  lock-outs,  or  any  other 
cause  beyond  the  charterers'  control."  In  Gordon  Co.  v.  Moxey  (1913),  18 
Com.  Cas.  170,  it  was  held  that  "  stoppage  "  of  work  by  a  strike  may  extend 
beyond  the  actual  ending  of  the  strike,  e.g.,  where  coUiers  cannot  in  fact 
resume  the  getting  of  coal  for  some  days  after  they  are  willing  to  resume 
work.  But  "  stoppage  "  in  such  a  clause  means  an  entire  absence  of  output, 
and  not  merely  a  deficiency,  however  great :  Aktieselskabet  Adalands  v. 
Whitaker  (1913),  18  Com.  Cas.  229  Where  a  ship  moored  end  on  to  a  quay 
was  not  discharged  owing  to  a  declaration  of  the  Presidents  of  two  Co-opera- 
tive Societies  of  labour  (pubhshed  some  months  before  and  since  acted  on) 
that  vessels  were  not  to  be  discharged  while  so  moored,  the  delay  was  held 
not  to  be  within  an  exception  of  "  hands  striking  work."  Horsley  Line  v. 
Roechling  (Sc.  (1908),  Sess.  Cas.  866).  As  to  an  exception  of  "  strike  of  any 
class  of  workmen  essential  to  the  discharge,"  see  Langham  S.S.  Co.  v. 
Gallagher  (1911),  2  Ir.  Rep.  348  ;  and  Dampskibsselskabet  Svendborg  v.  Love 
(1915),  Sess.  Cas.  543. 

(a)  Richardson  v.  Samuel,  vide  supra. 

(b)  Stephens  v.  Harris  (1887),  56  L.  J.  Q.  B.  516.  Cf.  also  Mudie  v.  Strick 
(1909),  14  Com.  Cas.  137. 

(c)  Bidman  v.  Fenwick  (1894),  1  Q.  B.  at  p.  185.  A  charterer  cannot  rely 
on  delay  from  a  strike,  if  by  having  made  a  proper  contract  with  the  suppliers 
of  the  cargo  the  delay  could  have  been  avoided :  Dampskibsselskabet 
Danmark  v.  Poulsen  (1913),  Sess.  Cas.  1043. 

id)  The  Alne  Holme  (1893),  P.  173.  See  also  Leonis  Co.  v.  Rank  (No.  2) 
(1908),  13  Com.  Cas.  161,  295. 

(e)  Ropner  v.  Ronnebeck  (1914),  20  Com.  Cas.  95. 

(/)  Brown  v.  Turner  Brightman  (1912),  A.  C.  12;  c/.  Aktieselskabet  Lina 
v  TurnbuU  (1907),  Sess.  Cas.  507. 

s.c.p.  15 
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coast,  by  persons  not  holding  a  commission  from  an 
established  civilised  state  "  {g). 

The  exception  "  robbers  "  refers  to  robbers  by  violence 
external  to  the  ship  {h),  and  does  not  include  secret 
theft  {i). 

The  exception  "  thieves  "  refers  to  thieves  external  to 
the  ship  (i). 

Theft  or  mutinous  seizure  by  the  crew,  if  reasonable 
precautions  have  been  taken  to  prevent  them,  are  probably 
barratry. 

Case  1. — A  box  of  diamonds  was  shipped  with  the  exceptions, 
"  pirates,  robbers,  thieves,  barratry  of  master  and  mariners." 
The  box  was  stolen  before  delivery  ;  there  was  no  evidence  to 
show  by  whom.  Held,  that  thieves  meant  "  thieves  external  to 
the  ship."  That  even  if  theft  by  the  crew  was  barratry,  still  as 
the  shipowners  must  prove  the  loss  to  fall  within  one  of  the 
exceptions  [h)  (and  it  might  have  been  the  act  of  a  passenger, 
who  was  certainlv  not  within  the  exceptions),  the  shipowner  was 
liable  (I). 

Case  2. — Goods  were  shipped  from  P.  to  London,  under  excep- 
tions, "  robbers,  the  dangers  of  the  seas,  roads,  and  rivers."  The 
goods  were  stolen  in  transit  by  rail  from  Southampton  to  London. 
Held,  that  "  robbers  "  meant  robbers  by  violence,  and  the  ship- 
owner was  liable  {h). 

Case  3. — Groods  were  shipped  under  exceptions  ..."  pirates, 
robbers,  or  thieves  of  whatever  kind,  whether  on  board  or  not, 
by  land  or  sea."  Goods  were  stolen  after  shipment  by  one  of  the 
stevedore's  men  employed  by  the  ship.  Held,  the  exception  did 
not  apply  to  thefts  committed  by  men  in  the  service  of  the 
ship  (m). 

Note. — Loss  by  pirates  has  been  held  a  peril  of  the  sea  {n),  and 
if  this  is  still  the  law  the  advantage  of  the  additional  exception 
"  pirates  "  is  not  very  great.  It,  however,  relieves  the  shipowner 
of  the  burden  of  proving  that  the  loss  was  not  caused  by  his 


[g)  The  defimtion  of  the  Oxford  English  Dictionary.  See  Republic  of 
Bolivia  v.  Indemnity  (1909),  1  K.  B.  785. 

(h)  De  Rothschild  v.  Royal  Mail  Co.  (1852),  7  Ex.  734.  The  phrase 
"  assailing  thieves  "  is  sometimes  used. 

(i)  Taylor  v.  Liverpool  S.S.  Co.  (1874),  L.  R.  9  Q.  B.  546.  Cf.  The  Prinz 
Heinrich  (1897),  14  Times  L.  R.  48. 

{k)  Semble,  that  if  the  shipowner  had  proved  theft  by  the  crew,  i.e.  prima 
facie  barratry,  the  onus  of  proving  negHgence  of  the  owner  or  master  would 
then  be  on  the  shipper. 

(Z)  Taylor  v.  Liverpool  S.S.  Co.  (1874),  L.  R.  9  Q.  B.  546. 

(m)  Steinman  v.  Angier  Line  (1891),  1  Q.  B.  619.  Some  of  the  large 
lines  have  now  widened  their  exceptions  to  meet  this. 

(n)  So  decided  as  long  ago  as  1648  in  Pickering  v.  Barclay  (Styles,  132), 
and  in  other  old  cases.  Qucere  if  the  decision  is  consistent  with  modern 
definitions  of  perils  of  the  sea  (see  Article  83,  supra). 
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negligence  (o).  Mutinous  seizure  by  the  passengers  has  been  held 
"  piracy  "  under  an  insurance  policy  (p). 

The  cases  above  are  sometimes  met  by  such  exceptions  as 
"  thieves,  whether  on  board  or  not,"  "  pilferage,"  or  "  plunder 
of  goods  by  crew  or  stevedores."  Many  bills  of  lading,  how- 
ever, adopt  the  cases  by  inserting  the  exception,  "  thieves  by  land 
or  sea,  but  not  pilferage." 

In  ships  which  usually  carry  bullion  in  a  bullion  room,  there 
is  an  implied  warranty  that  the  bullion  room  is  reasonably  fit  to 
resist  thieves  :  unless  this  is  complied  with,  the  exceptions  do  not 
apply  (?)• 


Article  86. — Loss  or  Damage  from  Leakage  (r),  Breakage, 
Heat,  Sweat,  Rust,  etc. 

If  reasonable  care  is  used  in  the  stowage  of  goods,  this 
exception  protects  the  shipowner  from  liability  for  any 
damage  or  loss  to  the  goods  which  leak,  break,  heat,  sweat, 
rust,  etc. 

It  does  not  by  itself  protect  him  from  liability  for 
damage  resulting  from  negligent  stowage  (s)  (though  it 
throws  the  burden  of  proving  such  negligence  on  the 
shipper)  (t),  nor  from  liabihty  for  damage  to  goods  from 
the  leakage,  etc.,  of  other  goods  {u). 

Case  1. — Goods  were  shipped,  "  to  be  free  of  breakage,  leakage, 
or  damage."  On  discharge  the  goods  were  found  damaged  by  oil. 
There  was  no  oil  in  the  cargo,  but  oil  was  used  in  the  donkey- 
engine  in  an  adjacent  part  of  the  ship.  Held,  that  the  exception 
did  not  relieve  the  owner  from  liability  for  the  negligence  of  his 
servants,  but  threw  the  burden  of  proving  such  negligence  on  the 
shipper  (t). 

Case  2. — Sugar  was  shipped  "  not  liable  for  leakage."  It  was 
damaged  by  leakage  from  other  sugar  which  accumulated  owing 


(o)  Czech  V.  General  Steam  Co.  (1867),  L.  R.  3  C.  P.  14. 

(p)  Palmer  v.  Naylor  (1854),  10  Exch.  382. 

(q)  Queensland  Bank  v.  P.  &  0.  Co.  (1898),  1  Q.  B.  567. 

(r)  An  attempt  to  limit  "  leakage  "  to  "  ordinary  leakage,"  said  by  the 
•custom  of  trade  to  be  one  per  cent.,  failed  in  Ohrloff  v.  Briscall  (1866),  4 
Moore,  P.  C,  N.  S.  70,  77. 

(a)  Philips  V.  Clark  (1857),  2  C.  B.,  N.  S.  156,  see  per  Willes,  J.  See  also 
The  Pearlmoor  (1904),  P.  286. 

(0  Czech  V.  General  Steam  Co.  (1867),  L.  R.  3  C.  P.  14 ;  Craig  v.  Delargy 
(1879),  6  Sc.  Sess.  Cases,  4th  Ser.  1269  ;  but  see  The  Glendarroch  (1894),  P. 
226. 

(u)  The  Nepoter  (1869),  L.  R.  2  A.  &  E.  375  ;  Thrift  v.  Youle  (1877),  2 
C.  P.  D.  432.  This  source  of  liability  is  often  met  by  an  exception  of 
"  contact  with  or  smell  or  evaporation  or  taint  from  other  goods  "  ;  or 
"  injurious  effects  from  other  goods." 

15—2 
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to  insufficient  means  of  drainage.  Held,  that  the  accumulation  of 
leakage  was  the  cause  of  the  damage,  and  that  the  exception  did 
not  cover  this  (x). 

Case  3. — Palm-baskets  and  barrels  of  oil  were  shipped  "  not 
accountable  for  rust,  leakage,  or  breakage."  The  oil  leaked  and 
damaged  the  palm-baskets.  Held,  the  exception  only  covered  the 
leakage  of  the  oil,  and  not  the  damage  to  the  baskets  by  such 
leakage  (y). 

Case  4. — Maize  was  shipped  under  a  bill  of  lading  containing 
inter  alia  exceptions  of  '"  loss  or  damage  .  .  .  arising  from 
sweating  .  .  .  decay  .  .  .  heat."  The  maize  was  damaged  by 
becoming  heated  on  the  voyage,  which  was  due  to  improper 
stowage.     Held,  that  the  shipowners  were  liable  (z). 


Article  87. — Fire. 


By  sect.  502  of  the  Merchant  Shipping  Act,  1894  (a),  a 
shipowner  is  not  liable  for  any  loss  of  or  damage  to  goods 
by  reason  of  fire  on  board  (6),  if  the  loss  happens  without 
his  actual  fault  or  privity. 

If  a  shipowner  seeks  to  rely  upon  the  protection  of  this 
section  the  onus  is  upon  him  to  prove  that  the  loss  was 
without  his  fault  or  privity  (c). 

If  the  "  shipowner  "  is  a  corporation  the  fault  or  privity 
must  be  that  of  its  managing  authority  (d) — i.e.  the  board 
of  dnectors  of  a  company  (e),  or  the  managing  owner  (/  ). 

The  exemption  under  this  section  is  not  conditional 
upon  the  fulfilment  of  the  implied  warranty  of  seawor- 
thiness {g).  Therefore  proof  that  the  fire  was  caused  by 
unseaworthiness  will  not  deprive  the  shipowner  of  the 


(x)  The  Nepoter  (1869),  L.  R.  2  A.  &  E.  375.  Case  3  shews  that  the 
exception  did  not  cover  the  damage  by  leakage,  even  without  accumulation. 

{y)  Thrift  v.  Youle  (1877),  2  C.  P.  D.  432.  So  "  rust  "  only  covers  rust  of 
the  goods  themselves,  not  damage  done  by  contact  with  other  rusty  goods  : 
Barrow  v.  Williatris  (1890),  7  T.  L.  R.  37- 

(2)  The  Pearlmoor  (1904),  P.  286. 

(a)  See  Appendix  III.,  p.  420. 

(b)  "  Damage  bv  reason  of  fire  "  includes  damage  by  smoke  and  bv  water 
used  to  put  out  fire.     The  Diamond  (1906),  P.  282. 

(c)  Lennard's  Co.  v.  Asiatic  Co.  (1915),  A.  C.  706.  Cf.  S.  C.  in  C.  A. 
(1914),  1  K.  B.,  at  pp.  432,  433,  436. 

(d)  "  Of  the  person  who  is  really  the  directing  mind  and  will  of  the 
corporation,  the  very  ego  and  centre  of  the  personaUty  of  the  corporation," 
per  Haldane,  L.C.,  Lennard's  Co.  v.  Asiatic  Co.  (1915),  A.  C,  at  p.  713. 

(e)  Smitton  v.  Orient  Co.  (1907),  12  Com.  Cas.  270;  cf.  The  Yarmouth 
(1909),  p.  293. 

(/)  Lennard's  Co.  v.  Asiaiic  Co.  (1915),  A.  C.  706. 

{g)   Virginia  etc.  Co.  v.  Norfolk  etc.  Co.  (1912),  1  K.  B.  229. 
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statutory  protection,  as  it  would  deprive  him  of  the 
benefit  of  an  exception  of  "  fire  "  in  his  bill  of  lading. 

A  shipowner  can  contract  himself  out  of  the  benefit  of 
this  section  {h).  Where  therefore  goods  are  shipped  under 
a  bill  of  lading  which  contains  an  exception  of  "  fire,"  and 
which  also  contains  an  express  or  implied  promise  to  be 
liable  for  loss  due  to  unseaworthiness,  the  shipowner  has 
been  held  to  have  agreed  to  be  liable  for  loss  or  damage 
from  fire  caused  by  unseaworthiness,  and  thereby  to  have 
waived  the  benefit  of  the  section  (*).  But  such  an  agree- 
ment will  only  be  inferred  from  some  special  undertaking 
in  the  bill  of  lading  to  be  liable  for  fire  caused  by  unsea- 
worthiness :  it  will  not  be  inferred  merely  from  (a)  the 
insertion  of  "  fire  "  as  an  excepted  peril,  and  (b)  the  exist- 
ence of  the  implied  warranty  of  seaworthiness,  in  the  bill 
of  lading  {k). 

An  exception  of  "  fire  "  is  very  commonly  inserted  in 
bills  of  lading.  In  view  of  the  provision  of  the  statute 
this  is  unnecessary  (Z),  and  in  some  cases,  as  will  be  seen, 
its  insertion  actually  increases  the  liabilities  of  the  ship- 
owner. 

If  a  fire  results  from  spontaneous  combustion,  due  to  the 
dangerous  condition  of  the  goods,  of  which  the  shipowner 
could  not  reasonably  know,  the  statute  or  the  exception 
"  fire  "  will  protect  him,  but  shippers  of  other  goods 
damaged  will  have  their  remedy  against  the  shippers  of  the 
dangerous  goods  (m). 

Fire  caused  bv  lightning  will  be  an  "  act  of  God." 


{h)  Cf.  The  Satanita  (1897),  A.  C.  59. 

(i)   Virginia,  etc.  Co.  v.  Norfolk,  etc.  Co.  (1912),  1  K.  B.  229. 

(k)  Ingram  v.  Serviced  Maritimes  (1914),  1  K.  B.  541. 

(I)  The  statute  only  deals  with  "  hre  on  board."  Where  a  bill  of  lading 
covers  goods  elsewhere  than  on  board  {e.g.  in  craft,  or  on  quay  during  tran- 
shipment) an  exception  of  "  fire  "  may  be  desirable  to  supplement  the 
protection  of  the  statute.  The  danger  to  the  shipowner  of  inserting  the 
exception  (as  shewn  by  the  Virginia  Carolina  case  {vbi  supra)  )  may  be 
avoided  by  adding  a  clause — "  Nothing  in  this  bill  of  lading  shall  be  deemed 
in  any  way  to  hmit  or  affect  the  operation  of  §  502  of  the  Merchant  Shipping 
Act,  1894." 

(to)  See  ante.  Article  31.  Neither  the  exception  "  fire  on  board,"  nor  the 
provision  of  §  502  of  the  Merchant  Shipping  Act,  reheves  the  shipowner  from 
the  habihty  for  general  average  contribution  to  the  owner  of  goods  damaged 
by  water  used  in  extinguishing  a  fire  on  board.     Schmidt  v.  Royal  Mail  Co. 
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Article  88. — Barratry  of  Master  or  Mariners. 

This  exception  covers  any  wiKul  act  of  wrong  doing  by 
the  master  or  mariners  against  the  ship  and  goods,  though 
with  the  intention  of  benefiting  the  shipowner.  Barratry 
of  the  mariners  includes  any  crime  or  fraud  causing  loss 
of  or  damage  to  the  goods,  committed  by  them  under  such 
circumstances  that  they  could  not  reasonably  have  been 
prevented  by  the  owner  or  the  master  (n). 

Acts  to  the  best  of  a  man's  judgment,  though  erroneous, 
or  through  honest  incompetence,  or  illegal  acts  done  by 
the  owner's  instructions,  or  acts  whose  commission  has 
only  been  rendered  possible  by  the  owner's  negligence  in 
appointing  a  drunken  or  incapable  captain  (o),  will  not 
come  under  the  exception  "  barratry  "  (p). 

Negligence,  even  amounting  to  reckless  carelessness,  will 
not  constitute  barratry  ;  there  must  be  an  intention  to 
injure  the  ship  or  goods  (q). 

The  following  acts  are  barratrous  : — 

Boring  holes  in  a  ship  to  scuttle  it  (r)  ;  illegal  trading  with 
the  enemy,  or  smuggling  (s)  ;  intentional  breach  of  port  rules 
so  that  the  ship  is  forfeited  or  detained  {t) ;  intentional  breach 
of  blockade  without  owner's  authority  {u)  ;  fraudulent  deviations 
from  course  (x). 


(1876),  45  L.  J.  Q.  B.  646.  GreensUelds  v.  Stephens  (1908),  App.  Cas. 
431. 

( ji)  For  the  captain  to  deviate  from  his  proper  voyagfe  for  purposes  of  his 
own  profit  may  constitute  barratry.  Meniz  Decker  di  Co.  v.  Maritime  Co. 
(1909),  15  Com.  Cas.  17. 

(o)  See  per  Brett,  L.J.,  10  Q.  B.  D.,  at  p.  532. 

(p)  Amould  on  Marine  Insurance,  8th  ed.,  §§  838-857  ;  Lord  Hardwicke, 
in  Lewen  v.  Suasso  there  cited  ;  Lord  Ellenborough,  in  Earle  v.  Rowcroft 
(1806),  8  East,  at  p.  139 ;  Atkinson  v.  G.  W.  Insurance  Co.  (1872),  27  L.  T. 
103  (Am.). 

{q)  Channel],  J.,  Briscoe  v.  Powell  (1905),  22  Times  L.  R.  128,  at  p.  130. 
The  recklessness  presumably  may  be  so  great  as  to  be  in  itself  evidence  of 
intention.  See  the  discussion  of  "  wilful  misconduct "  in  Forder  v.  G.  W. 
Railway  (1905),  2  K.  B.  532. 

(r)  Th£  Chasca  (1875),  L.  R.  4  A.  &  E.  446 ;  lonides  v.  Pender  (1873),  27 
L.  T.  244. 

(«)  Earle  v.  Rowcroft  (1806),  8  East,  126;  Havelock  v.  Hancill  (1789),  3 
T.  R.  277  ;   Pipon  v.  Cope  (1808),  1  Camp.  434. 

(t)  Knight  v.  Cambridge,  cited  8  East,  135;  Robertson  v.  Ewer  (1786),  1 
T.  R.  127. 

(u)  Goldschmidt  v.  Whilmore  (1811),  3  Taunt.  508. 

(x)  Ross  V.  Hunter  {1190),  T.  R.  33  ;  Mentz  Becker  d:  Co.  v.  Maritime  Co. 
(1909),  15  Com.  Cas.  17. 
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The  following  acts  are  not  barratrous  : — 

Deviation,  unless  accompanied  by  fraud  or  crime  (y)  ;  failure 
to  observe  rules  of  navigation,  without  fraud,  though  such  failure 
is  by  statute  to  be  taken  as  wilful  default  (z)  ;  stowing  goods  on 
deck,  in  spite  of  shipper's  remonstrance  (a). 


Article  89. — Negligence  of  the  Master,  Mariners,  and  other 
Servants  of  the  Shipowner  (6). 

The  tendency  of  the  Courts  is  to  construe  this  and 
similar  exceptions  strongly  against  the  shipowner  (c)  ; 
they  will  not  protect  him  from  the  consequences  of  his 
own  personal  negligence  {d),  as  in  negligently  appointing 
a  drunken  or  incompetent  captain,  or  in  negligently 
giving  orders  that  no  pilot  should  be  employed  (e). 

But  where  the  master  is  himseK  owner  or  part  owner, 
and  is  sued  as  such,  the  exception  "  negligence  of  the 
master  "  will  protect  him  as  to  his  negligence  as  master, 
though  not  as  to  his  negligence  as  owner  (/). 


(y)  Earle  v.  Rowcroft,  vide  supra  ;  Phyn  v.  Royal  Exchange  Co.  (1798),  7 
T.  R.  505. 

(2)  Grill  V.  General  Colliery  Co.  (1866),  L.  R.  1  C.  P.  600,  at  p.  610. 

(a)  Atkinson  v.  G.  W.  Insurance  Co.  (Am.)  (1872),  27  L.  T.  103. 

(b)  This  exception  assumes  various  forms.  See  note  3  at  the  end  of  this 
article. 

(c)  Price  v.  Union  Lighterage  Co.  (1904),  1  K.  B.  412.  The  Pearlmoor 
(1904),  P.  286.  Cf.  footnote  (h),  supra,  p.  82,  and  cases  there  cited.  See 
also  note  2  at  the  end  of  this  article.  Cf.  also  Rosin,  etc.  Co.  v.  Jacobs 
(1909),  14  Com.  Cas.  78.  In  the  last  case  the  principle  was  recognised,  but 
the  decision  reversed  by  the  C.  A.  and  H.  L.  (14  Com.  Cas.  247,  15  Com.  Cas. 
111).  So  where  a  charter  for  live-stock  e.xcepted  negligence  and  unsea- 
worthiness in  a  general  exceptions  clause,  and  in  another  part  it  was  provided 
that  the  ship  should  provide  water  for  the  cattle,  it  was  held  by  Mathew,  J., 
that  the  exceptions  did  not  operate  to  excuse  a  failure  to  fulfil  the  positive 
agreement  to  provide  water  :  Vallee  v.  Bucknall  (1900),  16  T.  L.  R.  362. 
But  an  exception  Umiting  habihty  beyond  a  certain  amount  may  apply 
although  the  loss  is  caused  by  negligence :  Baxter^ s  Co.  v.  Royal  Mail  Co. 
(1908),  2  K.  B.  656. 

{d)  For  a  case  where  the  shipowner  was  held  personally  liable  for  negU- 
gence,  see  City  of  Lincoln  v.  Smith  ( 1904),  A.  C.  250.  For  a  case  that  failed, 
Anglo-Argentine  Co.  v.  Westoll  (1904),  A.  C.  at  p.  255.  (Reported  also  The 
Times,  May  15,  1900.) 

(e)  Per  Brett,  L.J.,  10  Q.  B.  D.  532;  Norman  v.  Binninglon  (1890),  25 
Q.  B.  D.  at  p.  477.  See  also  Worms  v.  Storey  (1855),  11  Ex.  at  p.  430 
(repairs) ;  Grill  v.  General  Colliery  Co.  (1868),  L.  R.  1  C.  P.  600;  3  C.  P. 
476,  at  p.  481  (navigation);  Laurie  v.  Douglas  (1846),  15  M.  &  W.  746 
(management  of  cargo)  :  discussed  in  Notara  v.  Henderson  (1872),  L.  R, 
7  Q.  B.  at  p.  236  ;   and  The  Accomac  (1890),  15  P.  D.  at  p.  211. 

(/)   Westport  Coal  Co.  v.  Macphail  (1898),  2  Q.  B.  130. 
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This  exception  will  not  apply,  unless  clearly  worded  to 
that  effect,  to  relieve  the  shipowner  from  the  consequences 
of  a  breach  of  his  implied  undertaking  (g)  that  the  ship 
should  be  seaworthy  at  starting  (h). 

Where  an  exception  of  negligence  of  the  shipowner's 
servants  is  clearly  expressed,  full  effect  will  be  given  to  it, 
so  that  even  the  most  culpable  recklessness  on  their  part 
will  not  render  him  liable  (i). 

Case  1. — Cargo  was  shipped  under  an  exception,  "  negligence  or 
default  of  master  or  mariners  or  others  performing  their  duties." 
Through  careless  stowage  by  master  and  crew  the  cargo  was 
damaged.  Held,  the  exception  freed  the  shipowner  from 
liability  {k).  Submitted,  that  it  would  not  have  done  so,  if  the 
stowage  had  made  the  shif)  unseaworthy  at  starting  (l). 

Case  2. — Sugar  was  shipped  under  an  exception  of  "  loss  from 
any  act,  neglect,  or  default  of  the  pilot,  master,  or  mariners  in 
navigating  the  ship  "  .  .  .  "  the  captain,  officers,  and  crew  of  the 
vessel  in  the  transmission  of  the  goods,  as  between  the  shipper  and 
the  ship,  shall  be  considered  the  agents  of  the  shipper."  The 
sugar  was  negligently  stowed.  Held,  by  Denman,  J.,  that  the 
damage  did  not  occur  "  in  navigating  the  ship  "  ;  by  the  Court 
of  Appeal  that  the  damage,  resulting  from  the  act  of  the  stevedore, 
was  not  within  the  exception  (m). 


ig)  Steel  v.  State  Line  Co.  (1878),  3  App.  C.  72  ;    and  Article  29. 

(h)  See  Article  29,  .supra.  See  also  The  Glenfruin  (1885),  10  P.  D.  103  ; 
where,  though  "  accidents  to  machinery  "  were  excepted  in  the  bill  of  lading, 
loss  caused  by  the  breaking  of  a  crankshaft  through  a  latent  flaw,  not  dis- 
coverable by  diligence  on  the  part  of  the  shipowner,  was  held  not  within  the 
exception  ;  Tattersall  v.  Natioyial  Steam  Ship  Co.  (1884),  12  Q.  B.  D.  297  ; 
and  Leuw  v.  Dudgeon  (1867),  L.  R.  3  C.  P.  17,  note;  where  cattle  were 
shipped  under  a  bill  of  lading  containing  the  exception,  "  the  owners  will  not 
be  liable  for  any  loss  arising  from  suffocation  or  other  causes  to  cattle." 
Cattle  were  lost  through  suffocation,  resulting  from  the  ship's  capsizing 
through  insufficient  ballast  being  provided,  through  owner's  negligence. 
Held,  that  this  prevented  the  exception  from  applying.  So  an  exception  of 
"neglect  .  .  .  of  stevedores  or  servants  .  .  .  in  loading,  stowing,  or  other- 
wise," was  held  not  to  protect  the  shipowner  where  bad  stowage  constituted 
unseaworthiness.  Ingram  v.  Services  Maritimes  (1913),  1  K.  B.  538.  But 
see  The  TJmsa  (1916),  P.  257. 

(i)  Briscoe  v.  Powell  (1905),  22  Times  L.  R.  128.  Cf.  The  Torbryan  (1903), 
P.  35,  194.  So  in  Marriott  v.  Yeoward  (1909),  2KB.  987,  it  was  held  that 
even  felonious  acts  by  a  servant  of  the  shipowner  were  covered  by  "  any 
act,  neglect,  or  default,  whatsoever  "  of  servants,  etc. 

(k)  See  note  (/(),  ante. 

(l)  The  Duero  (1869),  L.  R.  2  A.  &  E.  393. 

(w)  Hayn  v.  CulUford  (1878),  3  C.  P.  D.  410;  4  C.  P.  D.  182.  Cf.  The 
Ferro  (1893),  P.  38,  where  the  words  were  "  navigation  or  management," 
and  the  stevedore's  negligent  stowage  was  held  not  to  come  within  them  on 
both  of  the  grounds  taken  in  Hayn  v.  CulUford.  The  expression  "  loss  by 
negUgence  of  servants  "  has  been  held  to  protect  the  shipowner  from  a  claim 
by  the  cargo-owner,  where  the  goods  were  by  the  neghgence  of  iiis  servants 
delivered  to  the  wrong  consignee.  Srnackman  v.  General  Steam  Co.  (1907), 
13  Com.  Cas.  196. 
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Case  3. — A  ship  was  chartered  to  proceed  to  X.,  and  there  load 
■sugar,  the  shipowners  not  to  be  responsible  "  for  any  act,  neglect, 
or  default,  whatsoever  of  their  servants  during  the  said  voyage." 
During  the  loading  one  of  the  engineers  negligently  left  open  a 
valve,  whereby  water  entered  and  damaged  the  cargo.  Held, 
that  '■  voyage  "  included  the  whole  time  during  which  the  vessel 
was  performing  the  contract  contained  in  the  charter,  and  that  the 
exceptions  exempted  the  shipowner  from  liability  («). 

Case  4. — Cargo  was  carried  under  an  exception  of  "  any  act, 
negligence,  or  default  of  master  or  crew  in  the  navigation  of  the 
ship  in  the  ordinaiy  course  of  the  voyage."  In  discharging  cargo 
in  dock,  through  the  removal  of  a  bilge-pump,  water  entered  the 
hold,  and  damaged  the  cargo.  Held,  by  Butt,  J.,  that  the  damage 
was  caused  by  joint  negligence  of  an  engineer  and  shore  workmen, 
and  was  not  within  the  exception  ;  Held,  by  the  C.  A.,  that, 
assuming  there  was  negligence  of  the  crew,  it  was  not  in  navi- 
gating the  ship,  or  in  the  ordinary  course  of  the  voyage,  and  the 
exceptions  did  not  apply  (o). 

Case  5. — Cargo  was  carried  mider  an  exception  of  "  negligence  or 
default  of  pilot,  master,  mariners,  engineers,  or  other  persons  in 
the  service  of  the  ship,  whether  in  navigating  the  ship  or  other- 
wise." The  goods  were  damaged  while  the  ship  was  being  loaded, 
l)y  negligence  of  the  shipowner's  men.  Held,  that  the  exception 
protected  the  shipowner  from  liability  (p). 

Case  6. — A  cargo  was  shipped  under  the  exceptions,  "  perils  of 
the  sea  .  .  .  and  other  accidents  of  navigation  even  when 
occasioned  by  the  negligence  of  the  master."  On  the  voyage  a 
leak  was  caused  by  perils  of  the  sea,  through  which  water  entered  ; 
the  master  negligently  omitted  to  stop  the  leak,  whereby  water 
continued  to  enter.  Held,  the  exceptions  freed  the  shipowner 
from  liability  (g). 

Note  1. — Onus  of  Proof  . — If  when  loss  or  damage  has  occurred 
the  goods-owner  proves  facts  as  to  the  cause  of  the  loss  which  are 
•consistent  with  negligence  on  the  part  of  the  shipowner  or  his 
servants,  but  such  evidence  leaves  it  in  doubt  whether  the  actual 
cause  of  the  loss  or  damage  was  such  negligence,  the  onus  is  upon 
the  shipowner  to  prove  that  the  loss  was  not  due  to  negligence  (r). 

Note  2. — Upon  the  question  whether  general  words  do,  or  do 
not,  protect  a  contractor  from  liability  for  negligence  there  have 
been  two  lines  of  cases, — the  railway  cases  and  the  ship  cases, 


(n)  The.  Catron  Park  (1890),  15  P.  D.  203. 

(o)  The  Accomac  (1890),  15  P.  D.  208  ;  doubting  Laurie  v.  Douglas  (1846), 
15  M.  &  W.  746.  For  a  Scotch  decision  on  similar  words  see  Gilroy  v.  Price 
.(1891),  18  So.  Sess.  C.  569. 

(p)  Norman  v.  Binnington  (1890),  25  Q.  B.  D.  475;  see  Baerselman  v. 
Bailey  (1895),  2  Q.  B.  301,  where  one  passage  at  the  end  of  the  judgment  in 
Norman  v.  Binnington  is  disapproved  ;  see  also  Dc  Clermont  v.  General 
Steam  Navigation  Co.  ( 1891),  7  T.  L.  R.  187,  and  Packwood  v.  Union  Castle  Oo. 
(1903),  20  Times  L.  R.  59. 

(q)  The  Cressinglon  (1891),  P.  152:  so  if  the  sea- water  was  negligently 
admitted  to  the  wrong  tank  by  the  engineer.  Blackburn  v.  Liverpool  Co. 
(1902),  1  K.  B.  290. 

(r)  Travers  v.  Cooper  (1915),  1  K.  B.  73.  Cf.  Pi/man  v.  Hull  <l-  Barnsley 
'Co.  (1915).  2K.  B   729. 
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Unfortunately  the  one  set  has  not  always  been  sufficiently  cited 
and  considered  in  the  argument  and  decision  of  the  other  set,  with 
the  result  that  there  has  been,  if  not  an  actual  divergence  of 
principle  in  the  two,  at  any  rate  a  consistency  that  can  only  be 
supported  by  drawing  a  line  that  may  well  be  invisible  to  the 
layman.  This  divergence  was  acutely  realised  and  the  line  in 
all  its  fineness  drawn  in  Travers  v.  Cooper  (s).  The  result  is  that 
the  words,  "  not  responsible  for  damage  capable  of  being  covered  . 
by  insurance."  do  not  protect  the  shipowner  from  liability  for 
negligence,  while  the  words,  "  not  responsible  for  damage,  however 
caused,  which  is  capable  of  being  covered  by  insurance,"  do  so 
protect  him.  The  reason  given  is  that  the  latter  words  direct 
attention  to  causation,  and  the  former  do  not. 

Note  3. — The  original  form  of  this  exception  was  "  loss  or 
damage  arising  from  collision  or  other  accidents  of  navigation 
occasioned  by  default  of  the  master  or  crew."  But  "  default  "  was 
held  not  to  free  the  shipowner  from  actual  negligence  of  his  servants. 
It  now  takes  various  forms  ;  e.g.  "  act,  neglect,  or  default  of  the 
pilot,  master,  or  mariners,  or  other  servants  of  the  shipowner  "  ; 
engineers,  stokers,  and  stevedores  are  sometimes  expressly 
included  ;  and  the  exception  sometimes  also  covers  "  any  person 
for  whose  conduct  the  owners  would  otherwise  be  responsible, 
whether  on  board  this  or  any  other  vessel  "  ;  or  "  on  any  other 
ship  belonging  to  or  chartered  by  the  company  "  (u).  The  excep- 
tion sometimes  applies  to  "  navigation,"  sometimes  to  "  na\'iga- 
tion  and  management,"  or  "  navigation  in  the  ordinary  course 
of  the  voyage,"  or  "  navigation  or  otherwise  "  ;  or  "  providing, 
dispatching,  or  navigating  the  ship  or  other\\-ise  "  ;  or  "  whether 
such  neglect  do  occur  before  or  during  the  voyage,  or  at  the  port 
of  discharge."  This  form  of  clause  is  frequently  combined  with 
the  exception  expressly  negati^^ng  the  implied  undertaking  of 
seaworthiness  {v).  It  sometimes  concludes,  "  it  being  agreed  that 
the  captain,  officers,  and  crew  in  transmission  of  the  goods,  as 
between  shipper,  owner,  and  consignee  thereof,  and  shipowners, 
are  to  be  considered  servants  of  such  shipper,  owner,  or  consignee." 
The  following  clause  has  been  used  as  a  compromise,  viz. '"  strand- 
ings  and  collisions  and  all  losses  occasioned  thereby  are  excepted, 
even  when  occasioned  by  negligence,  default,  or  error  in  judgment 
of  the  pilot,  master,  or  mariners  and  other  servants  of  the  ship- 
owner, but  nothing  herein  contained  shall  exempt  the  shipowner 
from  liability  to  pay  for  damage  to  cargo  caused  by  bad  stowage, 
by  improper  or  insufficient  dunnage  or  ventilation,  or  by  improper 
opening  of  valves,  sluices,  and  ports." 

Note   4. — Much  discussion  has  taken  place  on  the  question 
whether  the  words  "  navigation  "  and  "  voyage  "  constantly  found 


(s)  (1915)  1  K.  B.  73. 

{u)  To  meet  Chartered  Bank  v.  Netherlands  Co.  (1883),  10  Q.  B.  D.  521. 

(v)   Vide  ante,  note  to  Article  29. 
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in  this  exception  merely  apply  to  the  actual  sailing  of  the  ship 
from  port  to  port,  or  are  wider  and  cover  all  acts  done  in  pur- 
suance of  the  cargo-carrying  adventure  from  the  reception  of 
the  goods  till  their  discharge  ;  and  also  on  the  words  "  naviga- 
tion "  and  "  management  "  in  section  3  of  the  Harter  Act  (x). 
The  authorities  are  not  in  a  very  satisfactory  condition.  It 
seems  that  the  exceptions  in  the  contract  of  affreightment,  unless 
otherwise  worded,  limit  the  shipowner's  liability  during  the 
whole  time  in  which  he  is  in  possession  of  the  goods  as  csuner'iy). 
Accordingly  an  exception  of  negligence  "  during  the  voyage  '* 
was  held  by  Sir  J.  Hannen  to  cover  negligence  during  loading, 
and  to  apply  to  the  whole  time  during  which  the  vessel  was 
engaged  in  performing  the  contract  contained  in  the  charter  (2), 
and  an  exception  of  "  damage  in  navigating  the  ship,  or  other- 
wise," was  held  to  cover  damage  done  during  loading  (a).  So 
also  in  club  policies  of  insurance.  In  Good  v.  London  Mutual 
Association  (b),  leaving  a  sea-cock  and  bilge-cock  open,  whereby 
the  water  entered  the  hold,  was  held  "  improper  navigation  " 
within  the  policy  ;  Willes,  J.,  defining  the  phrase  as  "  something 
improperly  done  with  the  ship  or  part  of  the  ship  in  the  course 
of  the  voyage."  Being  asked  arguendo  whether  bad  stowage 
would  be  improper  navigation,  Willes,  J.,  said,  "  Certainly, 
unless  in  a  port  where  stevedores  are  employed,"  the  qualification 
being  the  point  taken  by  the  Court  of  Appeal  in  Hayn  v.  Ciilli- 
ford  (c),  while  M.  Smith,  J.,  qualified  this  as  "  bad  stowage  which 
affects  the  safe  sailing  of  the  ship."  In  CarmichaeV s  Case  {d),  a 
cargo  of  wheat  was  damaged  through  improper  caulking  of  a 
cargo-port  by  the  shipowner's  servants  before  the  voyage  com- 
menced ;  and  it  was  held  by  the  Court  of  Appeal  that  this  was 
"  improper  navigation  "  within  the  policy.  In  Canada  Shipping 
Co.  V.  British  Shipoioners'  Association  [e)  a  cargo  of  wheat  was 
damaged  by  being  stowed  in  a  dirty  hold,  and  this  was  held  by 


(.r)  Appendix  V. 

\y)  Norman  v.  Binnington  (1890),  25  Q.  B.  D.  at  p.  478  ;  The  Carron  Park 
(1890),  15  P.  D.  20.3  ;  per  Wright,  J.,  in  De  Clermont  v.  General  Steam  Navi- 
gation Co.  (1891),  7  T.  L.  R.,  at  p.  188. 

(z)  The  Carron  Park,  v.  s. 

(a)  Norman  v.  Binnington,  v.  s.  Cf.  The  Glenochil  (1896),  P.  10,  in  which 
an  exception  "  faults  in  management  "  was  held  to  cover  putting  water  into 
the  ballast  tanks  while  the  cargo  was  being  discharged,  without  ascertaining 
that  the  pipes  were  in  order.  See  also  Blackburn  v.  Liverpool  Co.  (1902),  1 
K.  B.  290  ;   and  The  Rodney  (1900),  P.  112. 

(b)  (1871),  L.  R.  6  C.  P.  563.  In  The  Warkworth  (1884)  (9  P.  D.  20,  145), 
a  negUgent  inspection  of  the  steam-steering  gear  by  an  overlooker  on  shore, 
whereby  the  ship  steered  badly  and  did  damage,  was  held  "  improper 
navigation"  within  25  &  26  Vict.  c.  63,  s.  54,  which  Hmits  the  owner's 
hability,  and  Bowen,  L. J., "defined  it  as  "  improper  navigation  by  the  owner 
of  the  ship  or  his  agents,  including  using  a  ship  which  is  not  in  a  condition  to 
be  so  employed." 

(c)  Hayn  v.  Cullijord  (1878),  3  C.  P.  D.  410 ;    4  C.  P.  D.  182. 

(d)  Carmichael  v.  Liverpool  S.S.  Association  (1887),  19  Q.  B.  D.  242. 

(e)  (1889),  23  Q.  B.  D.  .342. 
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the  Court  of  Appeal  not  to  be  improper  navigation.  It  hardly 
falls  within  the  scope  of  this  work  to  distinguish  these  cases  on 
policies,  and  we  are  unable  to  do  so.  In  The  Accomac  (/), 
where  a  pipe  was  left  open  through  the  joint  negligence  of  the 
ship's  engineer  and  shore  workmen  repairing  the  ship,  whereby 
water  entered  and  damaged  the  cargo,  the  C.  A.,  while  holding 
that  the  joint  negligence  took  the  case  out  of  the  exception,  were 
also  inclined  to  hold  that  this  was  neither  "  navigation  "  nor 
"  in  the  ordinary  course  of  the  voyage,"  and  they  doubted  the 
decision  in  Laurie  v.  Douglas  {g),  where  the  capsizing  of  a  ship 
while  moored  in  dock  was  held  a  danger  of  navigation.  In  The 
Ferro  {h),  Sir  F.  Jeune  and  Barnes,  J.,  held  under  a  bill  of  lading 
excepting  '"  damage  from  any  act,  neglect,  or  default  of  the  pilot, 
master,  or  mariners  in  the  navigation  or  management  of  the 
vessel  "  :  (1)  that  the  stevedore's  negligence  was  not  covered  ; 
(2)  that,  if  it  was,  improper  stowage  was  not  "  navigation  or 
management  of  the  vessel."  In  The  Southgate  (i),  where  water 
entered  through  a  valve  improperly  left  open  while  the  vessel 
was  moored  with  cargo  in  her  before  starting,  Barnes,  J.,  seems 
to  have  thought  that  the  accident  was  one  of  "  navigation," 
while  he  decided  that  it  was  clearly  an  "  accident  of  the  sea  and 
other  waters  "  ;  and  in  The  Glenochil  (k),  where  the  engineer, 
while  the  cargo  was  being  discharged,  pumped  water  into  the 
ballast  tank  to  secure  stability,  without  inspecting  the  pipes,  and 
the  water  through  a  broken  pipe  damaged  the  cargo,  the  Di\-i- 
sional  Court  held  that  this  was  in  the  ''  management,"  even  if 
it  was  not  in  the  "  navigation  "  of  the  vessel.  Both  in  The 
Rodney  (I),  where  the  boatswain  in  trying  to  get  water  out  of 
the  forecastle  by  freeing  a  pipe  with  a  rod  broke  the  pipe  so  that 
water  got  to  the  cargo  ;  and  in  Rowson  v.  Atlantic  Transport 
Co.  (m),  where  meat  was  damaged  by  the  negligent  working  of 
refrigerating  machinery,  the  casualty  was  held  to  be  a  "  fault  in 
management."  In  The  Rente  Hyaffil  {n)  the  master  stayed  in  a 
port  of  call  from  his  fear  of  German  submarines  or  mines,  and  the 
cargo  was  damaged  by  the  delay  ;  it  is  not  surprising  that  the 
Court  held  that  this  was  not  "a  fault  or  error  in  navigation  or 
management."  It  would  seem  that  "  navigation  in  the  course  of 
the  voyage  "  cannot  be  extended  beyond  the  actual  sailing  of  the 
ship  (though  it  is  submitted  on  the  whole  course  of  the  authori- 


(/)  (1890),  15  P.  D.  208. 

ig)  (1846),  15  M.  &  W.  746. 

(h)  (1893),  P.  38. 

(i)  (1893),  P.  329. 

(k)  (1896),  P.  10. 

(/)  (1900).  P.  112. 

(m)  (1903),  2  K.  B.  666.  Some  of  the  judges  in  treating  it  as  a  fault  in 
management  of  the  ship  relied  on  the  fact  that  the  refrigerating  machinery 
was  used  to  cool  the  ship's  provisions  as  well  as  the  cargo.  If  it  had  only 
cooled  the  cargo  the  decision  would  apparently  have  been  otherwise. 

(w)  (1916),  32  T.  L.  R.  660. 
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ties  that  the  better  view  would  have  been  to  consider  the  words 
as  applicable  to  the  whole  adventure  the  shipowner  undertakes, 
the  management  and  conduct  of  his  ship  as  a  cargo-carrying 
vessel)  ;  but  that  "  management,"  and  perhaps  "  navigation  "  by 
itself,  will  extend  to  the  whole  of  such  adventure. 

Note  3. — The  exception,  "  at  merchant's  risk,"  in  a  clause  for 
the  benefit  of  the  shipowner,  has  been  held  to  cover  any  damage 
done  by  the  negligence  of  the  master  or  crew  acting  as  agents 
of  the  shipowner,  as  in  cases  of  improper  jettison,  or  collision  or 
stranding  arising  from  negligence,  but  not  to  cover  any  damage 
done  by  master  or  crew  acting  in  case  of  necessity  as  agents  of 
the  cargo-owner,  as  in  a  case  of  proper  jettison,  giving  rise  to  a 
general  average  contribution  (o). 


Article  89a. — Railway  Companies — Carriage  by  Sea — 
Negligence. 

By  sect.  7  of  the  Railway  and  Canal  Traffic  Act,  1854  (p), 
railway  companies  are  liable  for  loss  of  or  damage  to  goods 
carried  by  land  arising  from  the  negligence  of  their 
servants  unless,  (i.)  there  is  a  special  contract,  signed  by 
the  consignor,  which  exempts  them,  and  (ii.)  the  Court  or 
a  judge  decides  that  the  terms  of  such  special  contract  are 
reasonable  {q). 

By  sect.  31  of  the  Railways  Clauses  Act  of  1863  (r)  (an 
Act  which  applies  to  railways  whose  special  Acts  incor- 
porate its  provisions),  the  provisions  of  the  above  Act  of 
1854  are  extended  to  steam  vessels  and  the  traffic  carried 
thereby. 

The  result  is  that  a  railway  whose  special  Act  or  Acts 
incorporate  the  Railways  Clauses  Act  of  1863  {i.e.  in  effect 
any  railway  incorporated  after  1863)  is  debarred  from 
rehance  upon  a  "  negligence  clause  "  inserted  in  any  bill  of 


(o)  Burton  v.  English  (1883),  12  Q.  B.  D.  218.  In  Wade  v.  C'ocherline 
(1904),  10  Com.  Cas.  47,  Kennedy,  J.,  expressed  the  opinion  that  "  at 
charterer's  risk  "  would  excuse  the  shipowner  from  a  loss  of  deck  cargo 
caused  by  negligent  stowage.     It  was  unnecessary  to  determine  the  point. 

(p)  17  &  18  Vict.  c.  31. 

(q)  See  Peek  v.  N.  Staff.  Ry.  Co.  (1863),  10  H.  L.  C.  473.  The  section  only 
applies  to  exceptions  of  "  neglect  or  default  of  the  company  or  its  servants  ": 
therefore  an  exception  which  reheves  the  company  from  loss  by  theft  by  its 
servants  will  not,  if  the  theft  occur  without  negligence  on  the  part  of 
the  company,  be  liable  to  be  set  aside.  Shaw  v.  0.  W.  R'  Co  (1894).  1  Q.  Bj 
373. 

(r)  26  &  27  Vict.  c.  92. 
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lading  issued  for  goods  shipped  on  its  steamers,  unless  the 
Court  decides  that  it  is  a  "  reasonable  "  exception  (s). 
But  an  older  company,  whose  special  Acts  are  dated  before 
1863,  is  not  liable  to  this  disability,  and  may  make  an 
effective  contract  in  a  bill  of  lading  in  any  terms  {t). 

If  a  railway  company  in  either  category  charters  a 
steamer,  the  position  is  the  same  as  if  the  steamer  belonged 
to  the  company  (w). 

When  a  question  arises  under  sect.  7  of  the  Act  of  1854 
whether  the  terms  of  a  contract  are  "  reasonable,"  it  is  a 
matter  solely  for  the  judge  to  determine  ;  it  is  not  a  ques- 
tion of  fact  for  the  jury  (x). 

Priynd  facie  any  excej)tion  of  "  negligence  of  servants  " 
will  be  held  to  be  unreasonable  {y).  But  if  the  company 
offers  an  alternative  contract,  i.e.  offers  to  carry  at  one 
rate  with  a  liability  for  negligence,  and  at  a  lower  rate  with 
negligence  excepted,  and  the  goods-owner  accepts  the 
latter,  the  Court  will  ujjhold  the  contract  as  reasonable  (z). 
There  remains,  however,  as  regards  purely  sea  carriage, 


{s)  R'ujgall  v.  G.  C.  R.  Co.  (1909),  14  Com.  Cas.  259;  Jenkins  v.  G.  C.  R. 
Co.  (1912),  1  K.  B.  1.     But  see  end  of  next  footnote. 

(/)  E.g.  the  L.  S.  W.  R.  Co.  ;  see  The  Stella  (1900),  P.  161.  From  1868  to 
1888  the  older  companies  were  in  the  same  position  as  the  younger  bv  reason 
of  s.  16  of  the  Regulation  of  Railways  Act,  1868  (31  &  32  Vict.  c.  119),  but 
that  provision  was  repealed  by  the  Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Vict.  c.  25).  Apparently  the  legislature  in  1888  found  s.  31  of  the 
Act  of  1863  and  s.  16  of  the  Act  of  1868  both  saying  the  same  thing,  and, 
meaning  to  repeal  one  of  them  as  unnecessary,  repealed  the  wrong  one  1 
The  Great  Eastern  Ry.  Co.,  though  an  older  companj',  is  apparently  in  the 
same  unfavourable  position  as  a  younger  one  because  sect.  5  of  its  private 
Act  of  1863  (26  &  27  Vict.  c.  ccxxv.)  made  sect.  7  of  the  Act  of  1854  apply 
to  its  steamers.  See  Western  Electric  Co.  v  G.  E.  R.  (1914),  3  K.  B.  554. 
The  Great  Central  Ry.  Co.  got  Parliament  to  put  it  in  the  same  position  as 
the  older  companies  by  a  section  in  its  private  Act  of  1912  (2  &  3  Geo.  5, 
c.  Iviii.,  s.  104)  which  provides  that  sect.  31  of  the  Act  of  1863  shall  not 
apply  to  the  company. 

(u)  See  s.  12  of  the  Regulation  of  Railways  Act,  1871  (34  &  35  Vict.  c.  78), 
and  cf.  Doolan  v.  M.  R.  Co.  (1877),  2  App.  Cas.  792. 

(x)  See  G.  W.  R.  Co.  v.  McCarthy  (1887),  12  App.  Cas.  218,  at  pp.  229,  239. 
The  piquant,  if  petulant,  protest  of  Lord  Bramwell  may  be  recalled.  "  Here 
is  a  contract  made  by  a  fishmonger  and  a  carrier  of  fish  who  know  their 
business,  and  whether  it  is  just  and  reasonable  is  to  be  settled  by  me  who 
am  neither  fishmonger  nor  carrier,  nor  with  any  knowledge  of  their  business." 
M.  S.  &  L.  Co.  V.  Brown  (1883),  8  App.  Cas.  at  p.  716.  ~ 

(y)  Doolan  v.  M.  R.  Co.  (1877),  ubi  supra  ;  Riggall  v.  G.  C.  R.  Co.  (1909), 
uhi  supra  ;   Western  Electric  Co.  v.  G.  E.  R.  (1914),  3  K.  B.  554. 

(2)  G.  W.  R.  Co.  V.  McCarthy  (1887),  12  App.  Cas.  218  ;  M.  S  d:  L.  R.  Co. 
V.  Brown  (1883),  8  App.  Cas.  703 i 
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the  technical  difficulty  in  the  way  of  a  railway  company 
that  to  comply  with  sect.  7  of  the  Act  of  1854  the  special 
contract  must  be  signed  by  the  consignor,  whereas  the 
ordinary  machinery  of  the  shipping  business  carried  on  by 
bills  of  lading  does  not  provide  an  opportunity  for  this 
formality  (a). 

One  further  statutory  provision  affecting  railway  com- 
panies carrying  by  sea  may  be  noted,  viz.  sect.  14  of  the 
Regulation  of  Railways  Act,  1868  (6).  By  that  it  is  pro- 
vided that  where  a  company  contracts  by  through  booking 
to  carry  partly  by  land  and  partly  by  sea,  it  may  limit  its 
liability  for  certain  excepted  perils  (c)  by  a  notice  displayed 
in  the  booking  office  and  printed  on  the  receipt  or  freight 
note. 

Article  90. — Jettison. 

This  exception  will  cover  all  claims  made  under  the  bill 
of  lading  and  arising  from  the  improper  jettison  of  goods 
properly  stowed  ;  but  will  not  cover  claims  arising  out  of 
the  jettison  of  goods  improperly  stowed  (d). 

Submitted,  that  it  will  not  cover  any  claims  for  a  general 
average  contribution  arising  from  proper  jettison  of 
goods  (e). 

Article  91. — Operation  of  Exceptions. 

Exceptions  in  the  contract  of  affreightment,  unless 
otherwise  clearly  worded,  limit  the  shipowner's  liability 
during  the  whole  time  he  is  in  possession  of  the  goods  as 
carrier,  and  therefore  apply  during  the  loading  and  dis- 
charging of  the  goods  ( / ). 


(a)  It  is  very  doubtful  if  indorsement  of  bill  of  lading  would  constitute  a 
signature  within  the  section.     See  Riggall  y.  G.  C.  R.  (ubi  supra). 

(b)  31  &  32  Vict.  c.  119. 

(c)  The  act  of  God,  King's  enemies,  fire,  accidents  from  machinery,  boilers 
and  steam,  and  all  other  perils  of  the  sea,  etc. 

(d)  Royal  Exchange  *y.  Co.  v.  Dixon  (ISS6),  12  App.  C.  11 ;  Newall  v.  Royal 
Exchange  Co.  (1885),  33  W.  R.  342,  868.     See  also  Article  110. 

(e)  On  authority  of  Schmidt  v.  Royal  Mail  Co.  ( 1876),  45  L.  J.  Q.  B.  646  ; 
Crooks  V.  Allan  (1879),  5  Q.  B.  D.  38. 

(/)  Norman  v.  Binnington  (1890),  25  Q.  B.  D.  475;    The  Carron  Park 
(1890),  15  P.  D.  203  ;   fer  Wright,  J.,  in  De  Clermont  v.  General  Steam  Navi- 
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The  arrival  of  the  ship  (g),  coupled  with  failure  to  deliver 
the  goods,  is  prima  facie  evidence  of  breach  of  contract  (h), 
and,  probably,  of  negligence  {i),  by  the  shipowner.  The 
shipowner  must  shew  that  the  cause  of  the  loss  was  one  of 
the  excepted  perils  in  the  bill  of  lading,  or  that  the  goods 
were  not  shipped  {k),  in  order  to  free  himself  {h). 

If  he  makes  a>  prima  facie  case  to  this  effect,  the  shipper 
must  then  disprove  it  {I)  by  shewing  that  the  real  cause  of 
the  loss  was  something  not  covered  by  the  exceptions,  as, 
for  instance,  the  negligence  of  the  shipowner  or  his  ser- 
vants, where  negligence  is  not  one  of  the  excepted 
perils  (m),  or  unseaworthiness  {n),  where  unseaworthiness 
is  not  excepted,  or  that  there  has  been  a  deviation  (o)  ; 
and  unless  he  can  prove  one  of  these,  the  shipowner  will  be 
protected  {p). 

Exceptions  in  the  bill  of  lading  will  not  affect  the  rights 
and  liabilities  of  shipper  and  shipowner  as  to  general 


gation  Co.  (1891),  7  T.  L.  R.  187  ;  and  see  note  3  to  Article  89,  p.  234, 
ante. 

(g)  The  non-arrival  of  the  ship  is  not  evidence  of  negligence  at  all.  Boyson 
V.  Wilson  (1816),  1  Stark.  236. 

(h)  The  Xantko  (1886),  2  Times  L.  R.  704.  Lord  Herschell's  remarks  in 
12  App.  C.  at  p.  512,  were  not  approved  bj'  the  C.  A.  in  The  Glendarroch 
(1894),  P.  226.  Where  goods  are  dehvered  damaged,  see,  as  to  the  burden  of 
proof,  Article  52. 

(0  See  Baxter's  Leather  Co.  v.  Boyal  Mail  Co  (1908),  1  K.  B.  796,  2  K.  B. 
626.     See  also,  as  to  onus  of  proof  of  negUgence,  note  1  on  p.  233. 

(k)  Smith  V.  Bedouin  Co.  (1896),  A.  C.  70.  Harrowing  v.  Katz  (1894), 
10  Times  L.  R.  400 ;  affirmed  by  H.  L.,'November  26,  1895  (see  note  in 
(1896)  A.  C.  at  p.  73)  :  Bennett  v.  Bacon  (1897),  2  Com.  Cases,  102  (C.A.). 
In  all  these  cases  the  shipowner  could  not  produce  any  satisfactorj-  evidence 
to  displace  the  statement  of  shipment  in  the  bill  of  lading  ;  such  evidence 
must  shew  not  merely  that  the  goods  may  not  have  been  shipped,  but  that 
in  fact  they  were  not :  (1896),  A.  C.  at  p.  79.  If  the  biU  of  lading  results 
from  a  tally  it  will  be  difficult  to  displace  it ;  otherwise  if  the  tally  was 
disputed.     Hine  v.  Free  (1897),  2  Com.  Cases,  149. 

(I)  As  to  the  onus  of  proof  see  The  Northumbria  (1906),  P.  292. 

(m)  The  Glendarroch  (1894),  P.  226.  Cf.  The  Pearlmoor  (1904),  P.  286, 
where  an  exception  "  not  Hable  for  heating  or  for  any  other  damage  "  was 
held  not  to  protect  the  shipowner  against  heating  caused  by  neghgent  stow- 
age. But  where  the  bill  of  lading  provides  for  a  Umitation  of  the  amount  of 
liabiUty  it  may  avail  the  shipowner  in  case  of  a  loss  due  to  negligence,  but 
not  in  case  of  one  due  to  unseaworthiness.  Baxter's  Leather  Co.  v.  Boyal  Mail 
Co.  (1908),  2  K.  B.  626. 

(n)  See  Article  29,  and  Article  79,  note  4,  p.  212. 

(o)  See  Article  99,  infra. 

(p)  The  Norway  (1865),  3  Moore,  P.  C,  N.  S.  245  ;  Muddle  v.  Stride  (1840), 
9  C.  &  P.  380  ;  Czech  v.  General  Steam  Co.  (1867),  L.  R.  3  C.  P.  14.  See  also 
Willia7ns  v.  Dobbie  (1884),  11  Sc.  Sess.  Cases,  4th  Ser.  982 ;  Cunningham  v. 
Colvils  (1888),  16  Sc.  Sess.  Cases,  4th  Ser.  295. 
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average  contributions  (q),  unless  they  are  clearly  intended 
to  do  so  (r). 

Case  1. — Goods  shipped  under  a  bill  of  lading,  excepting  "  perils 
of  the  sea,"  were  delivered  damaged.  The  shippers  sued,  and  the 
shipowners  proved  damage  by  sea-water  through  stranding. 
Held,  that  unless  the  shipper  proved  negligent  navigation  causing 
the  stranding,  the  shipowners  succeeded  (s). 

Case  2. — Goods  were  shipped,  "  to  be  free  from  leakage  or 
damage."  On  discharge  the  goods  were  found  damaged  by  oil. 
There  was  no  oil  in  the  cargo,  but  oil  was  used  in  the  donkey- 
engine  in  an  adjacent  part  of  the  ship.  Held,  that  the  exception 
did  not  relieve  the  owner  from  liability  for  the  negligence  of  his 
servants,  but  threw  the  burden  of  proving  such  negligence  on  the 
shipper  (<). 


Article  92. — Who  can  sue  for  Failure  to  carry  Goods  safely 

I.  In  tort,  there  can  sue  : — 

All  who  have  any  proprietary  interests  in  the  goods, 
whether  or  not  they  are  parties  to  the  bill  of  lading. 
The  consignee  of  goods  will  be  deemed  to  have  such 
a  property  unless  the  contrary  appear  (w). 

The  nominal  shipper  cannot  sue  in  tort  if  he  ships 
merely  as  agent  for  the  real  owner  {x). 

II.  In  contract,  there  can  sue  : — 

(1)  The  shipper,  unless  he  acted  merely  as  agent  for 
another,  in  which  case  the  principal  can  sue  {y), 
the  agent  cannot  {x). 

(2)  Any  person  to  whom  by  indorsement  and  delivery 
of  the  bill  of  lading,  or  by  indorsement  followed 


(q)  Schmidt  v.  Royal  Mail  S.S.  Co.  (1876),  45  L.  J.  Q.  B.  646 ;  Crooks  v. 
^toH(1879),  5Q.  B.  D.  38. 

(r)  As  in  Watford  v.  Galindez  (1897),  2  Com.  Cases,  137.  A  clause  nega- 
tiving contribution  is  not  uncommon  in  Italian  and  Greek  charters. 

(6)  The  Glendarroch  (1894),  P.  226. 

(t)  Czech  V.  General  Steam  Co.  (1867),  L.  R.  3  C.  P.  14  ;  Craig  v.  Delargy 
(1879),  6  So.  Sess.  Cases,  4th  Ser.  1269. 

(u)  Coleman  v.  Lambert  (1839),  5  M.  &  W.  502,  at  p.  505  ;  Tronson  v.  Dent 
(1853),  8  Moore,  P.  C.  419.  As  to  bailees,  not  Uable  over  to  their  bailor,  see 
The  Winkfkld  (1902),  P.  42  :  in  which  case  it  is  very  doubtful  whether  the 
alleged  bailee  had  possession  at  all. 

ix)  Moore  v.  Hoppers  (1807),  2  B.  &  P.  N.  R.  411  :  sed  cf.  The  Winkfield. 

(y)  Anderson  v.  Clark  (1824),  2  Bing.  20 ;  Fragano  v.  Long  (1825),  4  B.  & 
C.  219. 
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by  delivery  of  the  goods,  the  absolute  property 
in  the  goods  has  passed  {a). 
(3)  The  consignee  named  in  the  bill  of  lading  if  the 
property   has   passed   to    him    by   such   consign- 
ment (a). 


Article  93. — Who  can  be  sued  for  Negligent  Carriage  of  the 

Goods. 

I.  The  shipowner. — (1)  In  tort,  if  he  is  or  was  in  posses- 
sion of  the  goods  by  his  agents,  there  being  no  charter 
amounting  to  a  demise  (6)  ;  (2)  in  contract,  by  any  person 
with  whom  he  has  contracted,  or  by  the  assignees  of  such 
person. 

II.  The  charterer. — (1)  In  tort,  if  he  is  or  was  in  posses- 
sion of  the  goods,  his  charter  amounting  to  a  demise  (6)  ; 
(2)  in  contract,  by  any  person  with  whom  he  has  contracted, 
or  the  assignees  of  such  person. 

III.  The  master. — ( 1)  In  tort,  if  he  is  or  was  in  possession 
of  the  goods  ;  (2)  in  contract,  by  any  person  to  whom  he  has 
made  himself  personally  liable  on  a  contract  (c). 

The  shipper  or  person  entitled  to  sue  can  sue  either  the 
master,  or  the  owner  or  charterer,  but  not  both.  If  he  has 
obtained  judgment  against  the  master,  he  cannot  further 
sue  the  owner  or  charterer  for  the  same  cause  (d). 


(a)  18  &  19  Vict.  c.  Ill,  s.  3,  and  Article  75.  For  cases  before  the  Act  on 
the  ability  of  consignees  to  sue  in  contract :  see  Tronson  v.  Dent  (1853),  8 
Moore,  P.'  C.  419  ;   Sargent  y.  Morris  (1820),  3  B.  &  A.  277. 

(b)  See  Article  2  ;   and  cf.  Baumvoll  v.  Gilchrest  (1893),  A.  C.  8. 

(c)  But  apparently  the  master,  if  sued  on  a  biU  of  lading  signed  by  himself 
merely  as  agent  for  charterers,  cannot  be  sued  in  contract :  see  per  Bigham, 
J.,  in  Bepetto  v.  Millars  (1901),  6  Com.  Cases,  at  p.  135.  "The  master 
therefore  could  not  be  sued,  and  it  follows  as  a  consequence  that  he  cannot 
sue." 

(d)  Priestly  v.  Fernie  (1865),  3  H.  &  C.  977;  Leslie  v.  Wilson  (1821),  6 
Moore,  Ex,  415. 
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SECTION  VII. 

The  Performance  of  the  Contract. — The  Voyage. 

Article  94. — "  Final  Sailing  "  (a). 

A  VESSEL  has  finally  sailed  when  she  has  left  her  port  of 
loading  (or  her  last  port  of  call  in  the  United  Kingdom)  (6), 
ready  for  her  voyage,  with  the  purpose  of  proceeding  on 
her  voyage,  and  without  any  intention  of  coming  back(c). 

The  fact  that  she  is  towed  and  has  no  sail  set,  or  that 
she  is  driven  back  into  port  by  a  storm,  will  not  prevent 
her  having  "  finally  sailed  "  (c).  But  if  her  clearances 
are  not  on  board,  or  she  is  not  ready  for  sea,  the  fact 
that  she  has  left  the  port  will  not  constitute  final  sailing  {d). 

The  term  "  port  "  is  to  be  taken  in  its  business,  popular, 
and  commercial  sense  (c),  and  not  in  its  legal  definition  for 
revenue  or  pilotage  purposes  (e). 


(a)  Whether  a  vessel  has  "  finally  sailed  "  may  be  of  importance  as  to  the 
payment  of  "  advance  freight." 

(b)  "'  Saihng  "  in  insurance  cases,  where  there  is  a  warranty  to  sail  before  a 
particular  day,  has  been  held  to  be  "  breaking  ground,"  i.e.  leaving  her 
moorings  ready  for  sea,  though  not  leaving  port ;  see  Parke,  B.,  in  Roelandts 
V.  Harrison  (1854),  9  Ex.  at  p.  456  ;  Arnould,  8th  ed.,  §§  647-653.  See  also 
Mersey  Mutual  v.  Poland  (1910),  15  Com.  Cas.  205. 

(c)  Price  v.  Livingstone  (1882),  9  Q.  B.  D.  679 ;  Roelandts  v.  Harrison 
(1854),  9  Ex.  444  ;  S.S.  Garston  v.  Hickie  (1885),  15  Q.  B.  D.  580  ;  approved 
by  Lord  Watson  in  Hunter  v.  Northern  Ins.  Co.  (1888),  13  App.  C.  at  p.  733  ; 
Leonis  Co.  v.  i?anfc  (1908),  1  K.  B.  at  pp.  519  ei  seq.  ;  Hall  Bros.  v.  Pawi  (1914), 
19  Com.  Cas.  384.  "  Port "  may  mean  a  usual  place  of  loading  within  a 
legal  port :  Caffin  v.  Aldridge  (1895),  2  Q.  B.  648  (C.A.) ;  see  also  The  Mary 
Tfiomas  (1896),  12  T.  L.  R.  511. 

(d)  Thompson  v.  Gillespy  (1855),  5  E.  &  B.  209  ;  Hudson  v.  Bilton  (1856), 
6  E.  &  B.  565. 

(e)  On  the  other  hand,  in  Caffarini  v.  Walker  (1876),  10  Ir.  L.  R.  C.  L.  250, 
and  M'Intosh  v.  Sinclair  (1877),  11  Ir.  Rep.  C.  L.  456,  the  "  port  of  Newry  " 
was  taken  in  its  legal  and  fiscal  sense,  and  not  as  a  geographical  expression. 
On  the  distinction  see  also  Nicholson  v.  Williams  (1871),  L.  R.  6  Q.  B.  632. 
In  Nielsen  v.  Wait  (1885),  14  Q.  B.  D.  516,  the  "  port  of  Gloucester  "  seems 
to  be  taken  as  the  legal  or  fiscal  port.  In  S.S.  Garston  v.  Hickie,  vide  supra, 
Brett,  M.R.,  says,  "  the  port  may  extend  beyond  the  place  of  loading  and 
unloading  ;  if  the  port  authorities  are  exercising  authority  over  ships  within 
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"  Port  Charges  "  include  all  charges  a  vessel  has  to  pay 
before  she  leaves  a  port,  and  therefore  light  dues,  where 
such  are  claimable  ( / ),  but  the  term  does  not  include 
pilotage  dues  (g). 

Case  1. — A  ship  was  chartered,  the  owners  to  receive  one-third 
of  the  freight  within  eight  days  "  from  final  sailing  from  her  last 
port  in  the  United  Kingdom."  She  was  loaded  at  Penarth,  and 
towed  out  eight  miles,  bringing  her  three  miles  into  the  Bristol 
Channel,  outside  the  commercial,  but  inside  the  fiscal  port  of 
Cardiff.  She  then  cast  anchor,  owing  to  threatening  weather. 
A  storm  arose,  which  drove  her  ashore  within  the  commercial  port 
of  Cardiff.  Held,  that  she  had  finally  sailed  from  her  last  port, 
so  as  to  entitle  her  owners  to  an  advance  of  one-third  of  the 
freight  (h). 

Case  2. — A  ship  being  loaded  and  cleared,  came  into  the  roads 
and  cast  anchor  three  miles  from  X.  harbour,  not  intending  to 
return.  The  shrouds  and  cables  were  not  ready  for  sailing,  bills 
of  lading  were  not  signed,  and  the  mate  was  not  on  board.  She 
was  lost  the  same  day,  before  the  deficiencies  were  supplied.  Held, 
she  had  not  finally  sailed  (i). 


Article  95. — Master's  Authority  on  the  Voyage. 

The  master  on  a  voyage  occupies  a  double  position  : 
he  has  the  duty  on  behalf  of  the  shipowners,  of  doing 
what  is  necessary  to  carry  out  the  contract  (k),  and  of 
taking  reasonable  care  of  the  goods  entrusted  to  him,  his 
first  duty  to  the  goods  owner  being  to  carry  on  the  cargo 
safely  in  the  same  bottom  (l),  and  he  has  also,  if  extra- 
ordinary steps  are  necessary,  such  as  sale  (m),  borrowing 


a  certain  space  of  water,  and  shipowners  are  submitting  to  that  jurisdiction, 
that  is  the  strongest  e\-idence  that  that  space  of  water  is  accepted  as  the 
commercial  port."  Cf.  Goodbody  v.  Balfour  (1899),  5  Com.  Cases,  59,  as  to 
the  port  of  Manchester. 

(/)  Newman  v.  Lamport  (1896),  1  Q.  B.  20. 

{g)  Whittal  v.  Rahtkem  (1907),  12  Com.  Cas.  226.  Cf.  Societa  Ungherese  v. 
Hamburg  S.  A.  Ges.  (1912),  17  Com.  Cas.  216.  As  to  "dock  dues,"  see  The 
Katherine  (1913),  30  T.  L.  R.  52. 

(A)  Price  v.  Livingstone  (1882),  9  Q.  B.  D.  679.  In  Roelandis  v.  Harrison, 
V.  s.,  and  S.S.  Garston  v.  Hickie  (1885),  15  Q.  B.  D.  580,  the  port  was  also  the 
port  of  Cardiff,  the  ship  in  each  case  was  ready  to  sail,  and  on  her  way  to  sea, 
but  had  not  got  outside  the  commercial  port. 

(i)  Thompson  v.  Gillespy  (1855),  5  E.  &  B.  209  ;  see  also  Hudson  x.  Bilton 
(1856),  6  E.  &  B.  565. 

(k)  The  Turgoi  (1886),  11  P.  D.  21 ;   The  Beeswing  (1885),  53  L.  T.  554. 

{1}  The  Hamburg  (1864),  B.  &  L.  253,  see  p.  272  ;  The  Gratitudine  (1801), 
3  C.  Rob.  240  ;  Nofara  v,  Henderson  (1872),  L.  R.  7  Q.  B.  225  ;  Assicurazioni 
V.  Bessie  Morris  S.S.  Co.  (1892),  2  Q.  B.  652  (C.  A.),  et  post.  Article  101. 

{m}  See  Australasian  Steam  Navigation  Co.  v.  Morse  (1872),  L.  R.  4  P.  C. 
222  ;   and  Articles  102,  104. 
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money  on  bottomry  (n),  salvage  agreements  (o),  tranship- 
ment ip),  jettison  {q),  deviation  or  delay  {r),  the  power  to 
bind  his  owners,  if  such  steps  are  shewn  to  be  necessary, 
and  if  there  was  no  possibility  of  communication  with  his 
owners. 

He  can  also  bind  the  charterer  by  his  actions  in  doing 
what  is  necessary  on  the  charterer's  part  to  carry  out  the 
contract,  but  not  beyond,  unless  by  express  instructions  (s). 

Thus  the  captain  is  the  agent  of  the  owners  in  providing  those 
necessaries  for  the  voyage  which  by  the  terms  of  the  charter  are 
to  be  paid  for  by  the  owners,  or  necessaries  for  the  ship's  saihng 
where  it  is  in  the  interest  of  the  owners  that  the  ship  should 
sail  {t}  ;  he  is  the  agent  of  the  charterers  for  providing  those 
necessaries  for  the  voyage  which  are  by  the  charter  to  be  paid 
for  by  the  charterers,  e.g.  coal  (w)  ;  but  in  this  case  he  is  agent 
of  the  shipowners  to  see  that  the  steamer  starts  with  a  sufficient 
supply  of  coal  and  is  thus  seaworthy.  Cf.  Mclver  v.  Tate 
Steamers  {x)  and  The  Vortigern  (y). 

The  duty  of  protecting  the  interests  of  the  cargo  owner 
may  devolve  upon  the  master,  from  his  possession  of  the 
goods  (2)  ;  in  this  case,  if  his  action  was  necessary,  and 
there  was  no  possibility  of  communication  with  the  cargo 
owner,  the  action  of  the  master  will  bind  the  cargo 
owner  (a),  as  in  salvage  agreements  (6),  sale  (c),  borrowing 


{»)  See  The  Karnak  (1869),  L.  R.  2  P.  C.  505,  and  Articles  105,  106, 
post. 

(0)  The  Benpor  (1883),  8  P.  D.  115,  and  Article  121. 

(p)  The  Soblomsten  (1866),  L.  R.  1  A.  &  E.  293,  and  Article  103. 
'  (q)  Burton  v.  English  (1883),  12  Q.  B.  D,218,  and  Article  107. 

(r)  See  Articles  99,  100. 

(s)  The  Turgot  (1886),  11  P.  D.  21  ;   The  Beeswing  (1885),  53  L.  T.  554. 

(t)  Thus  where  the  owners  were  to  receive  time  freight,  and  the  ship  was 
detained  through  failure  of  the  charterers  to  supply  coal  as  per  charter,  it  was 
held  that  the  master  had  no  authority  to  bind  the  owners  by  his  orders  for 
coal,  as  the  owners  gained  nothing  by  expediting  the  sailing  of  the  ship  :  The 
Turgot  (1886),  11  P.  D.  21.  See  also  Citizens  Bank  v.  Wendelin  (1886),  2 
Times  L.  R.  240. 

(m)  The  Beeswing  (1885),  53  L.  T.  554;  Morgan  v.  Casilegate  S.S.  Co. 
(1893),  A.  C.  38. 

(z)  (1903),  1  K.  B.  362. 

(y)  (1899),  P.  180. 

(2)  Cf.  Hansen  v.  Dunn  (1906),  11  Com.  Cas.  100. 

(a)  The  Gratitudine  (1801),  3  C.  Rob.  240,  and  see  Articles  96,  97,  98. 

(b)  The  Benpor  (1883),  8  P.  D.  115,  and  Article  121. 

(c)  See  Australasian  Steam  Navigation  Co.  v.  Morse  (1872),  L.  R.  4  P.  C, 
222,  and  Articles  102,  104. 
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money  on  respoyidentia  (d),  transhi23ment  (e),  drying  or 
conditioning  goods  ( / ),  jettison  (g),  delay  or  deviation  (h). 
The  master  is  always  the  appointed  agent  for  the  ship  ; 
he  is  in  special  cases  of  necessity  the  involuntary  agent 
for  the  cargo  owner;  but  the  foundation  of  his  authority 
is  the  prospect  (h)  of  benefit,  direct  or  indirect,  to  the  cargo 
owner.  Thus  he  may  sell  part  of  the  cargo  to  carry  on 
the  rest,  but  may  not  sell  the  whole  cargo  unless  it 
cannot  profitably  be  carried  further.  He  may  not  repair 
the  ship  at  the  sole  expense  of  the  cargo  without  reason- 
able prospect  of  benefit  to  such  cargo,  and  such  a  prospect 
would  not  exist  in  the  case  of  goods  not  injured  by 
delay  (^). 


Article  96.- — Master's  Authority,  whence  derived. 

The  authority  of  the  master,  in  the  absence  of  express 
instructions,  to  deal  with  the  ship  and  goods  in  a  manner 
not  consistent  with  the  ordinary  carrying  out  of  the  con- 
tract, as  by  selling  the  goods,  throwing  them  overboard,  or 
pledging  them  for  advances  of  money,  depends  on  two 
circumstances  : — 

1.  The  necessity  for  the  action  :    (Art.  97). 

2.  The  impossibihty  of  communicating  with  his  prin- 
cipals, whether  goods-owners  or  shipowners  :    (Art.  98). 


Article  97. — Necessity. 

Action  will  be  necessary  if  it  is  apparently  the  best 
course  for  a  prudent  man  to  take  in  the  interests  of  the 


(d)  The  Onward  (1873),  L.  R.  4  A.  &  E.  38  ;  Eleinwort  v.  Cassa  Marittima 
(1877),  2  App.  C.  159,  and  Articles  104-106. 

(e)  The  Soblomsten  (1866),  L.  R.  1  A.  &  E.  293,  and  Article  103. 
(/)  Article  101. 

{g)  Burton  v.  English  (1883),  12  Q.  B.  D.  218,  and  Article  107. 

{h)  The  fact  that  the  cargo  ultimately  derives  no  benefit  is  immaterial,  if 
there  was  a  reasonable  prospect  of  it ;  Benson  v.  Chapman  (1848),  2  H.  L.  C. 
696,  at  p.  720. 

(i)  The  Omvard,  v.  s.,  at  pp.  57,  58  ;  see  also  per  Brett,  M.R.,  and  Bowen, 
L.J.,  in  ThePontida  (1884),  9  P.  D.  at  p.  180;  The  Gratitudine  (1801),  3  C. 
Rob.  at  pp.  257,  261. 
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adventure  (k).     The  mere  fact  that  the  master  acts  in  good 
faith  is  not  sufficient  (1). 

Thus,  if  money  can  be  obtained  from  tlie  shipowner's  or  cargo 
owner's  agent  in  the  port,  or  raised  on  personal  credit,  the 
master  will  not  be  justified  in  binding  the  ship  or  cargo  by  a 
bottomry  bond  ;  but  there  will  be  necessity  for  such  a  course 
of  action  if  the  carriage  of  the  cargo  cannot  be  completed  with 
profit  to  the  cargo  owner,  without  raising  money  on  security  of 
the  cargo  (m). 

So,  also,  if  damaged  wool  can  either  be  sold  as  it  is,  or  can  be 
dried,  repacked,  and  sent  on,  but  at  a  cost  to  the  owner,  clearly 
exceeding  any  possible  value  of  it  when  so  treated,  the  commer- 
cial necessity  for  the  sale  will  arise  ;  but  if  the  goods  can  be  carried 
on  and  delivered  in  a  merchantable  state,  though  damaged,  the 
master  will  not  be  justified  in  selling  {n). 

Where  such  a  necessity  of  dealing  with  the  cargo  arises,  the 
captain  in  dealing  with  the  cargo  acts  as  the  agent  of  the  cargo 
owner  (o)  ;  if  no  such  necessity  exists  (p),  or  if  the  necessity  arises 
from  wrongfrd  acts  or  omissions  on  the  part  of  the  shipowner  {q), 
or  if  the  captain  professes  to  act  for  the  shipowner  (r),  he  will  be 
treated  as  the  agent  of  the  shipowner  (s). 


Article  98. — Communication  with  Owners. 

The  master,  before  dealing  with  the  cargo  in  a  manner 
not  contemplated  in  the  contract  must,  if  possible  {t), 
communicate  with  the  owners  of  the  cargo  as  to  what 
should  be  done.     For  the  master's  authority  to  bind  the 


(k)  The  Onward,  L.  R.  4  A.  &  E.  38,  at  p.  58  ;  Atlantic  Insurance  Co.  v. 
Huth  (1880),  L.  R.  16  Ch.  D.  474,  at  p.  481.  CJ.  Phelps,  James  <fc  Co.  v.  Hill 
(1891).  1  Q.  B.  605. 

(I)  Tronson  v.  Dent  (1853),  8  Moore,  P.  C.  at  p.  448,  et  seq.  ;  but  the  owner 
may  be  liable  for  an  erroneous,  though  bond  fide,  use  of  the  master's  discre- 
tion ;   Ewbank  v.  Nutting  (1849),  7  C.  B.  797. 

(w)  The  Onward,  vide  supra. 

(n)  Articles  102-104. 

(o)  Burton  v.  English  (1883),  12  Q.  B.  D.  218. 

(p)  As  in  the  case  of  improper  jettison  or  sale. 

(q)  As  in  the  case  of  jettison  resulting  from  improper  stowage  on  deck ; 
Ntwall  V.  Royal  Exchange  S.  Co.  (1885),  33  W.  R.  342,  868. 

(r)  As  in  cases  of  transhipment,  in  which  the  captain  does  not  abandon  the 
shipowner's  voyage  and  forward  the  goods  in  the  interests  of  the  cargo  owner, 
but  continues  the  voyage  in  another  ship  in  the  interests  of  the  shipowner 
and  to  earn  freight  for  him.  Cf.  Hansen  v.  Dunn  (1906),  11  Com.  Cas. 
100. 

(s)  Newall  v.  Royal  Exchange  S.  Co.,  vide  supra. 

(<)  Such  communication  is  practically  impossible  in  the  cases  of  jettison 
and  salvage  agreements  at  sea 
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cargo  owners  rests  upon  the  fact  that  the  circumstances 
require  immediate  action  in  the  interests  of  the  cargo,  and 
that  nobody  but  the  master  can  decide  what  shall  be 
done  in  time  to  take  such  immediate  action.  If  the 
cargo  owners  can  be  communicated  with  and  can  give 
directions  in  time,  the  necessity  for  the  master's  action 
does  not  arise  (u). 

The  possibility  of  communication  must  be  estimated  by 
consideration  of  the  facts  rendering  immediate  action 
necessary,  the  distance  of  the  master  from  the  cargo 
owners,  and  his  means  of  communicating  with  them, 
the  cost  and  risk  incidental  to  the  delay  resulting  from 
the  attempt  to  make  such  communication,  and  the 
probability  of.  failure  after  every  exertion  has  been 
made  (x). 

The  necessity  for  communication  with  cargo  owners  will 
be  much  lessened  in  cases  where  the  action  of  the  master 
primarily  affects  the  ship,  as  in  repairs  of  the  ship,  or 
deviations  by  necessity,  causing  delay,  or  where,  the 
ship  being  a  general  one,  there  are  many  owners  of 
cargo  iy). 

Such  communication  need  only  be  made  where  an 
answer  can  be  obtained  from  the  cargo  owners,  or  there 
is  reasonable  expectation  that  it  can  be  obtained,  before 
it  becomes  necessary  to  take  action.  If  there  are  reason- 
able grounds  for  such  an  expectation,  the  master  should 
use  every  means  in  his  power  to  obtain  such  an  answer. 


(u)  The  Hamburg  (1863),  2  Moore,  P.  C,  N.  S.  at  p.  323,  explaining  The 
Bonajjarte  (1853),  8  Moore,  P.  C.  459.  For  the  German  law,  see  Tfie  August 
(1891),  P.  328.  The  above  passage  deals  with  the  question  of  action  to  be 
taken  by  the  captain  in  the  interests  of  the  cargo  and  as  agent  for  the  cargo 
owners.  But  where  the  captain  is  dealing  with  the  cargo  in  the  interests 
of  the  shipowner  {e.g.  where  the  ship  has  been  damaged  and  it  is  a  question 
whether  to  repair  her  and  complete  the  voyage),  the  absence  of  instructions 
from  the  cargo  owners  will  not  absolve  the  shipowner  from  liability  for 
neglect  causing  damage  to  the  cargo  while  his  own  course  of  action  is  being 
considered.     See  Hansen  v.  Dunn  (1906),  11  Com.  Cas.  100. 

(x)  The  Karnak  (1869),  L.  R.  2  P.  C.  at  p.  513  ;  The  Onimrd  (1873),  L.  R. 
4  A.  &  E.  38. 

iy)  Phelps,  James  d-  Co.  v.  Hill  (1891),  1  Q.  B.  605.  If  this  case  lays  down 
that  it  is  never  necessaiy  to  communicate  with  cargo  owners  where  steps  are 
to  be  taken,  affecting  tlieir  cargo,  and  inconsistent  with  the  contract,  it  is 
submitted  it  goes  too  far.  The  authorities  in  this  article  do  not  seem  to  have 
been  cited  to  the  Court. 
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He  is  bound  to  employ  the  telegraph  where  it  can  be 
usefully  emploj^ed,  but  the  state  and  management  of  the 
particular  telegraph,  and  the  probability  of  correct 
transmission  of  messages  by  it,  are  all  to  be  considered  (2). 

The  information  furnished  must  be  full,  and  must 
include  a  statement  of  any  measures,  such  as  sale,  raising 
money  on  bottomry,  etc.,  which  the  master  proposes  to 
take  (a). 

If  the  master  communicates  and  receives  instructions, 
he  is  bound  to  follow  them,  if  consistent  with  his  duty  to 
the  shipowner  ;  if  he  communicates  and  receives  no  in- 
structions he  may  take  such  action  as  appears  neces- 
sary (6)  ;  if  he  can  communicate  and  does  not  do  so,  he 
cannot  justifiably  take  any  action  on  behalf  of  the  cargo 
owners  (c). 

Case  1. — ^A  vessel  belonging  to  Hamburg,  during  her  voyage 
from  South  America  to  London  with  a  cargo  belonging  to  English 
owners,  but  not  perishable,  put  into  St.  Thomas  to  repair.  Mails 
left  St.  Thomas  for  London  every  fortnight,  taking  fourteen  days 
on  the  journey.  The  master  made  no  attempt  to  communicate 
with  the  consignees,  but  three  months  after  arrival  gave  a  bottomry 
bond  on  ship,  freight  and  cargo  for  the  cost  of  repairs.  Held,  that 
the  bond  was  invalid  against  the  cargo  owners,  as  the  master  had 
not  consulted  them,  though  he  had  reasonable  opportunities  of  so 
doing  (c). 

Case  2. — A  timber-laden  vessel  bound  to  England  put  into  the 
Mauritius  for  repairs  on  June  IL  The  master  placed  the  ship  in 
the  hands  of  Messrs.  B.,  who,  without  attempting  to  raise  money 
on  the  personal  credit  of  the  shipowners,  proposed  a  bottomry 
bond  on  ship,  freight  and  cargo.  On  July  29,  the  master  commu- 
nicated this  proposal  to  the  shipowners,  and  communicated  the 
need  of  repairs,  but  not  the  bottomry,  to  the  cargo  owners,  who 
did  not  hear  of  the  proposal  till  September  8,  too  late  to  prevent 
the  proposal  being  carried  into  effect.  Held,  the  bond  was 
invalid  against  the  cargo,  both  because  there  was  no  necessity 
for  it,  the  cargo  not  being  a  perishable  one,  and  because  the  master 
had  failed  to  communicate  with  the  cargo  owners  (d). 

Case  3. — ^Wool  was  shipped  from  X.  to  Z.  Forty-five  miles 
from  X.  the  ship  was  wrecked,  the  cargo  transhipped  and  brought 
back  to  X.  It  was  there  found  damaged  by  transhipment,  dirty 
and  wet,  and  it  began  to  heat.     Lloyd's  agent,  on  Saturday, 


(2)  Australasian  Steam  Navigation  Co.  v,  Morse  (1872),  L.  R.  4  P.  C 
222. 

(a)  The  Onward  (1873),  L.  R.  4  A.  &  E.  38.     Kleimvort  v.  Cassa  Marittima 
(1877),  2  App.  C.  156. 

(b)  The  Karnak  (18fi9),  L.  R.  2  P.  C.  505. 

(c)  The  Hamburg  (1863),  2  Moore,  P.  C,  N.  S.  289. 

(d)  The  Onward,  v.  s. 
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December  23,  advised  an  immediate  sale,  ■which  ■was  fixed  for 
Tuesday,  December  26.  There  ■were  t-wenty-three  owners  of  the 
■wool,  most  of  them  at  Z.,  900  miles  from  X.  ;"  no  letter  could  reach 
them  in  time  ;  there  ■was  a  telegraph,  but  o^wing  to  the  interven- 
tion of  Sunday  and  Christmas  Day,  and  the  mercantile  habits  of 
Z.,  the  jury  found  communication  by  telegraph  impossible. 
Held,  a  case  ■was  made  out  entitling  the  master  to  sell  (e). 

Case  4. — Tin  plates  -were  shipped  from  S^wansea  to  Ne^w  York  ; 
after  leaving  S-wansea,  the  ship  was  forced  by  bad  weather  to  put 
into  Queenstown,  ship  and  cargo  being  damaged.  There  were 
sixty  cargo  owners.  The  master  communicated  with  the  ship- 
owner, but  not  with  the  cargo  owners,  and  received  instruction 
to  proceed  to  Bristol  to  repair.  On  reaching  Bristol,  she  was 
sunk  in  a  collision.  Held,  that  the  fact  that  the  master  put  back 
without  communicating  with  the  cargo  owners  did  not  in  itself 
render  the  shijjowner  liable  for  the  deviation  ( / ). 


Article  99. — Master's  Duty  to  proceed  without  Deviation. 

In  the  absence  of  express  stipulation  to  the  contrary  the 
owner  of  a  vessel,  -whether  a  general  ship  or  chartered  for 
a  special  voyage,  impHedly  undertakes  to  proceed  in  that 
ship  {g)  without  unnecessary  (h)  deviation  in  the  usual  and 
customary  manner  {i). 

Deviation  necessary  to  save  life  will  be  allowed  to  the 
shipowner  ;  deviation  only  necessary  to  save  the  property 
of  others  will  not  be  allowed  (k). 

To  tow  another  vessel  even  in  the  course  of  the  char- 
tered voyage  will  constitute  a  deviation  ;  to  communicate 
with  a  ship  in  distress  will  not,  as  the  distress  may  involve 
danger  to  life  {k). 

The  effect  of  deviation  is  to  displace  the  special  contract 
of  the  charterparty  or  bill  of  lading,  together  with  all 


(e)  Australasian  Steam  Navigation  Co.  v.  Morse  (1872),  L.  R.  4  P.  C.  222. 
Contrast  Acatos  v.  Burns  (1878),  3  Ex.  D.  282,  where  communicatioa  might 
have  been  made  to  the  cargo  owners. 

( / )  Phelps,  James  d:  Co.  v.  Hill  (1891),  1  Q.  B.  605.     See  note  (y),  supra. 

(g)  Balian  v.  Joly  Victoria  (1890),  6  T.  L.  R.  345  (C.A.). 

(h)  See  post.  Article  100. 

(i)  Leducv.  Ward  (1888),  20  Q.  B.  D.  470  ;  Davis  v.  Garrett  (1830),  6  Bing. 
716  ;  Scaramanga  v.  Stamp  (1880),  5  C.  P.  D.  295  (C.A.).  See  also  Max  v. 
Roberts  (1810),  12  East,  89;  Ellis  v.  Turjitr  (1800),  8  T.  R.  431.  On  the 
implied  undertakings  in  the  contract  of  affreightment,  see  Articles  28-30. 

(A)  Scaramanga  v.  Stamp,  vide  supra. 
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exceptions  therein  (m).  The  shipowner  will,  therefore, 
be  liable  to  the  charterer  or  cargo  owner  for  any  loss  or 
damage  which  the  goods  sustain,  unless  he  can  shew 
(i.)  that  the  loss  or  damage  was  occasioned  either  by  the 
act  of  God,  or  by  the  King's  enemies,  or  by  inherent  vice 
of  the  goods,  and  (ii.)  that  the  said  loss  or  damage  must 
equally  have  occurred  even  if  there  had  been  no  devia- 
tion (ji).  And  it  is  immaterial  whether  the  loss  or  damage 
arises  before,  or  during,  the  deviation,  or  after  it  has 
ceased  (o). 

The  effect  of  deviation,  and  of  the  consequent  displace- 
ment of  the  contract  of  carriage,  upon  the  shipowner's 
right  to  freight,  has  not  been  considered.  Probably  the 
contractual  right  to  freight  disappears.  But  if  the  goods, 
despite  the  deviation,  are  carried  in  safety  to  their  destina- 
tion and  are  there  accepted  by  the  consignee  under  the 
bill  of  lading,  there  would  be  impliedly  a  fresh  agreement 
by  him  to  pay  freight,  or  a  claim  by  the  shipowner  on  a 
quantum  meruit  (p).     Theoretically,  if  freights  had  gone 


(j«)  Morrison  v.  Shaw  Savill  (1916),  2  K.  B.  783,  in  which  the  earUer  cases 
are  discussed,  e.g.  Davis  v.  Garrett,  vide  supra  ;  The  Dunbeth  (1897),  P.  133  ; 
Balian  v.  Joly  Victoria  (1890),  6  T.  L.  R.  345  ;  Joseph  Thorley  v.  Orchis  Co. 
(1907),  1  K.  B.  660  ;  Ijifernafionale  Guaiw,  etc.  v.  Macandreiv  (1909),  2  K.  B. 
360  ;   and  contrast  The  Europa  (1908),  P.  84. 

(re)  I.e.  the  shipowner  will  have  the  benefit  of  the  common  law  exceptions 
of  a  common  carrier,  if  he  can  shew  that  loss  by  one  of  those  excepted  causes 
was  not,  and  could  not  have  been,  occasioned  by  the  deviation.  Morrison 
V.  Shaw  Savill  (1916),  2  K.  B.  783 ;  Lilley  v.  Doubleday  (1881),  7  Q.  B.  D. 
510.  In  Morrison  v.  Shaw  Savill  only  the  second  of  the  propositions  in 
the  text  above  is  insisted  on  as  necessary  ;  but  the  cause  of  loss  in  question 
was  admittedly  the  King's  enemies.  Theoretically,  it  is  submitted,  the 
shipowner  must  also  prove  the  first  proposition.  Practically,  proof  of  the 
second  proposition  is  hardly  possible  as  regards  any  cause  of  loss  except 
inherent  vice  of  the  goods. 

(o)  Pickford,  J.,  in  Internationale,  etc.  v.  Macamlrew  (1909),  2  K.  B.  360, 
commenting  on  Joseph  Thorley  v.  Orchis  Co.  (1907),  1  K.  B.  660,  suggests 
that  this  is  not  correct  as  regards  loss  or  damage  occurring  on  the  voyage 
before  the  deviation  takes  place.  But  in  that  case  Pickford,  J.,  was  dealing 
with  damage  arising  from  inherent  vice  of  the  goods.  And  his  decision  can 
be  supported  on  the  ground  that  the  sliipowner  proved  (i.)  loss  by  inherent 
vice,  and  (ii.)  that  this  loss  must  have  occurred  even  if  there  had  been  no 
deviation.  In  the  case  of  loss  by  an  exception  in  the  bill  of  lading  {e.g.  sea- 
perils)  occurring  before  the  deviation,  the  shipowner,  it  is  submitted,  would 
not  be  entitled  to  rely  on  the  exception.  The  deviation  has  displaced  and 
destroyed  his  special  contract. 

ip)  Query  if  this  could  amount  to  the  contract  rate  of  freight  if  the  goods 
were  deUvered  damaged  ? 
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down,  perhaps  the  shipowner  could  only  claim  the  market 
rate  and  not  the  contract  rate  of  freight. 

Deviation  rendered  necessary  by  a  breach  of  the  war- 
ranty of  seaworthiness  is  a  permissible  deviation,  in  the 
sense  that  such  deviation  does  not  displace  the  contract 
of  carriage  and  deprive  the  shipowner  of  the  benefit  of  its 
terms  (q)  ;  but  (semhle)  on  the  ground  of  the  breach  of  the 
warranty  the  shipowner  may  under  such  circumstances 
be  deprived  of  any  right  to  claim  contribution  in  general 
average  in  respect  of  the  expenses  at  the  port  of  refuge 
to  which  he  deviates  (r). 

See  also  Article  50  as  to  the  shipowner's  right  to  land 
cargo  temporarily  at  a  second  port  of  loading. 

Note. — Express  stipulations  limiting  this  implied  contract  are 
now  usually  introduced  into  charters  and  bills  of  lading,  e.g.  : — 

"  With  liberty  to  call  at  any  ports  in  any  order,  to  sail  without 
pilots,  and  to  tow  and  assist  vessels  in  distress,  and  to  de\^ate  for 
the  purpose  of  saving  life  or  property." 

Such  a  clause  allows  the  shipowner  to  take  on  board  cargo  at 
the  port  of  call,  unless  he  has  already  contracted  for  the  whole 
reach  of  the  ship  (s),  but  not  to  go  out  of  the  course  of  the  original 
voyage  to  discharge  such  cargo  {t). 

And  "  liberty  to  tow  and  assist  vessels  in  all  situations."  This 
latter  clause  will  protect  a  ship  in  towing  off  a  stranded  vessel, 
though  no  life  is  in  danger,  and  though  the  vessel  towing  is 
wrecked  and  her  cargo  lost  (u)  ;  and  though  the  towage  delays 
the  chartered  adventure,  if  it  does  not  frustrate  its  commercial 
object  (.r). 

All  these  clauses  must  be  construed  in  the  light  of  the  com- 
mercial adventure  undertaken  by  the  shipowner.  Thus  a  clause 
giving  leave  "  to  call  at  any  ports,"  will  only  allow  the  shipowner 
to  call  at  ports  which  ^vill  be  passed  in  the  ordinary  course  of 
the  named  voyage  in  their  geographical  order  (y)  ;  the  words 
"  in  any  order,"  will  allow  the  shipowner  to  depart  from'geogra- 


(q)  Kish  V.  Taylor  (1912),  A.  C.  604. 

(r)  Strang  v.  Scott  (18i9),  14  A.  C.  601  ;  see  Kish  v.  Taylor  (ubi  supra),  at 
pp.  619,  620. 

(s)  Caffin  V.  Aldriclge  (1895),  2  Q.  B.  648  (C.A.). 

(t)  The  Dunheth  (1897),  P.  133. 

{u)  Stuart  V.  British  d-  African  Navigation  Co.  (1875),  32  L.  T.  257. 

(a;)  Potter  v.  Burrell  (1897),  1  Q.  B.  97. 

[y)  Leduc  v.  Ward  (1888),  20  Q.  B.  D.  475  ;  Glyrin  v.  Margetson  (1893), 
A.  C.  351  ;    White  v.  Granada  S.S.  Co.  (1896),  13  T.  L.  R.  1. 
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phical  order  (z)  ;  but  even  when  there  are  general  words  giving 
liberty  to  call  at  ports  outside  the  geographical  voyage,  these  will 
be  cut  down,  by  the  special  description  of  the  voyage  undertaken, 
to  ports  on  the  course  of  that  voyage  (z).  What,  however,  is  the 
voyage  must  be  determined  in  the  light  of  commercial  custom  as 
well  as  by  considerations  of  geography  {a). 

Whether  any  particular  port  is  an  "  intermediate  port,"  within 
the  meaning  of  a  general  liberty  to  call  at  intermediate  ports,  is 
a  question  of  fact  in  each  case,  to  be  decided  upon  consideration 
of  all  the  circumstances, — e.g.  the  class  and  size  of  the  ship,  the 
nature  of  the  voyage,  the  usual  and  customary  course,  the  usual 
and  customary  ports  of  call,  and  the  nature  and  position  of  the 
port  in  question  (6). 

A  clause  in  bills  of  lading  is  not  uncommon  to  this  effect : 
"  With  liberty  to  carry  the  goods  or  any  part  of  them  beyond  their 
port  of  destination,  and  to  tranship,  land,  and  store  them  either 
on  shore  or  afloat,  and  reship  and  forward  them  at  the  shipowner's 
expense  but  at  merchant's  risk  "  (c). 

Case  1. — A  ship  was  chartered  to  convey  lime  from  X.  to  Z.  She 
unnecessarily  deviated  from  the  usual  course,  and  during  such  de- 
viation the  lime  suffered  damage  by  rain.  Held,  that  the  charterer 
was  entitled  to  recover  such  damage  from  the  shipowner  (d). 

Case  2. — A  ship  was  chartered  to  proceed  from  X.  to  Z.  ;  on 
her  voyage  she  went  tj  the  assistance  of  a  vessel  in  distress,  and 
agreed  to  tow  her  to  Y.  (out  of  her  course)  ;  while  thus  towing  she 
was  wrecked.  The  jury  found  the  deviation  not  reasonably 
necessary  to  save  life,  but  reasonably  necessary  to  save  property. 
Held,  that  such  a  deviation  was  unjustifiable,  and  that  the  cargo 
owners  could  recover  against  the  shipowner  (e). 

Case  3. — Oranges  were  shipped  at  Malaga,  under  a  bill  of  lading, 


(z)  Glynn  v.  Margetson  (1893),  A.  C.  351  ;  see  also  Evans  v.  Cunard  Co. 
(1902),  18  Times  L.  R.  37-i.  The  words  of  such  a  clause  may,  however,  be 
wide  enough  to  entitle  the  shipowner  even  to  alter  the  named  destination  of 
the  ship,  and  (by  virtue  of  a  clause  giving  hberty  to  tranship)  to  tranship  the 
goods  from  the  new  destination.  Hadji  Ali  Akbar  v.  Anglo-Arabian,  etc.  Co. 
(190G),  11  Com.  Cas.  219. 

(a)  Evans  v.  Cuimrd  Co.  (1902),  18  Times  L.  R.  374,  where  the  goods  were 
shipped  from  Bari  in  Italy  to  Liverpool  with  a  widely  worded  deviation 
clause,  and  on  evidence  of  the  business  practice  as  to  shipments  from  Bari, 
it  was  held  that  proceeding  via  Constantinople  was  not  beyond  the  hberty 
given  by  the  bill  of  lading. 

(6)  Morrison  v.  Shaw  Savill  (1916),  2  K.  B.  783.  See  especially  Swinfen 
Eady,  L.J.,  at  p.  795.  See  also  Smith  v.  The  King  (1917),  33  T.  L.  R. 
159. 

(c)  Held,  that  when  the  ship  carrying  the  goods  has  arrived  at  her  port 
of  destination  the  owner  is  not  entitled,  under  this  clause,  to  refuse  delivery, 
and  to  carry  them  on  to  another  port  and  thence  ship  them  back.  Sargent 
V.  East  Asiatic  Co.  (1915),  21  Com.  Cas.  44.  Held,  on  a  sUght  variation 
of  the  facts,  that  the  shipowner  was  so  entitled.  Broken  Hill  Co.  v.  P.  <&  O. 
Co.  (1917),  1  K.  B.  688. 

(d)  Davis  V.  Garrett  (1830),  6  Bing.  716.  Cf.  Leduc  v.  Ward  (1888),  20 
Q.  B.  D.  475;  The  Dunbeth  (1897),  P.  133;  and  Balian  v.  Joly  Victoria 
(1890),  6  T.  L.  R.  345. 

(e)  Scaramanga  v.  Stamp  (1880),  5  C.  P.  D.  295. 


254  FEBMISSIBLE  DEVIATION. 

stating  shipment  on  board  a  steamer  "  now  lying  in  the  port  of  M., 
bound  for  Liverpool  with  liberty  to  proceed  to  and  stay  at  any 
port  or  ports  in  any  rotation  in  the  Mediterranean,  Levant,  Black 
Sea,  or  Adriatic,  or  on  the  coasts  of  .  .  .  Spain  .  .  .  for  the 
purpose  of  delivering  coals,  cargo,  or  passengers,  or  any  other 
purpose  whatever."  The  steamer  on  leaving  Malaga,  proceeded 
to  B.,  a  port  two  days  off  in  the  opposite  direction  to  L.,  where 
she  loaded  cargo  and  then  returned  and  proceeded  to  L.  By 
reason  of  this  delay,  the  oranges  were  rotten  on  arrival  at  L. 
Held,  that  the  general  words  must  be  limited  by  the  specified 
voyage,  and  only  allowed  the  ship  to  call  at  ports  fairly  and 
substantially  in  the  ordinary  course  of  the  voyage,  and  that  they 
did  not  justify  the  actual  deviation  (  /  ). 

Case  4. — Goods  were  shipped  under  a  bill  of  lading  which 
contained  an  exception  of  negligence  of  stevedores  in  discharging 
the  ship.  The  ship  deviated  from  the  voyage  described  in  the 
bill  of  lading.  The  cargo  was  damaged  by  the  negligence  of  the 
stevedores  in  discharging  the  cargo.  Reld,  that  the  deviation 
deprived  the  shipowner  of  the  benefit  of  the  exception,  and  he  was 
liable  for  the  damage  {g). 

Case  5. — Cargo  of  a  perishable  nature  was  shipped  under  a  biU 
of  lading  giving  leave  to  call  at  ports  A.  and  B.,  and  with  various 
exceptions.  The  ship  was  unduly  delayed  at  A.  and  B.,  but  not 
by  reason  of  any  failure  of  the  shipowner  to  use  reasonable 
dispatch.  After  leaving  B.,  the  ship  deviated  from  the  voyage 
expressed  in  the  bill  of  lading,  and  spent  six  days  on  such  devia- 
tion. The  cargo  was  damaged  by  the  delays  at  A.  and  B.,  and 
during  the  deviation.  Held,  that  the  shipowner  was  liable  for 
so  much  of  the  damage  as  was  caused  by  the  delay  due  to  the 
deviation  (h). 

Case  6. — Cargo  of  H.  was  shipped  in  Xew  Zealand  on  a  liner 
for  carriage  to  London.  The  bill  of  lading  contained  a  general 
liberty  to  call  at  intermediate  ports.  The  ship  left  the  usual 
track  to  London  in  order  to  land  other  cargo  at  Havre,  ^^^len 
approaching  Havre  the  vessel  was  torpedoed  by  a  Grerman 
submarine,  and  H.'s  cargo  was  lost.  Held,  (i. )  that  there  was  a 
deviation,  Havre  not  being  an  intermediate  port  within  the 
liberty,  and  (ii.)  that,  as  the  shipowner  could  not  prove  that  the 
cargo  must  have  been  lost  by  King's  enemies  if  there  had  been 
no  deviation,  he  was  liable  to  pay  damages  for  the  loss  {i). 


Article  100. — Master's  Authority  to  delay  and  deviate  in 

Cases  of  Necessity. 

If  a  master  receives  credible  information  that  if  he  con- 
tinues in  the  direct  course  of  his  voyage  his  ship  or  its 
cargo  will  be  exposed  to  some  imminent  peril,  as  \>y  hostile 


( / )  Glynn  v.  Margetson  (1893),  A.  C.  351  ;   White  v.  Granada  Co.  (1896),  13 
Times  L.  R.  1. 

{g)  Joseph  Thorley  v.  Orchis  Co.  (1907),  1  K.  B.  660. 

(h)  Internationale  Guano,  etc.  v.  Macaiidreiv  (1909),  2  K.  B.  360. 

(i)  Morrison  v.  Shaw  Savill  (1916),  2  K.  B.  783. 
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capture,  pirates,  icebergs,  or  other  dangers  of  navigation, 
or  where  ship  or  cargo  have  been  damaged  and  repairs  or 
reconditioning  are  necessary  (k),  he  will  be  justified  in 
reasonable  delay  to  ascertain  the  nature  of  the  danger,  and 
reasonable  delay  or  deviation  to  avoid  or  repair  (k)  it,  or 
to  consult  his  owners,  if  communication  with  them  is 
possible  (Z).  It  is  not  necessary  that  the  danger  should 
be  common  to  ship  and  cargo  :  it  will  be  sufficient  if  it 
affects  either  of  them  (m). 

If  the  master  delays  or  deviates  unreasonably,  or  to  a 
greater  extent  than  a  prudent  man  under  the  circumstances 
would  adopt,  the  cargo  owner's  position  depends  on 
whether  the  delay  is  so  unreasonable  as  to  put  an  end  to 
the  contract  from  a  commercial  point  of  view.  If  it  is, 
he  will  be  justified  in  requiring  his  goods  at  the  port  of 
delay  without  payment  of  any  freight  {71)  ;  if  it  is  unrea- 
sonable, but  not  so  much  so  as  from  a  commercial  point 
of  view  to  put  an  end  to  the  contract,  his  remedy  will  be  an 
action  for  damages  (o). 

If  the  delay  or  deviation  is  reasonable,  the  charterer 
cannot  require  the  goods  short  of  the  port  of  destination, 
without  the  payment  of  full  freight  (p). 

Case  1. — A  Prussian  ship  with  a  contraband  cargo  was  chartered 
from  X.  to  an  English  port  for  orders  ;  thence  to  any  safe  port  in 
England  or  the  continent  between  Havre  and  Hamburg  ;    she 


(k)  Cf.  Phelps,  James  dh  Co.  v.  Hill  (1891),  1  Q-  B.  605.  It  would  seem 
from  this  case,  that  where  the  ship  is  a  general  ship,  and  therefore  there  are 
many  owners  of  cargo,  it  will  rarely,  if  ever,  be  necessary  to  communicate 
with  them  for  authority  to  dela}'  or  deviate,  even  if  one  of  the  objects  of 
such  action  is  reconditioning  of  cargo  :  sed  qucere  ;  and  see  Article  98,  ante, 
note  (y),  p.  248. 

(I)  The  Teutonia  (1872),  L.  R.  4  P.  C.  171,  at  p.  179;  Nobel  v.  Jenkins 
(1896),  2  Q.  B.  326  ;  The  San  Roman  (1873),  L.  R.  5  P.  C.  301 ;  The  Wilhelm 
Schmidt  (1871),  25  L.  T.  34 ;  The  Express  (1872),  L.  R.  3  A.  &  E.  597 ;  The 
Heinrich  (1871),  L.  R.  3  A.  &  E.  424 ;  Pole  v.  Cetcovitch  (1860),  9  C.  B.,  N.  S. 
430.  Where  the  danger  was  foreseen  by  the  shipowner,  who  after  considera- 
tion gave  his  master  orders  to  pursue  a  certain  course,  the  master  had  no 
power  to  deviate  from  that  course  in  consequence  of  that  danger :  The 
Roebuck  (1874),  31  L.  T.  274. 

(m)  The  Teutonia,  vide  supra. 

(n)  See,  however.  The  Patria  (1871),  L.  R.  3  A.  &  E.  436,  at  p.  464,  on 
which  see  note  (r),  post :  contra,  see  Castel  v.  Trechman  (1884),  I  C.  &  E. 
276. 

(0)  See  Articles  28,  30,  and  see  Article  99  as  to  the  nature  of  his  claim  for 
damages. 

(p)  The  Teutonia,  vide  post. 
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received  orders  to  proceed  to  Dunkirk,  and  had  arrived  off  that 
port  on  June  16,  when  she  was  informed  that  war  had  broken  out 
between  Trance  and  Prussia.  The  captain  sailed  to  the  Downs 
to  inquire,  and  anchored  there  on  June  17  (Sunday)  ;  on  the  18th, 
the  shipowner  ordered  him  not  to  go  into  Dunkirk  ;  on  the  19th 
he  put  into  Dover,  and  there  was  informed  that  war  between 
France  and  Prussia,  imminent  from  the  10th  of  June,  had  been 
declared  on  the  19th.  Held,  that  putting  back  to  the  Downs  to 
obtain  information  and  the  delay  on  the  r9th  were  justifiable,  and 
that  the  goods  owners  could  not  obtain  their  goods  at  Dover  with- 
out payment  of  fuU  freight  (q). 

Case  2. — Coffee  was  shipped  on  a  German  ship,  under  a  bill  of 
lading,  containing  only  an  exception  of  perils  of  the  seas,  from 
America  to  Hamburg.  Near  Falmouth  the  master  was  informed 
that  war  had  broken  out  between  France  and  Germany,  and  he 
accordingly  put  into  F.  on  August  23.  Hamburg  was  then 
blockaded  by  the  French  Fleet,  and  remained  blockaded  till 
September  18.  During  all  that  time  and  until  November  7,  the 
English  Channel  and  North  Sea  were  rendered  unsafe  by  French 
cruisers.  On  September  18,  when  the  blockade  was  raised,  the 
goods  owner  offered  full  freight  for  the  goods  delivered  either  at  F. 
or  at  Hamburg.  The  master  refused  to  proceed  to  Hamburg  on 
the  ground  of  the  danger  of  capture,  and  refused  to  deliver  the 
cargo.  Held,  that  the  master's  delay  (of  fifty  days,  September  18 
to  November  7),  was  unreasonable,  and  his  refusal  either  to 
proceed  to  H.  or  to  deliver  the  cargo,  a  breach  of  the  contract  (r)  ; 
and  that  the  goods  owners  were  therefore  entitled  to  the  cargo. 

Case  3. — Goods  were  shipped  at  Swansea  on  a  general  ship 
starting  from  Bristol,  and  calling  at  S.,  to  New  York.  The  ship 
put  into  Queenstown,  with  damage  to  ship  and  cargo  through  bad 


(?)  The  Teutonia  ( 1872),  L.  R.  4  P.  C.  171.     The  San  Boman,  The  Heinrich, 

The  Exjyress,  and  The  Wilhelm  Schmidt,  note  {l)  -supra,  all  arose  out  of  similiar 
circumstances,  and  in  effect  decided  that  reasonable  apprehension  of  capture 
justifies  delay  or  de\-iation.  The  latter  part  of  the  decision  in  The  Teutonia 
can  be  supported  either  on  the  groiuid  in  the  judgment,  that  the  master  was 
entitled  to  delay  for  a  reasonable  time  by  fear  of  capture,  and  could  not  be 
required  to  abandon  his  voyage  without  the  pajTnent  of  full  freight ;  or  on 
the  ground  that  as  the  charterers  had  not  named  a  port  which  could  safely 
be  entered,  the  fulfilment  of  the  voyage  was  prevented  by  their  failure  to 
name  a  "  safe  port,"  and  therefore  the  master  was  entitled  to  full  freight.  See 
post.  Article  139.  And  see  St.  Enoch  Co.  v.  Phosphate  Co.  (1916),  2KB.  624. 
(r)  The  Patria  (1871),  L.  R.  3  A.  &  E.  436.  It  is  difiicult  to  understand 
this  case,  as  the  same  judge  had  held  a  longer  delay  from  similar  causes 
reasonable  in  other  cases  :  {e.g.  San  Eoman,  53  days  ;  Express,  170  days). 
The  absence  of  the  exception  "  restraint  of  princes  "  may  make  the  difference 
(see  Article  82).  It  may  be,  though  it  is  not  so  stated,  that  the  delay  put 
an  end  commercially  to  the  contract ;  or  the  case  may  be  rested  on  the 
ground  that  the  goods  owner  was  entitled  to  demand  his  goods  on  tender  of 
full  freight,  which,  however,  would  not  prove  that  he  was  entitled  to  them 
without  any  payment  of  freight  on  the  ground  of  unreasonable  delay. 
Sir  R.  Philhmore  suggested  that  on  the  refusal  of  the  master  to  proceed  to 
H.  the  goods  owners  were  entitled  to  their  goods  on  pajTuent  of  a  pro  rata 
freight,  but  it  seems  clear  that  such  a  refusal  if  wrongful  would  entitle  them 
to  their  goods  without  payment  of  any  freight  at  all.  Medeiros  v.  Hill 
(1832),  8  Bing.  231,  shews  that,  if  the  parties  knew  of  the  blockade  when 
the  charter  was  entered  into,  the  existence  of  the  blockade  would  be  no 
defence  to  an  action  for  not  proceeding  towards  the  blockaded  ports. 
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weather.  The  captain  communicated  with  the  shipowners  at 
Bristol,  who  ordered  him  to  return  there.  He  did  not  communi- 
cate with  the  cargo  owners.  When  in  the  Avon,  the  ship  and 
cargo  were  lost  by  an  excepted  peril.  Cargo  owners  sued  the 
shipowner  for  loss  on  a  deviation.  It  was  proved  that  the  ship, 
but  not  the  cargo,  could  be  repaired  at  Queenstown  ;  that  ship 
and  cargo  could  be  repaired,  and  cargo  sold  at  Swansea,  sixty  miles 
short  of  Bristol ;  that  ship  could  be  advantageously  repaired  and 
cargo  sold  at  Bristol,  though  there  was  no  evidence  as  to  whether 
the  cargo  could  be  reconditioned  there.  The  jury  found  the 
master  had  acted  reasonably  and  the  deviation  was  justifiable. 
The  C.  A.  refused  to  disturb  their  verdict,  and  held,  that  under  the 
circumstances  there  was  no  necessity  to  communicate  with  the 
cargo  owners  and  obtain  their  sanction  (s). 


Article  101. — Master's  Duty  to  take  care  of  Goods. 

The  master,  as  representing  the  shipowner,  has  the  duty 
of  taking  reasonable  care  of  the  goods  entrusted  to  him,  in 
doing  what  is  necessary  to  preserve  them  on  board  the  ship 
during  the  ordinary  incidents  of  the  voyage,  e.g.  by  venti- 
lation, pumping,  or  saving  goods  which  accident  has 
exposed  to  danger  (t). 

He  has  also  the  duty  of  taking  reasonable  measures  to 
prevent  the  loss  or  deterioration  of  the  goods  even  by 
reason  of  accidents,  for  the  necessary  effects  of  which  the 
shipowner  is  by  reason  of  the  bill  of  lading  under  no 
hability,  and  the  shipowner  will  be  liable  {u)  for  any 
neglect  of  such  duty  by  the  master  {t). 

The  place,  the  season,  the  extent  of  the  deterioration, 
the  opportunities  at  hand,  the  interests  of  other  persons 


is)  Phelps,  James  cfc  Cn.  v.  Hill  (1891),  1  Q.  B.  605.    See  note  (y),p.  248. 

(0  Notara  v.  Henderson  (1872),  L.  R.  5  Q  B.  346;  7  Q.  B.  225,  per 
Willes,  J.,  at  p.  235;  Tronson  v.  Dent  (1853),  8  Moore,  P.  C.  419;  Austral- 
asian Navigation  Go.  v.  Morse  (1872),  L.  R.  4  P.  C.  222.  Cf.  Garriock  v. 
Walker  (1873),  1  Sc.  Sess.  Cases,  4th  Ser.  100;  Adam  v.  Morris  (1890),  18 
Sc.  Sess.  Cases,  153  ;  Phelps,  James  d-  Co.  v.  Hill  (1891),  1  Q.  B.  605 ; 
Hansen  v.  Dunn  (1906),  11  Com.  Cas.  100.  The  master  is  entitled  to  esti- 
mate the  extent  of  delay  to  the  adventure  by  the  probabihties  of  the  case, 
and  if  he  is  justified  by  them  in  not  incurring  the  delay,  he  will  not  after- 
wards be  held  Hable  because  his  expectations  are  falsified  by  events  :  The 
Savona  (1900),  P.  252.  For  a  discussion,  whether  in  case  of  wreck  of  the 
ship,  the  shipowners  may  charge  for  the  services  of  agents  in  saving,  con- 
ditioning, and  forwarding  the  goods,  see  Bose  v.  Bank  of  Australasia  (1894), 
A.  C.  687. 

{u)  This  is  not,  like  the  authority  to  tranship,  a  power  for  the  benefit  of  the 
shipowner  only,  to  secure  his  freight :  De  Cuadra  v.  Swann  (1864),  16  C.  B., 
N.  S.  772. 

8.  c.-p.  17 
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in  the  adventure  whom  it  might  be  unfair  to  delay  for 
the  sake  of  that  part  of  the  cargo  in  peril,  all  the  cir- 
cumstances affecting  risk,  trouble,  delay,  and  incon- 
venience, must  be  taken  into  account.  The  performance 
of  the  duty  cannot  be  insisted  on  if  it  involves  deviation, 
but  reasonable  delays  in  a  port  of  call  for  purposes 
connected  with  the  voyage,  though  not  necessary  to 
its  completion,  will  not  amount  to  deviation  {v). 

As  the  master  has  to  exercise  a  discretionary  power, 
his  owner  will  not  be  liable  unless  it  is  affirmatively 
proved  that  the  master  has  been  guilty  of  a  breach  of 
duty  {v). 

Semble,  the  master  will  have  a  lien  on  the  goods  for 
any  expenses  incurred  in  the  performance  of  such  duty  (x). 

Case  1. — F.  shipped  beans  on  the  S.  on  a  voyage  to  Z.,  the  bill  of 
lading  giving  leave  to  call  at  ports  on  the  voyage.  The  vessel 
called  at  Y.,  and  on  her  way  out  came  into  collision,  whereby  the 
beans  were  damaged  by  salt  water  ;  she  put  back  to  Y.  The  wet 
beans  might  have  been  warehoused  and  dried  at  Y.,  with  material 
benefit  to  them,  and  without  unreasonable  delay  to  the  adventure. 
The  ship  proceeded  to  L.  without  drying  them.  Held,  that  the 
shipowners  were  liable  to  F.  for  the  master's  failure  to  dry  the 
beans  (?/). 

Case  2. — A  ship  carrying  a  cargo  of  maize  from  the  Plate  to  Port 
Elizabeth,  put  into  Cape  Town  in  a  damaged  condition.  The 
captain  communicated  with  his  owners,  with  underwriters  on  ship, 
freight,  and  cargo ,  and  with  owners  of  cargo .  Unreasonable  delay 
ensued  while  it  was  being  considered  whether  the  ship  should  be 
repaired  to  continue  the  voyage,  be  towed  with  the  cargo,  or  the 
cargo  transhipped  to  earn  freight,  and  owing  to  the  conflict  of 
interests  in  these  various  courses,  the  cargo  was  damaged  by  being 
kept  on  board  during  this  delay.  Held,  that  the  shipowner  was 
liable  to  the  cargo  owners  for  the  damage  (z). 


Article  102. — Master's  Power  to  sell  damaged  Goods. 

The  condition  of  the  goods  may  be  such  that  immediate 
sale  is  the  wisest  course  in  the  interests  of  the  cargo 
owner  ;  in  such  a  case  the  master,  if  he  cannot  communi- 
cate with  the  cargo  owner  and  receive  his  instructions, 


(v)  See  note  (t),  p.  2.57,  ante. 

(x)  Hingston  v.  Wendt  (1876),  1  Q.  B.  D.  367.     See  per  Blackburn,  J.,  at 
p.  373. 

(y)  Notara  v.  Henderson  (1872),  L.  R.  7  Q.  B.  225. 
(2)  Hansen  v.  Dunn  (1906),  11  Com.  Cas.  100. 
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will  be  bound  to  sell  them  (a).  Such  a  condition  will 
arise  if  the  master  cannot  convey  the  goods  or  cause 
them  to  be  conveyed  to  their  destination  as  merchantable 
articles,  either  at  all,  or  without  an  expenditure  clearly 
exceeding  their  value  after  their  arrival  at  their  destina- 
tion (6). 

Case  1. — Maize  was  shipped  on  a  voyage  from  X.  to  Z.  ;  at  Y., 
an  intermediate  port,  it  was  found  heated  and  sprouting ;  the 
master  transhipped  it  into  lighters  :  and  informed  the  shipper's 
agent  by  telegraph  on  March  10  and  13  of  its  condition,  suggesting 
that  it  could  not  be  carried  on.  He  received  two  telegrams  in 
reply  that  the  shipper  wished  the  grain  to  be  forwarded.  On 
March  27  the  captain  telegraphed  again:  "Have  held  survey 
which  reports  grain  unfit  for  shipment ;  will  be  sold  to-morrow  by 
public  auction  "  ;  and  it  was  sold  on  the  28th.  The  sale  was  a 
prudent  measure,  but  not  one  of  such  urgent  necessity  as  to  give 
no  time  or  opportunity  for  communicating  with  the  owner. 
Held,  that  no  case  was  made  out  entitling  the  master  to  sell,  as 
he  was  bound  to  have  waited  the  result  of  his  communication  of 
the  proposed  sale  to  the  owner  (c). 

Case  2. — The  ship  i?.,  with  a  mixed  cargo  of  metal  and  perishable 
articles,  was  wrecked,  on  AprU  19,  in  Algoa  Bay,  fifty  miles  from 
Port  Elizabeth.  The  Consul  there,  on  April  22,  advised  the  cap- 
tain to  sell  the  ship  and  cargo,  which  he  did  on  April  30.  The 
captain  did  not  go  to  P.E.,  or  make  any  attempt  to  raise  money 
for  salvage,  or  to  induce  others  to  attempt  the  salvage.  He  had 
no  funds  in  his  hands.  There  was  conflicting  evidence  as  to 
whether  such  attempts,  if  made,  would  have  been  successful,  but 
much  evidence  that  the  course  adopted  was  the  most  prudent. 
Held,  that  no  necessity  for  the  sale  existed,  such  as  would  make  the 
master  the  agent  of  the  cargo  owner  to  effect  a  sale,  and  that  the 
sale  must  therefore  be  rescinded  (d). 


(a)  Australasian  S.  Nav.  Co.  v.  Morse  (1872),  L.  R.  4  P.  C.  222  ;  Acatos  v. 
Burns  (1878),  3  Ex.  D.  282;  Tronson  v.  Dent  (1853),  8  Moore,  P.  C.  419, 
449,  et  seq.  ;  Atlantic  Insurance  Co.  v.  Huth  ( 1880),  16  Ch.  D.  474  ;  Vlierhoom 
V.  Chapman  (1844),  13  M.  &  W.  230,  and  see  Articles  97,  98.  As  to  Germaa 
law,  see  The  August  (1891),  P.  328  ;   The  Industrie  (1894),  P.  58. 

(6)  Atlantic  Insurance  Co.  v.  HutJi  (1880),  v.  s.  at  p.  481.  As  to  the  persoa 
liable  for  unjustifiable  sale  by  master,  see  Wagstaff  v.  Anderson  (1879),  4 
C.  P.  D.  283,  and  Articles  2,  93. 

(c)  Acatos  V.  Burns  (1878),  3  Ex.  D.  282.  See  also  Atistralasian  S.  Nav. 
Co.  V.  Morse  (1872),  L.  R.  4  P.  C.  222,  cited  ante,  Article  98,  Case  3,  p.  250. 

(d)  Atlantic  Insurance  Co.  v.  Huth  (1880),  16  Ch.  D.  474.  The  sale  was 
rescinded  as  invalid  by  the  law  of  the  country  where  it  was  made  ;  if  it  had 
been  valid  by  that  law,  though  invaUd  by  Enghsh  law,  it  could  not  have  been 
rescinded,  though  the  captain  would  be  responsible  to  the  owners  of  the  cargo 
for  an  improper  sale  :  Cammell  v.  Sewell  ( 1860),  5  H.  &  N.  728. 
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Article  103. — Masters  Power  of  Transhipment. 

Where  an  English  vessel  (e)  in  which  goods  are  shipped 
is  hindered  by  an  excepted  peril  from  completing  the  con- 
tract voyage,  if  the  obstacle  can  be  overcome  by  reasonable 
expenditure  or  delay,  the  shipowner  must  do  his  best  to 
overcome  it.  It  is  only  where  an  excepted  peril  renders 
the  completion  of  the  voyage  physically  impossible,  or 
so  clearly  unreasonable  as  to  be  impossible  in  a  business 
point  of  view,  that  the  shipowner  is  justified  in  throwing 
up  the  voyage  without  the  consent  of  the  charterer  or 
shipper  (/). 

Where  the  shipowner  is  prevented  from  completing 
the  contract  voyage,  by  a  peril  which  cannot  be  overcome 
in  a  reasonable  time,  or  damage  which  cannot  be  repaired 
at  a  reasonable  expense,  he  is  not  bound  either  to  repair 
or  tranship  (g)  ;  though,  if  he  elects  to  do  neither,  he 
must  hand  over  his  cargo  to  the  cargo  owner  (h)  freight 
free,  or,  if  the  cargo  owner  is  not  present  to  receive  it, 
the  master  must  act  for  the  best,  and  as  the  cargo  owner's 
agent,  unless  he  can  consult  him.  He  has,  however,  the 
right  to  earn  his  freight  either  by  repairing  his  own  ship 
and  proceeding  to  the  port  of  destination,  or  by  tran- 
shipping the  goods  into  another  vessel  to  be  forwarded 
thither  {i),  and  he  may  delay  the  transit  a  reasonable 
time  for  either  of  these  purposes  (k).     If  he  spends  an 


(e)  See  Article  7  ;  The  Bahia  (1864),  B.  &  L.  292  ;  The  Express  (1872), 
L.  R.  3  A.  &  E.  597. 

(/)  Assicurazioni  v.  Bessie  Morris  S.S.  Co.  (1892),  1  Q.  B.  at  p.  581  ;  in 
C.  A.  (1892),  2  Q.  B.  652.     See  also  The  Savona  (1900),  P.  252. 

(g)  In  Shi'pton  x.  Thornton  (1838),  9  A.  &  E.  314,  the  point  was  much  dis- 
cussed whether  it  was  not  the  duty,  as  well  as  the  right,  of  the  master  to 
tranship  the  goods,  if  opportunity  offered.  The  point  was  not  determined, 
and  does  not  seem  to  have  been  expressly  decided,  except  by  Kemiedy,  J., 
in  a  dictum  in  Hansen  v.  Dunn  (1906),  11  Com.  Cas.  100,  at  p.  102.  And 
on  general  principles  (see  Article  30),  it  would  seem  that  there  is  no  such 
duty. 

{h)  See  per  Bowen,  L.J.,  in  Svendsen  v.  Wallace  (1884),  13  Q.  B.  D.  at 
p.  88. 

(i)  See  per  Lawrence,  J.,  in  Cook  v.  Jennings  (1797),  7  T.  R.  381,  at  p-  385, 
and  per  Lindley,  J.,  in  Hill  v.  Wihon  (1879),  4  C.  P.  D.  329,  at  p.  333 ;  De 
Cuadra  v.  Swann  (1864),  16  C.  B.,  N.  S.  772. 

(k)  The  Bahia  (1864),  B.  &  L.  292  ;  The  Soblomsten  (1866),  L.  R.  1  A.  & 
E.  293  ;  Carqo  ex  Galam  (1863),  B.  &  L.  167  ;  The  Gratihidine  (1801),  3  C. 
Rob.  240;    Shipton  v.  Thornton  (1838),  1  P.  &  D.  216,  231,  et  seq. 
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unreasonable  time  in  making  up  his  mind  which  course 
to  adopt,  and  the  cargo  is  damaged  during  the  delay, 
the  shipowner  will  be  liable  for  the  damage  to  the  cargo 
owner  (l). 

In  case  of  justifiable  transhipment  by  the  master  as 
agent  for  the  shipowner,  the  cargo  owner  will  be  bound  to 
pay  the  full  freight  originally  contracted  for,  though  the 
transhipment  was  effected  by  the  shipowner  at  a  smaller 
freight  (m). 

Semble,  that  the  master  cannot,  without  express 
authority,  bind  the  cargo  owner  to  more  unfavourable 
terms  in  the  contract  of  transhipment,  as  by  wider 
exceptions  (/i),  or  to  pay  a  larger  freight  than  that 
originally  contracted  for,  unless  communication  with  the 
cargo  owner  is  impossible,  and  forwarding  the  cargo  on 
such  terms  would  appear  to  a  reasonable  man  to  be  the 
most  beneficial  course  in  the  interests  of  the  cargo  (o). 

If  the  hindrance  of  the  ship's  voyage  is  not  caused  by 
an  excepted  peril,  the  shipowner  is  not  entitled  as  of  right 
to  tranship  on  his  own  account  on  terms  more  onerous  to 
the  shipper  than  the  original  contract,  (though  he  may 
be  bound  to  do  so  on  account  of  the  cargo  owner)  ;  but  he 
is  liable  for  delay  or  failure  to  deliver  (p). 

Note. — In  many  bills  of  lading  (especially  through  bills  of 
lading  and  bills  issued  by  regular  steamship  lines)  there  is  an 
express  provision  that  the  shipowner  shall  have  liberty  to  tranship 
and  forward  the  goods  "  by  any  other  line  "  (q),  or  "  by  any  other 
steamer  or  steamers."  The  terms  of  such  clauses  vary  consider- 
ably, but  there  is  not  usually  much  doubt  as  to  their  meaning. 

Where  in  such  a  clause  there  was  liberty  to  tranship  and 
forward  "  at  ship's  expense  but  at  shipper's  risk,"  it  was  held 
that  the  phrase  "  at  shipper's  risk  "  applied  only  to  the  process 


(I)  Hansen  v.  Dunn  (1906),  11  Com.  Cas.  100. 

(m)  Shipton  v.  TJiorntoyi,  vide  supra  ;  The  Bernina  (1886),  12  P.  D.  36. 

(n)  The  Bernina  (1886),  12  P.  D.  36. 

(o)  Gihhs  V.  Grey  (18.57),  2  H.  &  N.  22,  where  it  was  held  that  the  master 
had  no  power  to  bind  the  consignee  to  ship  a  full  cargo,  or,  semble,  to  pay 
a  higher  freight  than  that  current  at  the  time  ;  and  see  Cargo,  ex  Argos 
(1873),  L.  R.  5  P.  C.  134,  at  p.  165;  Shipton  v.  Thornton,  vide  infra,  at 
p.  234. 

ip)  Shipton  V.  Tlwrnlon,  vide  infra  ;   The  Bernina,  vide  infra. 

(q)  Which  phrase  does  not  mean  that  the  substituted  ship  must  be  a 
"  liner."     Hadji  AH  Akbar  v.  Anglo-Arabian  Co.  (1906),  11  Com.  CasJ  219. 
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of  transhipment,  and  did  not  supersede  the  general  provisions  of 
the  bill  of  lading  as  to  the  transit  after  transhipment  to  the 
destination  ()■). 

Case  1. — F.  shipped  goods  on  board  the  S.  at  a  named  freight  for 
a  voyage  from  X.  to  Z.  ;  on  the  voyage,  at  Y.  the  necessity  for 
transhipment  arose,  and  the  master  made  a  contract  for  the 
forwarding  of  the  goods  to  Z.  at  a  freight  which,  together  with 
pro  rata  freight  from  X.  to  Y.,  was  less  than  the  original  freight 
agreed  upon.  On  arrival  at  Z.  F.  refused  to  pay  more  than  such 
pro  rata  and  forwarding  freight.  Held,  that  he  was  bound  to  pay 
the  freight  originally  agreed  upon  (s). 

Case  2. — A  shipowner  carried  goods  under  a  contract  of  affreight- 
ment which  did  not  except  negligence  of  the  master  and  crew. 
The  ship  was  so  injured  by  the  negligence  of  her  master  as  to  be 
unable  to  complete  the  voyage  ;  and  the  master  thereupon  tran- 
shipped the  cargo  into  another  vessel  under  a  contract  containing 
an  exception  of  negligence  of  the  master  and  crew.  Such  vessel 
was  lost  by  negligence  of  the  master  and  crew.  Held,  that  the 
transhipment  being  for  the  benefit  of  the  shipowner  he  could  not 
bind  the  cargo  owner  by  more  onerous  exceptions,  and  was 
therefore  liable  for  the  loss  (t). 

Case  3. — A  ship  chartered  by  C.  to  proceed  to  London,  ran 
ashore  near  Gibraltar.  Ship  and  cargo  were  damaged  ;  the  ship 
was  repaired  in  six  weeks  at  a  cost  of  £700,  and  proceeded  to  the 
United  Kingdom  with  another  cargo.  Some  of  the  original  cargo 
was  sold,  some  with  the  consent  of  its  owners  was  transhipped  ; 
the  latter  cargo  could  have  been  carried  to  London  in  the  repaired 
ship  without  unreasonable  delay,  and  C.  never  consented  to  the 
original  voyage  being  abandoned.  Held,  that  the  shipowner,  if 
he  could  repair  within  a  reasonable  time,  and  at  a  reasonable 
cost,  was  bound  to  remedy  the  effect  of  the  excepted  perils,  and 
carry  on  the  cargo  in  the  same  ship  (x). 


Article  104. — Master's  Power  of  raising  Money  on  Cargo. 

The  master  will  be  entitled  to  raise  money  on  the  cargo, 
to  enable  him  to  complete  the  contract  voyage,  if  such 
course  is  the  most  beneficial  for  the  cargo  owner,  when  the 
master  cannot  obtain  money  in  any  other  way,  and  if  the 
cargo  owner  cannot  be  communicated  with,  or,  being  com- 
municated with,  omits  to  give  any  instructions  whatever. 

Money  may  be  so  raised  either  :   ( 1 . )  by  a  sale  of  part  of 


(r)  Stuart  v.  British  and  African  Co.  (1875),  32  L.  T.  257. 
(s)  Shipton  V.  Tliornton  (1838),  1  P.  &  D.  216.     See  Matthews  v.  Gibbs 
(1860),  30  L.  J.  Q.  B.  55. 

(t)  The  Bernina  (1886),  12  P.  D.  36. 

{x)  Assicurazioni  v.  Bessie  Morris  S.S.  Co.  (1892),  2  Q.  B.  652. 
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the  cargo  {y)  ;  in  which  case  the  goods  owner  may  either 
treat  the  proceeds  of  the  sale  as  a  loan  to  the  shipowner  ; 
or,  if  the  vessel  reaches  her  destination,  he  may  claim  an 
indemnity  against  any  loss  occasioned  to  him  by  the  sale, 
but  in  the  latter  case  he  must  pay  the  freight  which  would 
have  been  earned  if  the  goods  sold  had  been  carried  to 
their  destination  (z).  (2.)  By  a  loan  on  the  special 
security  of  the  cargo,  analogous  to  a  bottomry  bond  (z). 


Article  105. — Bottomry. 

By  English  law  (a)  the  master  as  agent  of  the  cargo 
owner  has  authority  to  bind  the  cargo  by  a  bottomry  bond 
as  security  for  advances  made  to  him,  when  such  advances 
are  necessary  in  the  interests  of  the  cargo  (6),  and  when  it 
is  either  impossible  to  communicate  with  the  cargo  owner 
and  receive  his  instructions  within  such  a  time  as  will 
afford  any  reasonable  prospect  of  success  in  protecting 
the  cargo  (c),  or  when,  a  proper  communication  {d)  of  the 
necessity  of  raising  money  by  bottomry  having  been  mad© 
to  the  cargo  owner,  he  has  omitted  to  send  any  instruc- 
tions to  the  master  (e). 


(y)  See  Hopper  v.  Burness  (1876;,  1  C.  P.  D.  137,  and  Articles  97,  98. 

(2)  See  Article  143  on  Freight.'^  This  contract  is  sometimes  known  as 
respondentia,  on  which  see  Busk  v.  Fearon  (1803),  4  East,  319;  Glover  v. 
Black  (1763),  3  Burr.  1394  ;   The  Sultan  (1859),  Swabey,  504. 

(a)  The  law  by  which  the  powers  of  the  master  to  bind  ship  and  cargo  by 
a  bottomry  bond  are  to  be  determined  is,  in  the  absence  of  express  evidence 
of  contrary  intention,  the  law  of  the  ship's  flag.     See  Article  7. 

(b)  The  Hamburg  (1864),  2  Moore,  P.  C,  N.  S.  289  ;  The  Karnak  (1869), 
L.  R.  2  P.  C.  505 ;  The  Onward  (1873),  L.  R.  4  A.  &  E.  38,  at  p.  58  ;  The 
Gratitudine  (1801),  3  C.  Rob.  240;  The  Faithful  (1862),  31  L.  J.  Adm.  81  ; 
Wallace  v.  Fielden  (1851),  7  Moore,  P.  C.  398;  Dymoml  v.  Scott  (1877), 
5  Sc.  Sess.  C,  4th  Ser.  196.  When  the  master  has  bound  the  cargo  without 
authority,  the  cargo  owner  can  recover  from  the  shipowner  any  sums  he 
has  had  to  pay  to  obtain  the  cargo,  on  an  imphed  contract  of  indemnity  : 
Benson  v.  Duncan  (1849),  3  Ex.  644,  and  see  Article  97.  A  hypothecation 
note  beyond  the  master's  authority  may  yet  create  a  personal  liability  on 
the  shipowner,  the  hypothecation  being  rejected :  Assicurazioni  v.  Bessie 
Morris  S.S.  Co.  (1892),  1  Q.  B.  at  p.  575. 

(c)  The  Onward,  v.  s.  ;  The  Bonaparte  (1853),  8  Moore,  P.  C.  459  ;  The 
Hamburg,  v.  s.  ;  The  Olivier  (1862),  Lush.  484;  The  Lizzie  (1868),  L.  R.  2 
A.  &  E.  254 ;   The  Panama  (1870;,  L.  R.  3  P.  C.  199. 

(d)  As  to  what  is  a  proper  communication,  see  Kleinwort  v.  Cassa  Marit- 
lima  of  Genoa  (1877),  2  App.  C.  156  Th  tOtmard  v.  s  ;  The  Bonaparte^  v.  s., 
and  Article  98. 

(e)  The  Bonaparte,  vide  supra. 
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It  is  essential  to  a  bottomry  bond  that  there  should  be  a 
maritime  risk  involved,  i.e.  that  the  money  advanced 
should  only  be  payable  if  the  ship  or  cargo  arrives  safely 
at  its  destination  ( / )  ;  and  that  it  should  not  be  merely 
an  advance  on  the  personal  credit  of  the  master,  goods 
owner,  or  shipowner  {g).  If  there  is  a  maritime  risk 
involved,  the  absence  of  maritime  interest,  and  the 
presence  of  collateral  stipulation  as  to  repayment,  or 
the  insurance  of  the  loan,  do  not  prevent  the  instrument 
from  being  a  valid  bottomry  bond  (h). 

Deviation  from  the  voyage  described  in  the  bond  with- 
out consent  of  the  lender  makes  the  sum  advanced  at  once 
payable  (i). 

Case. — A.,  owner  of  the  ship  E.,  lying  at  X.,  gave  B.  the 
following  document :  "  In  consideration  of  N.  advancing  me.  A., 
£600  for  necessaries  supplied  to  the  ship  H.B.,  I  undertake  to 
return  them  the  whole  amount  so  advanced  me  with  interest  and 
charges  on  the  return  of  the  E.  from  her  present  voyage.  B.  is 
also  authorised  to  cover  the  said  amount  advanced  me  by  insur- 
ance on  ship  out  and  home  at  my  cost."  Held,  that  this  was  not 
a  bottomry  bond,  as  there  was  no  maritime  risk,  but  an  alternative 
security  for  the  lender,  vizr  either  the  personal  liability  of  A.  if  the 
ship  returned,  or  the  policy  of  insurance  if  she  were  lost  {k). 


Article  106. — Conditions  justifying  Bottomry. 

Whether  there  is  necessity  for  raising  money  on  the 
cargo  by  bottomry  must  depend  on  whether  any  arrange- 
ment more  beneficial  to  the  cargo  than  the  raising  of 


(/)  The  Indomitable  (1859)^  Swabey,  446  ;  Stainbank  v.  Shepard  (1853), 
13  C.  B.  418;  The  Heinrich  Bjorn  (1885),  10  P.  D.  44  (C.A.) ;  Miller  v. 
Potter  (1875),  3  Sc.  Sess.  C.  105.  Nothing  can  be  hypothecated,  except 
something  which  is  in  danger  of  perishing  by  maritime  risk  during  the  time 
the  bond  is  running.  Therefore,  cargo  not  yet  shipped  cannot  be  pledged  : 
The  Jonathan  Goodhue  (1858),  Swabey,  355.  Nor  can  cargo  which,  having 
been  shipped  in  another  ship,  has  been  burnt  :  The  Sultan  (1859),  Swabey, 
504.  If  part  of  the  cargo  is  lost  on  the  voyage,  the  owners  of  the  cargo  will 
be  freed  from  a  proportionate  part  of  the  sum  secured  by  the  bond  :  The 
Sultan,  vide  supra.  Freight  to  be  earned  on  a  subsequent  vovage  is  not  the 
subject  of  bottomry :    The  Staffordshire  (1872),  L.  R.  4  P.  C.  194. 

(g)  Busk  V.  Fearon  (1803),  4  East,  319 ;  The  Heinrich  Bjorn,  vide  supra. 
The  fact  that  bills  are  given  as  a  collateral  security  does  not  necessarily 
invahdate  the  bond  :  The  Omvard,  vide  supra  ;  The  Staffordshire,  vide  supra. 
Cf.  Miller  v.  Potter,  v.  s. ;  The  Haahet  (1899),  P.  295. 

(h)  The  Haabet  (1899),  P.  295  ;   The  Dora  Forster  (1900),  P.  241. 

{i)  London  d-  Midland  Bank  v.  Neilsen  (1895),  1  Com.  Cases,  18. 

(^•)  The  Heinrich  Bjorn,  vide  supra. 
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money  on  it  to  enable  the  voyage  to  be  prosecuted,  can 
be  made  (l).  The  foundation  of  the  master's  authority 
to  bind  the  cargo  is  the  prospect  that  such  a  course  will 
be  the  one  most  beneficial  to  the  cargo  owner  (m).  Thus 
if  the  master  could  obtain  money  on  his  personal  credit, 
or  that  of  the  shipowner  (n),  or  if  there  is  an  agent  of  the 
shipowner  within  reach,  whom  he  has  not  consulted  (o), 
his  authority  to  bind  the  cargo  by  bottomry  will  not 
arise.  The  question  will  not  only  be,  was  there  a  neces- 
sity for  bottomry  at  all,  but  was  there  a  necessity  for 
a  bond  for  that  amount  ;  and  it  will  not  avail  the  bond- 
holder to  say  he  made  reasonable  inquiries  if  the  amount 
expended  is  in  fact  unnecessary  and  unreasonable  {p). 

Where  communication  with  the  cargo  owner  is  reason- 
ably practicable  the  master  must  lay  the  facts  before  him, 
and  ask  his  instructions  as  to  bottomry  before  acting.  It 
is  not  sufficient  merely  to  state  the  injuries  to  the  ship, 
and  the  need  of  repairs  or  other  steps  in  the  interest  of  the 
cargo,  without  a  statement  of  the  necessity  of  raising 
money  by  bottomry  (g).  If  the  cargo  owner  asks  for 
further  information  the  master  has  no  right  to  act  until 
he  has  supplied  such  further  information,  if  such  further 
information  should  have  been  supplied  at  first  (r). 


{1}  The  Karnak  (1869),  L.  R,  2  P.  C.  505.  The  money  may  be  raised  to 
free  the  cargo  from  arrest  for  salvage  :    The  Sultan  (1859),  Swabey,  504. 

(m)  The  Onward,  L.  R.  4  A.  &  E.  38. 

(k)  Soares  v.  Rahn  (1838),  3  Moore,  P.  C.  1  ;  Heathorn  v.  Darling  (1836), 
1  Moore,  P.  C.  5.  The  fact  that  money  was  advanced  before  the  bond  was 
given  is  immaterial  if  the  money  was  advanced  in  view  of  a  bond  being  given  : 
The  Laurel  (1863),  B.  &  L.  191. 

(o)  Lyall  V.  Hicks  (1860),  27  Beav.  616  ;  The  Faithful  (1862),  31  L.  J.  Adm. 
81.  But  an  advance  by  agents  of  the  shipowner  on  bottomry  is  not  invahd, 
if  they  refused  to  advance  on  his  personal  credit,  and  gave  the  master  a 
chance  of  getting  money  elsewhere  :  The  Hero  (1817),  2  Dod.  at  p.  144  ;  The 
Staffordshire  (1872),  L.  R.  4  P.  C.  at  p.  203. 

(p)  The  Pontida  (1884),  9  P.  D.  177.  As  to  various  items  for  which 
bottomry  may  be  justified,  see  The  Glenmanna  (1860),  Lush.  115;  The 
Edmond  (1861),  Lush.  211. 

{q)  Wallace  v.  Fielden  (1851),  7  Moore,  P.  C.  398;  The  Omvard,  L.  R.  4 
A.  &  E.  38. 

{r)  Kleinwort  v.  Cassa  Marittima  (1877),  2  App.  C.  156. 
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Article  107. — Jettison. 

The  captain's  authority  to  jettison  goods  properly 
stowed  arises  in  cases  of  necessity  (<s),  i.e.  where  a  prudent 
man  in  the  interest  of  the  adventure  would  take  such  a 
course  (/). 

Where  such  necessity  arises  the  captain  in  making  the 
jettison  acts  as  agent  of  the  cargo  owner  {t)  ;  if  no  such 
necessity  exists,  or  if  the  goods  jettisoned  were  improperly 
stowed,  e.g.  on  deck,  and  the  jettison  is  therefore  improper, 
the  captain  acts  only  as  the  agent  of  the  shipowner,  who  is 
liable  for  his  acts  (w)  unless  protected  by  exceptions  {x). 

Note. — Jettison  made  in  a  time  of  common  peril  seems  first 
mentioned  in  a  reported  case  in  1609  {y),  but  rather  as  affording 
a  defence  to  the  shipowner  on  a  claim  for  loss  of  the  goods,  than 
as  raising  any  question  of  general  average.  But  there  is  record 
of  what  was  apparently  a  claim  for  general  average  arising  from 
jettison  of  a  ship's  boat  and  oars  and  of  cargo  in  1540  (z). 


Article  108. — General  Average. 

All  loss  which  arises  in  consequence  of  extraordinary 
sacrifices  made  or  expenses  incurred  for  the  preservation  of 
the  ship  and  cargo  comes  within  general  average,  and  must 
be  borne  proportionably  by  all  who  are  interested  (a). 


(s)  It 'is  almost  impossible  that  the  question  of  communicating  with  the 
cargo  owner  should  arise,  except  perhaps  in  a  case  of  stranding. 

(t.)  Burton  v.  English  (1883),  12  Q.  B.  D.  218,  at  pp.  220,  223;  and  see 
Article  97. 

(u)  Royal  Exchange  S.S.  Co.  v.  Dixon  (1886),  12  App.  C.  11 ;  Newall  v. 
Hoijal  Exchange  Steamship  Co.  (1885),  33  W.  E.  342,  868. 

(x)  E.g.  "  at  merchant's  risk  "  :  Burton  v.  English,  vide  supra  ;  and  perhaps 
"  negligence  of  master  in  navigation,  etc."     See  Articles  90,  110. 

(y)  Mouse's  Case,  12  Coke,  Rep.  63. 

(z)  The  Trinity  James  or  The  Chance,  Marsden,  Select  Pleas  of  the 
Admiralty  Court  (Selden  Society,  1892),  Vol.  I.,  p.  95. 

(a)  Per  Lawrence,  J.,  in  Birkley  v.  Presgrave  (1801),  1  East,  220,  at  p.  228 ; 
see  also  per  Brett,  M.R.,  in  Svendsen  v.  Wallace  (1884),  13  Q.  B.  D.  at  p.  73. 
As  to  the  etymology  and  history  of  the  word  "  average,""  see  Murraj^'s 
Dictionary,  snh  voce.  The  subject  of  general  average  is  so  entirely  in  the 
hands  of  average  adjusters,  and  so  ably  dealt  with  in  the  work  of  Mr. 
Lowndes  (see  5th  edition  (1912)  edited  by  de  Hart  ;and  Rudolf),  that  we 
have  not  thought  it  necessary  to  treat  it  in  any  length  or  detail. 


GENERAL   AVERAGE.  2(37 

To  give  rise  to  a  claim  for  general  average  contri- 
bution (6)  : — 

1.  There  must  be  a  common  danger  (c). 

2.  There  must  be  a  necessity  for  a  sacrifice  (6). 

3.  The  sacrifice  must  be  voluntary  {d). 

4.  It  must  be  a  real  sacrifice,  and  not  a  mere  destruction 
and  casting  off  of  that  which  had  become  already  lost  and 
consequently  of  no  value  {d). 

5.  There  must  be  a  saving  of  the  imperilled  property 
through  the  sacrifice  (6). 

6.  The  common  danger  must  not  arise  through  any 
default  for  which  the  interest  claiming  a  general  average 
contribution  is  liable  in  law  (e).  Therefore  the  fact  that 
the  common  danger  arises  from  the  nature  of  the  cargo 
{e.g.  from  spontaneous  combustion  of  coal)  does  not 
prevent  the  cargo  owner  from  claiming  contribution  for 
sacrifice  of  the  cargo,  unless  he  was  guilty  of  some  breach 
of  contract  or  of  duty  in  shipping  it  (/ ). 

Note. — The  office  of  the  bill  of  lading  is  to  provide  for  the 


(6)  Pirie  v.  Middle  Dock  Co.  (1881),  44  L.  T.  426. 

(c)  See  Walthew  v.  Mavrojani  (1870),  L.  R.  5  Ex.  116.  Royal  Mail  Co.  v. 
Bank  of  Rio  (1887),  19  Q.  B.  D.  362  ;  Hamel  v.  P.  <b  0.  Co.  (1908),  2  K.  B. 
298.  It  is  not,  however,  necessary  that  there  should  be  a  contribution 
legally  recoverable  to  make  the  act  giving  rise  to  the  contribution  a  general 
average  act.  Where  ship,  cargo  and  freight  belong  to  the  same  owner,  so 
that  no  legal  claim  for  contribution  arises,  a  voluntary  sacrifice  to  save  them 
may  yet  be  a  general  average  act,  giving  rise  to  a  claim  on  underwriters  for 
a  general  average  loss  :  Montgomery  v.  Indemnity  Ins.  Co.  (1902),  1  K.  B. 
734  (C.A.).  Semble,  that  a  sacrifice  by  the  owner  of  a  seeking  ship  in  ballast 
is  not  a  general  average  act,  there  being  only  one  interest. 

(d)  Shepherd  v.  Kottgen  (1877),  2  C.  P.  D.  585.  The  sacrifice  is  voluntary 
even  when  it  is  made  by  order  of  the  port  authorities,  the  master  assenting, 
if  it  was  made  for  the  benefit  of  ship  and  cargo.  Papayanni  v.  Grampian 
S.S.  Co.  (1896),  1  Com.  Cases,  448  ;  probably  not  if  for  the  benefit  of  other 
ships. 

(e)  Strang  v.  Scott  (1889),  14  App.  C.  at  p.  608  ;  Schloss  v.  Heriot  (1863), 
14  C.  B.,  N.  S.  59.  Thus  in  The  Carron  Park  (1890),  15  P.  D.  203,  the  sliip- 
owner  succeeded  in  recovering  a  general  average  contribution  for  expenditure 
occasioned  by  the  negHgence  of  his  servants,  from  Uability  for  which  he  was 
protected  by  an  exception  in  the  bill  of  lading.  Tliis  case  was  approved 
by  the  C.  A.  in  Milburn  v.  Jamaica  Fruit  Co.  (1900),  2  Q.  B.  540.  Though 
deviation  made  necessary  by  breach  of  the  warranty  of  seaworthiness  does 
not  displace  or  destroy  the  contract  of  carriage  {Kish  v.  Taylor  (1912),  A.  C. 
604),  yet  the  shipowner,  by  reason  of  the  breach  (unless  exempted  by  excep- 
tions for  liability  for  unseaworthiness),  would  be  debarred  from  claiming 
contribution  in  general  average  towards,  e.g.,  the  expenses  at  the  port  of 
refuge  to  which  he  deviates.  Strang  v.  Scott  (ubi  supra) ;  Kish  v.  Taylor 
(ubi  supra),  at  pp.  619,  620. 

(/)  Greensfiields  v.  Stephens  (1908),  App.  Gas.  431. 


268  JETTISON   OF   CAEGO. 

rights  and  liabilities  of  the  parties  in  reference  to  the  contract 
to  carry,  and  it  is  not  concerned  with  liabilities  to  contribution 
in  general  average  where  a  loss  has  been  occasioned  by  a  sacri- 
fice properly  made  for  the  general  benefit  (gf).  But  express 
clauses,  such  as  "  General  average  payable  according  to  York- 
Antwerp  Eules,  1890,"  may  vary  liability  for  general  average : 
and  the  presence  of  the  negligence  clause  in  the  bill  of  lading 
may  enable  the  shipowner  to  recover  general  average  contribu- 
tion for  sacrifices  rendered  necessary  by  the  negligence  of  his 
master,  though  without  such  a  clause  he  could  not  (A). 

The  clause  "not  be  liable  for  any  damage  capable  of  being 
covered  by  insurance  "'  does  not  free  the  shipowner  from  liability 
to  general  average  contributions  (g). 


Article  109. — Classes  of  General  Average  Loss. 

The  following  sacrifices  or  expenses  may  give  rise  to  a 
claim  for  a  general  average  contribution  : — 

I.  Sacrifices — 1.  of  cargo  : 

(a)  By  jettison  (Article  110): 
(6)  Ey  fire,  directly  or  indirectly  (Article  111)  : 
(c)  By    sale,    or    other    sacrifice    of    value    (k) 
(Article  112). 

2.  of  ship  or  tackle  (Article  113)  : 

3.  of  freight  (Article  114). 

II.  Expenditure  on  ship  in  replacing  a  general  average 

loss,  or  in  a  port  of  refuge  (Articles  115,  116). 


Article  110. — Jettiso7i  of  Cargo. 

Where  cargo  stowed  in  a  proper  part  of  the  ship  is  pro- 
perly jettisoned  for  the  common  good,  its  owner  is  entitled 
to  a  general  average  contribution  from  the  other  interests 


(g)  Per  Lush,  J.,  in  Schmidt  v.  Boyal  Mail  S.S.  Co.  (1876),  45  L.  J.  Q.  B. 
646. 

(h)  See  note  (e),  p.  267,  ante. 

(k)  As  in  Anglo-Argentirie  Co.  v.  Temperley  (1899),  2  Q.  B.  403,  where 
cattle  were  diminished  in  value  by  the  shipowner's  putting  into  an  infected 
port  to  repair  sea  damage.  Damage  to  cargo  caused  by  discharging  it  in 
order  to  repair  damage  to  the  ship  sustained  bj^  the  perils  of  navigation, 
the  cargo  being  in  no  danger,  does  not  give  rise  to  a  claim  for  general  average 
■  contribution.     Hamel  v.  P.  d:  0;  Co.  (1908),  2  K.  B.  298. 
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in  the  adventure  ;  i.e.  the  ship,  the  freight,  and  the  rest  of 
the  cargo  (/).  He  can  enforce  this  claim  either  by  a  direct 
action  against  each  of  the  owners  of  the  ship  or  cargo  (w), 
or  by  claiming  through  the  master,  who  is  his  agent  for 
that  purpose,  a  lien  on  each  parcel  of  goods  saved  to 
satisfy  its  proportionate  liability  (l).  An  interest  whose 
fault  has  led  to  the  jettison  is  not  entitled  to  a  general 
average  contribution  in  respect  thereof,  but  innocent 
owners  of  cargo  jettisoned  in  consequence  of  the  fault 
of  another  interest  are  not  thereby  deprived  of  their 
remedy  (/). 

Cargo  stowed  on  deck  (which  is  not  a  usual  or  proper 
place  of  stowage),  if  jettisoned,  does  not  give  rise  to  a 
general  average  contribution  from  the  other  interests  in 
the  adventure,  unless  it  is  so  stowed  in  pursuance  of  a 
recognised  custom  of  the  trade  or  port,  or  by  consent  of  all 
the  other  interests  in  the  adventure  (n). 

If  the  cargo  is  shipped  on  deck  by  agreement  of  the  ship- 
owner, and  in  the  absence  of  a  custom  so  to  load,  the  owner 
of  such  cargo,  if  jettisoned,  has  no  right  to  a  general 
average  contribution  either  against  other  cargo  owners,  or 
against  the  shipowner  and  person  entitled  to  the  freight, 
if  there  are  other  cargo  owners  (o)  ;  such  a  jettison  may 
give  rise  to  such  a  contribution  from  the  ship  and  freight, 
if  there  are  no  other  cargo  owners  (p),  even  though  such 
cargo  according  to  the  charter  is  to  be  carried  "  at 
merchant's  risk  "  (q). 


(I)  Strayig  v.  Scott  (1889),  14  App.  C.  601,  606.  But  see  note  (e),  p.  267. 
See  Articles  90,  108,  supra  ;  as  to  the  amount  of  the  contribution,  see 
Fletcher  v.  Alexander  (1868),  L.  R.  3  C.  P.  375. 

(m)  Dobsoji  V.  Wilson  (1813),  3  Camp.  484. 

(ji)  Strang  v.  Scott  (1889),  14  App.  C.  at  p.  608  ;  Wright  v.  M ar wood  {IS8 1) , 
7  Q-  B.  D.  62,  at  p.  67.  Such  a  custom  was  proved  in  Burton  v.  English 
(1883),  12  Q.  B.  D.  218  (C.A.),  and  in  Gould  v.  Oliver  (1837),  4  Bing.  N.  G 
134 ;  it  also  exists  in  the  coasting  trade ;  it  was  not  proved  in  Newall  v. 
Exchange  Shipping  Co.  (1885),  33  W.  R.  342,  868.  As  to  deck  stowage  on 
inland  waters,  see  Apollinaris  Co.  v.  Nord  Deutsche  Co.  (1904),  1  K.  B.  252. 
See  also  No.  I.  of  the  York -Antwerp  Rules,  Appendix  IV.,  infra. 

(o)  Wright  v.  Marwood,  vide  supra  ;  not  so,  if  there  is  a  custom  so  to  load  ; 
Gould  V.  Oliver,  vide  supra. 

(p)  Johnson  v.  Clmpman  (1865),  19  C.  B.,  N.  S.  563 ;  discussed  in  Wright 
V.  Marwood  (1881),  7  Q.  B.  D.  at  p.  69. 

(q)  Burton  v.  English,  vide  supra,  at  p.  220,  but  see  Mitchell  v.  L.  ds  Y. 
By.  Co.  (1875),  L.  R.  10  Q.  B.  256  ;  and  see  Articles  95,  107.  See  also  Wade 
V.  Cockerline  (1904),  10  Com.  Cas.  47,  115. 
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The  clause  "  at  merchant's  risk  "  covers  liability  for 
improper  jettison,  resulting  from  acts  of  the  crew  done 
a,s  the  servants  of  the  shipowner  ;  but  not  for  a  proper 
jettison  which  is  made  by  the  captain  as  agent  of  the  cargo 
owner  (r).  If  the  goods  are  stowed  on  deck  without  the 
merchant's  consent  or  a  binding  custom  so  to  stow,  and 
are  then  jettisoned,  the  shipowner  will  be  liable  for  such 
a  jettison  as  a  breach  of  this  contract  to  carry  safely  (s). 

Case  1. — r.  shipped  in  A.'s  ship  twenty-six  pieces  of  timber. 
There  was  a  custom  in  the  timber  trade  to  carry  lumber  on  deck. 
F.'s  goods  were  placed  on  deck,  and  were  properly  jettisoned. 
Held,  that  F.  was  entitled  to  a  general  average  contribution  from 
ship  and  freight :    semble,  also  from  cargo  (/). 

Case  2. — C.  F.  shipped  in  A.'s  ship  a  full  cargo  of  timber,  under 
a  charter  whereby  C.  F.  was  to  provide  "  a  full  cargo  of  timber, 
including  a  deck-load."  On  the  voyage  the  timber  on  deck  was 
properly  jettisoned.  Held,  C.  F.  was  entitled  to  recover  a  con- 
tribution to  his  loss  from  A.  (h). 

Case  3. — F.  shipped  cattle  on  A.'s  ship,  agreeing  they  should  be 
carried  on  deck :  there  were  other  owners  of  cargo.  On  the 
voyage  the  cattle  were  properly  jettisoned.  Held,  that  F.  was  not 
entitled  to  a  general  average  contribution  either  against  A.  or 
against  the  other  cargo  owners  (v). 

Case  4.^ — F.  shipped  timber  on  A.'s  ship,  which  was  not  a  general 
ship,  under  a  charter,  "  the  steamer  shall  be  provided  with  a  deck- 
load  if  required  at  full  freight,  but  at  merchant's  risk."  There 
was  a  custom  to  carry  such  timber  on  deck :  on  the  voyage  the 
deck  timber  was  properly  jettisoned.  Held,  that  F.  was  entitled 
to  a  general  average  contribution  from  A.  (x). 

Case  5. — Cotton  was  shipped  by  F.,  under  bills  of  lading, 
excepting  "  jettison  "  and  ''  stranding."  Some  of  the  cotton  was 
stowed  on  deck  ;  the  ship  stranded,  and  the  deck  cotton  was 
properly  jettisoned.  An  attempt  to  prove  a  custom  to  stow  on 
deck  failed.  Held,  that  the  cargo  owner  was  entitled  to  recover 
the  full  value  of  the  cotton  from  the  shipowner  {y). 


(r)  See  note  (q),  p.  269,  aiite. 

(6)  Boyal  ExcJmnge  S.S.  Co.  v.  Dixon  (1886),  12  App.  C.  11 ;  Newall  v. 
Boyal  Exchange  Steamship  Co.  (1885),  33  W.  R.  868  ;  see  also  per  Lush,  L.J., 
in  Schmidt  v.  Boyal  Mail  Co.  (1876),  45  L.  J.  Q.  B.  646,  at  p.  648. 

(i)  Gould  V.  Oliver  (1837),  4  Bing.  N.  C.  134. 

(u)  Johnson  v.  Chapman  (1865),  19  C.  B.,  N.  S.  563. 

(v)   Wright  v.  Marwood  (1881),  7  Q.  B.  D.  62. 

(x)  Burton  v.  English  (1883),  12  Q.  B.  D.  218. 

(y)  Boyal  Exchange  Steamship  Co.  v.  Dixon  (1886),  12  App.  C.  11. 
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Article  111. — Cargo  damaged  by  Fire,  directly  or  indirectly. 

Damage  to  the  cargo  by  pouring  water  on  it  (z),  or  by 
scuttling  the  ship  to  extinguish  fire,  or  by  burning  it 
instead  of  fuel  for  the  engines  to  avert  the  loss  of  ship  and 
cargo  (a),  gives  rise  to  a  claim  for  general  average  con- 
tribution by  the  owner  of  the  cargo  destroyed  or 
damaged  (6). 

Case. — F.  had  shipped  wire  on  board  the  S.  to  be  carried  to  Z. 
The  8.  arrived,  and  proceeded  to  discharge  her  cargo  ;  about 
100  tons  remained  on  board,  including  the  plaintiii's  wire,  when 
a  fire  broke  out,  which  was  extinguished  by  pouring  water  into 
the  hold,  whereby  the  wire  was  damaged.  Held,  that  F.  was 
entitled  to  a  general  average  contribution  from  the  owner  of 
the  S.  (b). 


Article  112. — Sale  of  Cargo,  or  other  Sacrifice  of  its  Value. 

Sale  of  part  of  the  cargo  to  furnish  money  for  repairs  to 
enable  the  ship  to  prosecute  the  voyage  (c),  or  to  release 
the  master  from  arrest  that  he  may  prosecute  the 
voyage  (d),  will  only  give  rise  to  a  claim  for  general  average 
against  the  rest  of  the  cargo,  if  such  cargo  can  be  carried 
on  in  no  other  way,  and  it  is  more  beneficial  to  the  cargo 
to  be  carried  on  than  to  stay  where  it  is  (c)  :  any  other 
kind  of  sale  will  only  give  rise  to  a  personal  claim  against 
the  shipowner  (e). 


(z)  Pajpayanni  v.  Grampian  S.S.  Co.  (1896),  1  Com.  Cases,  448. 

(a)  Walford  v.  Galitidez  (1897),  2  Com.  Cases,  137.  If  the  ship  was 
insufficiently  supplied  with  fuel  at  starting,  the  owner  of  the  cargo  burnt 
wiU  be  entitled,  in  the  absence  of  appropriate  exceptions  in  the  contract 
of  affreightment,  to  recover  its  full  value  from  the  shipowner,  while  in 
consequence  other  owners  of  cargo  will  not  be  Uable  to  contribute  to  general 
average  :  Robinson  v.  Price  (1876),  2  Q.  B.  D.  91,  295  ;  The  Vortigern  (1899), 
P.  140. 

(b)  Whitecross  Wire  Co.  v.  Savill  (1882),  8  Q.  B.  D.  653;  in  which  the 
Court  of  Appeal  for  the  first  time  decided  this  question,  which  they  had 
left  undecided  in  Steivart  v.  West  India  S.S.  Co.  (1873),  L.  R.  8  Q.  B.  362. 
See  also  Achard  v.  Ring  (1874),  31  L.  T.  647.  An  exception  "fire  on 
board  "  in  the  bill  of  lading  will  not  reUeve  the  owner  from  habiUty  for 
general  average  contribution  to  the  owner  of  goods  damaged  by  water 
used  in  extinguishing  such  fire  :  Schmidt  v.  Royal  Mail  S.S.  Co.  (1876), 
45  L.  J.  Q.  B.  646 ;   Greenshields  v.  Stephens  (1908),  App.  Cas.  431. 

(c)  Halldt  V.  Wigram  (1850),  9  C.  B.  580. 

(d)  Dohmn  v.  Wilson  (1813),  3  Camp.  480. 

(c)  Hopper  v.  Bnrness  (1876),  1  C.  P.  D.  137  ;  in  which  the  payment  of 
freight  on  cargo  thus  sold  is  discussed  ;  and  see  Article  104,  on  master's 
power  of  raising  money  on  cargo. 
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The  value  of  a  cargo  may  be  sacrificed  in  whole  or  part 
in  other  ways,  e.g.  where  putting  into  a  port  of  refuge 
renders  it  illegal  to  land  the  cargo  at  its  port  of  destination, 
as  in  the  case  of  cattle  touching  at  an  infected  port.  The 
loss  of  value  due  to  such  a  sacrifice  is  made  good  in  general 
average  (/). 


Article  113. — Sacrifice  of  Ship,  Machinery,  or  Tackle. 

Sacrifice  of  ship,  machinery,  or  tackle,  necessary  for  the 
safety  of  the  whole  adventure,  and  not  incurred  in  carrying 
out  the  shipowner's  original  contract,  will  give  rise  to  a 
general  average  contribution  (g),  unless  : — 

(1.)  The  thing  sacrificed  was  at  the  time  in  such  a  con- 
dition that  it  would  have  been  certainly  lost,  even 
if  the  rest  of  the  adventure  was  saved,  as  when  a 
mast  is  cut  away,  which  is  either  certain  to  go 
overboard,  or  has  already  gone  overboard  and  is 
hanging  as  a  wreck  {h), — or  : — 
(2).  The  sacrifice  was  rendered  necessary  by  the  original 
default  of  the  shipowner,  as  in  providing  a  ship 
insufficiently  equipped  (i),  in  which  case  he  must 
bear  all  the  loss. 
Damage  done  to  a  ship  by  a  voluntary  and  intentional 
stranding,  or  by  knowingly  causing  her  to  come  into 
collision,  in  avoiding  a  common  peril,  may  be  a  general 
average  sacrifice  of  the  ship  {k). 

Case  1. — A  ship  sailed  well  equipped,  having  a  donkey-engine, 
and  a  sufficient  supply  of  coal  for  all  purposes  other  than  pumping 


{/)  Anglo-Argentine  Co.  v.  Temperletj  (1899),  2  Q.  B.  403. 

(g)  Birkley  v.  Presgrave  (1801),  1  East,  220;  Price  v.  Noble  (1811),  4 
Taunt.  123  ;  Wilson  \.  Bank  of  Victoria  (1867),  L.  R.  2  Q.  B.  203.  Tipping 
the  ship  by  the  head,  in  order  to  repair  the  propeller,  whereby  water  damaged 
the  cargo,  has  been  held  a  general  average  sacrifice  :  McCall  v.  Moulder 
(1897),  2  Com.  Cases,  129.  So  also  intentionally  damaging  the  engines 
l)y  working  them  to  get  a  ship  off  is  a  general  average  sacrifice  :  The  Bona 
(1895),  P.  125  (C.A.).  As  to  calculation  of  the  amount  of  general  average 
sacrifice  where  it  follows  previous  damage,  and  the  ship  becomes  a  con- 
structive total  loss,  see  Henderson  v.  SJiankland  (1896),  1  Q«  B.  525  (C.A.). 

(/i)  Shepherd  v.  Kotfgen  (1877),  2  C.  P.  D.  585.  See  Corry  v,  Coulthard 
(1877),  2  C.  P.  D.  at  pp.  583,  584. 

(i)  See  BoUnson  v.  Price  (1877),  2  Q.  B.  D.  91,  at  p.  95  ;  Wilson  v.  Bank 
of  Victoria  (1867),  L.  R.  2  Q.  B.  203 ;    The  Vortigern  (1899),  P.  140. 

[k)  Austin  Friars  Co.  v.  Spillers  d:  Bakers  (1915),  1  K.  B.  833. 
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purposes  ;  she  met  with  heavy  weather  and  leaked  considerably  ; 
the  donkey-engine  was  used  to  pump,  and  it  was  only  by  this 
steam  pumping  that  the  leak  was  kept  under  ;  the  coal  ran  short ; 
and  some  of  the  spare  spars  and  cargo  were  used  for  fuel.  Held, 
that  the  sacrifice  of  the  spars  and  cargo  was  a  general  average 
loss  [l). 

Case  2. — A  ship  ran  aground  and  was  in  danger.  The  engines 
were  intentionally  worked  to  get  her  off,  at  the  risk  of  straining 
them,  and  they  were  straiiied.  Held,  that  the  damage  to  the 
engines  and  the  coal  consumed  were  subjects  of  general  average 
contribution  (m). 

Case  3. — A  sailing  ship,  with  auxiliary  screw,  was  damaged  by 
perils  of  the  sea,  so  that  practically  she  had  lost  all  power  of 
sailing  ;  instead  of  repairing  her  sailing  gear,  she  proceeded  with 
her  voyage  under  steam  alone,  at  a  very  heavy  expenditure  in 
coals.  Held,  that  such  expenditure  did  not  give  rise  to  a  general 
average  contribution  {n). 

Case  4. — A  ship  met  with  a  storm  which  caused  part  of  the 
rigging  to  give  way  ;  the  mainmast  in  consequence  began  to  lurch, 
and  was  cut  away  by  the  captain's  orders  ;  if  it  had  not  been  cut 
away,  it  would  have  gone  overboard  very  shortly,  at  great  risk  to 
the  ship.  Held,  that  the  cutting  away  of  the  mast,  then  practically 
worthless,  did  not  give  rise  to  a  claim  for  general  average  con- 
tribution (o). 


Article  114. — Sacrifice  of  Freight. 

Sacrifice  of  freight  by  the  shipowner,  by  an  act  whereby 
the  cargo  is  preserved,  gives  rise  to  a  general  average 
contribution  against  the  cargo  (p). 

The  freight  to  be  considered  is  the  bill  of  lading,  not  the 
chartered  freight  (q). 

Case  1. — F.  shipped  coal  on  A.'s  ship  to  be  carried  to  Z.  ;  on  the 
voyage  the  coal  took  fire  by  spontaneous  combustion  ;  the  ship  and 
cargo  were  in  immediate  danger  of  total  destruction  by  fire  ;  but, 
by  jettison  of  cargo,  and  pouring  water  on  it,  and  discharging  it 
at  Y.,  the  ship  and  a  large  portion  of  the  cargo  were  saved  from 
destruction.     It  was  found  impossible  to  carry  the  cargo  to  its 


(l)  Robinson  v  Price  (1877),  2  Q.  B.  D.  91,  295. 

(m)  The  Bona  (1895),  P.  124. 

(n)  Wilson  v.  Bank  of  Victoria,  vide  supra. 

(o)  Shepherd  v.  Kottgen  (1877),  2  C.  P.  D.  585. 

(p)  Pirie  v.  Middle  Dock  Co.  (1881),  44  L.  T.  426.  It  was  also  suggested 
that  the  cargo  was  not  entitled  to  general  average  contribution  from  the 
ship;  (1)  because  the  loss  arose  from  vice  in  the  cargo  (as  to  which  see 
Greenshields  v.  Stephens  (1908),  A.  C.  431) ;  (2)  because  there  was  reaUy  no 
loss,  the  cargo  selling  for  more  at  Y.  than  it  would  have  realised  after  paying 
freight  at  Z.  The  case  is  discussed  by  Bigham,  J.,  in  Iredale  v.  China 
Traders  Co.  (1899),  2  Q.  B.  356. 

iq)  Cf.  The  Leitrim  (1902),  P.  256.  Loss  of  time  is  not  made  good  either  as 
demurrage  on  ship,  loss  of  interest  on  cargo,  or  loss  of  time  freight  by 
charterer. 
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destination,  and  it  was  accordingly  sold  at  Y.  By  reason  of  such 
measures,  the  ship  was  prevented  from  earning  her  freight  by 
delivering  at  Z.  Held,  that  the  shipowner  was  entitled  to  a  general 
average  contribution  from  the  cargo  on  account  of  the  freight  thus 
lost  (r). 

Case  2. — A  cargo  of  coals  became  so  heated  that  it  was  impos- 
sible to  carry  it  with  safety  to  its  destination.  The  master 
accordingly  put  into  a  port  of  refuge  and  discharged  the  coal, 
which  was  sold.  Held,  there  was  no  general  average,  or  any 
sacrifice  of  freight  (s). 


Article  115. — Extraordinary  Expenditure  by  Shipowner. 

Extraordinary  expenditure  voluntarily  incurred,  or 
extraordinary  loss  of  time  and  labour  voluntarily  accepted, 
may  also  give  rise  to  a  general  average  contribution, 
provided  that  in  each  case  the  sacrifice  is  made  for  the 
common  safety  in  a  time  of  danger  {t).  But  the  expense 
must  be  both  extraordinary  and  incurred  to  avoid  a 
common  peril  (u). 

Such  general  average  contribution  must  cover  not  only 
the  voluntary  sacrifice,  but  also  expenses  directly  caused 
by,  or  in  consequence  of,  the  voluntary  sacrifice  (t). 

Thus,  when  the  cargo  has  been  placed  in  safety,  it  wiU 
not  be  liable  to  contribute  to  expense  afterwards  incurred 
by  the  shipowner  for  the  purposes  of  earning  his  freight,  as 
in  getting  off  a  stranded  vessel  (v),  or  making  arrange- 
ments for  the  further  carrying  of  the  cargo  in  his  own 
vessel,  under  circumstances  when  the  cargo  might  have 
stayed  where  it  was,  or  have  been  carried  on  by  other 
vessels,  with  equal  advantage  {x).  But  expenses  incurred 
by  the  shipowner  or  his  agents,  as  agents  of  the  cargo 


(r)  Pirie  v.  Middle  Dock  Co.  {ubi  supra). 

{s)  Iredale  v.  China  Traders  Co.  (1900),  2  Q.  B.  515.  The  principle  of  this 
case  is  that  of  Shepherd  v.  Kottgen,  vide  stipra. 

(t)  Per  Bowen,  L.J.,  Svendsen  v.  Wallace  (1884),  13  Q.  B.  D.  at  pp.  84,  85. 
See  also  per  Lawrence,  J.,  in  Birkley  v.  Presgrave  (1801),  1  East,  220. 

(u)  Cf.  Societe  Kouvelle  v.  Spillers  (1917),  1  K.  B.  865. 

(v)  Walthew  v.  Mavrojani  (1870),  L.  R.  5  Ex.  116  ;  Job  v.  Langton  (1856), 
6  E.  &  B.  779  ;   Royal  Mail  Co.  v.  Bank  of  Rio  (1887),  19  Q.  B.  D.  362. 

(x)  Schuster  v.  Fletcher  (1878),  3  Q.  B.  D.  418.  For  circumstances  in 
which  the  shipowner  may  make  such  charges,  see  Rose  v.  Bank  of  Australasia 
(1894),  A.  C.  687,  in  which  Schuster  v.  Fletcher  {v.  s.)  was  disapproved. 
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owner  or  in  the  sole  interests  of  the  cargo,  in  preserving 
the  cargo,  must  be  borne  by  the  cargo  (y). 


Article  116. — Expenses  in  Port  of  Refuge. 

Where  a  ship  on  her  voyage  runs  into  a  port  of  refuge  to 
repair  a  general  average  sacrifice,  such  as  cutting  away  a 
mast,  the  expenses  of  repairing  the  sacrifice,  of  ware- 
housing and  reloading  goods  necessarily  unloaded  for  the 
purpose  of  repairing  the  injury,  and  expenses  incurred 
for  pilotage  with  other  charges  on  the  vessel  on  leaving 
port,  are  also  the  subject  of  general  average  (z). 

The  amount  of  liability  to  a  third  party,  incurred  as 
the  natural  consequence  of  a  general  average  act,  is  to  be 
treated  as  general  average  expenditure.  Thus  if,  in  time 
of  common  peril,  the  ship  is  run  into  a  dock  to  preserve 
her  from  sinking,  and  in  doing  so  the  risk  of  injuring  the 
dock  wall  is  intentionally  and  knowingly  incurred,  the 
liability  of  the  shipowner  to  the  dock  owner  for  the  injury 
done  is  a  subject  of  general  average  contribution  (a). 

Where  a  ship  on  her  voyage,  in  consequence  of  damage 
not  the  subject  of  a  general  average  contribution,  such  as 
springing  a  leak,  puts  into  a  port  of  refuge,  and,  in  order  to 
repair  the  ship,  the  cargo  is  necessarily  landed,  the  ex- 
penses of  reloading  the  cargo  to  enable  the  ship  to  prose- 
cute her  voyage  are  not  the  subject  of  a  general  average 
contribution  from  the  cargo  (6),  nor  is  damage  to  the 


(y)  See  per  M.  Smith,  J.,  and  Hannen,  J ,  in  Walthew  v.  Mavrojani 
(v.  s.),  at  pp.  125,  126.  M.  Smith,  J.,  suggests  the  case  of  "  perishable  goods 
landed  on  a  desert  island  in  a  distant  and  unfrequented  part  of  the  world." 
Semble,  that  this  is  not  general  average ;  but  that,  the  original  venture 
being  at  an  end,  the  cargo  owner  must  bear  the  whole  expense  :  see  Cargo 
ex  Argos  (1872),  L.  R.  5  P.  C.  134.  Forwarding  for  the  purpose  of  earning 
freight  only  must  be  paid  for  by  the  shipowner.  Cf.  Schuster  v.  Fletcher, 
V.  s. 

(z)  Atwood  V.  Sellar  (1880),  5  Q.  B.  D.  286.  See  also  Plummer  v.  Wildman 
(1815),  3  M.  &  S.  482,  as  explained  in  Svendsen  v.  Wallace  (1885),  13  Q.  B.  D. 
at  p.  91  ;   Hallett  v.  Wigram  (1850),  9  C.  B.  580. 

(a)  Austin  Friars  Co.  v.  Spillers  ds  Bakers  (1915),  I  K.  B.  833. 

(h)  Svendsen  v.  Wallace  (1885),  10  App.  C.  404  ;  13  Q.  B.  D.  69.  See  also 
Power  V.  Whitmore  (1815),  4  M.  &  S.  141 ;  Hallett  v.  Wigram,  v.  s.  ;  Walthew 
V  Mavrojani  (1870),  L.  R.  5  Ex.  116. 

18—2 
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cargo  sustained  in  discharging  it,  the  cargo  being  in  no 
danger,  in  order  to  repair  the  ship  (c). 

Semble,  that  in  principle  the  expenses  of  unloading  the 
cargo  will  or  will  not  be  the  subject  of  general  average, 
according  as  the  cargo  is  not  or  is  safe  in  the  ship  without 
removal  (d). 

Semble,  that  the  expenses  of  warehousing  the  cargo  are 
to  be  borne  by  the  cargo  (e). 

Semble,  that  pilotage  expenses  and  port  dues  out  are  not 
the  subject  of  general  average  (/). 

Note.- — The  distinction  in  fact  between  Atwood  v.  Sellar  {g), 
and  Svendsen  v.  Wallace  {h),  is  that  in  the  first  case  the  ship  put 
into  port  to  repair  a  general  average  sacrifice  ;  in  the  second  to 
repair  a  particular  average  loss,  or  one  liable  to  be  borne  by  the 
ship  alone  (^)  ;  though  such  putting  into  port  is  probably  a 
general  average  sacrifice  in  itself.  The  difference  in  principle 
is  not  clear,  and  seems  to  be  rather  a  question  of  the  continuity 
of  the  transaction,  unloading  the  cargo  not  being  a  necessary 
consequence  of  putting  into  port,  which  was  the  general  average 
sacrifice  in  Svendsen  v.  Wallace ;  though  it  is  of  the  voluntary 
sacrifice  of  the  ship,  which  was  the  general  average  act  in  Ativood 
V.  Sellar.  But  it  is  impossible  to  feel  that  the  present  position 
of  Atwood  V.  Sellar  is  satisfactory  as  an  authority.  Da  Costa 
V.  Newnham  (j)  must  be  taken  as  overruled  :  and  Moi'an  v. 
Jones  (k)  as  either  overruled  or  limited  to  its  own  very  special 
facts  [1). 

Article  117. — Master's  Duty  to  collect  General  Average 
Contribution. 

Where  a  general  average  loss  has  occun^ed  on  a  voyage, 
the  shipowner  or  master  has  the  right  to  retain  the  cargo 


(c)  Hamel  v.  P.  &  0.  Co.  (1908),  2  K.  B.  298. 

(d)  In  practice  they  are  charged  as  general  average ;  but  see  'per  Brett, 
M.R.,  13  Q.  B.  D.  at  p.  76  ;  Bowen,  L.J.,  13  Q.  B.  D.  at  p.  88  ;  Lord  Black- 
burn, 10  App.  C.  at  p.  414. 

(e)  See  note  (&),  p.  275,  ante. 

(/)  So  fer  majority  of  C.  A.  in  Svendsen  v.  Wallace,  vide  supra. 

(g)  (1880),  5  Q.  B.  D.  286. 

(h)  (1885),  10  App.  C.  404. 

(i)  Jackson  v.  Charnock  (1800),  8  T.  R.  509  ;  Halleit  v.  Wigram  (1850),  9 
C.  B.  580. 

(j)  (1788),  2  T.  R.  407.  See  per  Brett,  M.R.,  13  Q.  B.  D.  80  ;  Bowen,  L.  J., 
p.  90. 

(k)  (1857),  7  E.  &  B.  523.  See  per  Brett,  M.R.,  at  13  Q.  B.  D.  p.  80; 
Bowen,  L.J.,  at  p.  93.     See  also  19  Q.  B.  D.  371,  377. 

(l)  The  practice  of  English  adjusters  will  be  found  in  the  Rules  of  Practice 
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until  he  is  paid  or  tendered  the  amount  due  on  it  for 
general  average  (w)  :  he  is  under  a  duty  to  persons  entitled 
to  a  general  average  contribution  from  the  cargo  so  to  do, 
and  is  liable  to  an  action  if  he  omits  to  do  so  {n). 

It  is  also  the  duty  of  the  master  to  furnish  to  all  cargo 
owners  all  the  accounts  and  particulars  necessary  for 
adjusting  general  average  (o).  If  he  omits  to  do  so,  the 
cargo  owner  who  fails  to  tender  a  sufficient  sum  in  con- 
sequence of  such  omission,  is  not  liable  for  such  failure  {p). 

If  he  does  furnish  such  particulars,  the  cargo  owner  must 
either  pay  the  sum  demanded,  or  tender  the  right  sum,  at 
his  peril  (p). 

If,  as  in  practice,  the  master  demands  a  particular 
security  (g)  for  the  payment  by  the  cargo  owner  of  the 
amount  found  on  adjustment  to  be  due,  such  security  must 
be  a  reasonable  one  (r). 

Case. — A.,  shipowners,  had  a  lien  on  cargo  in  their  ship,  for 
general  average.  They  required  the  cargo  owner  to  make  a 
deposit  of  10  per  cent,  on  the  value  of  the  goods  in  the  name  of 
A,,  or  B.,  his  average  adjuster,  or  A.  and  B.  ;  and  to  execute  a 
bond,  the  "  Liverpool  Bond,"  providing  that  such  deposit  should 
be  a  security  for  general  average,  and  that  the  persons  in  whose 


of  the  Association  of  Average  Adjusters  printed  in  the  Annual  Reports  of  the 
Association.     See  also  The  York-Antwerp  Rules,  1890,  Appendix  IV^. 

(m)  See  per  Lord  Esher  and  Lindley,  L.J.,  in  Huth  v.  Lamport  (1886),  16 
Q.  B.  D.  735 ;  Simmonds  v.  White  (1824),  2  B.  &  C.  805,  at  p.  811.  For  a 
clause  exempting  the  goods  from  lien,  but  making  the  shippers  liable,  see 
Walford  v.  Galindez  (1897),  -  Com.  Cases,  137. 

(w)  Strang  v.  Scott  (1889),  14  App.  C.  at  p.  606  ;  Crooks  v.  Allan  (1879), 
5  Q.  B.  D.  38  ;  NobeVs  Explosives  v.  Rea  (1897),  2  Com.  Cases,  293.  Hallett  v. 
Bousfield  (1811),  18  Ves.  187,  is  now  of  doubtful  authority,  see  14  App.  C. 
606.  Some  biUs  of  lading  exempt  the  master  from  this  duty,  e.g.  "  shipowner 
not  to  be  bound  to  exercise  his  lien  on  cargo  for  general  average  contribu- 
tion." The  master  is  under  no  duty  to  persons  entitled  to  salvage  from  the 
cargo  to  detain  it,  until  he  obtains  a  bond  from  the  cargo  owners  to  pay 
such  salvage  :   The  Raisby  (1885),  10  P.  D.  114,  and  Article  121. 

(o)  Huth  V.  Lamport,  vide  supra,  and  see  The  Norway  (1864),  B.  &  L.  at 
p.  397. 

(p)  See  per  Lord  Esher  and  Lindley,  L.J.,  in  Huth  v.  Lamport  (1886),  16 
Q.  B.  D.  735  ;  Simmonds  v.  White  (1824),  2  B.  &  C.  805. 

iq)  Semhle,  that  if  the  master  obtains  from  the  cargo  owners  the  form  of 
security  usual  at  the  port  of  discharge  he  will  be  protected  :  Simmonds  v. 
White  (1824),  2  B.  &  C.  805  ;   The  Raisby  (1885),  10  P.  D.  114. 

(r)  Huth  V.  Lamport  (1886),  16  Q.  B.  D.  735.  The  clause  in  some  bills  of 
lading,  "  In  case  of  average,  a  deposit  sufficient  to  cover  the  estimated  con- 
tribution to  be  paid  at  port  of  discharge  if  so  required  by  the  master," 
seems  both  unnecessary  and  unworkable.  The  master  has  his  lien  with- 
out it,  and  the  method  of  "  estimating,"  which  is  the  difficulty,  is  not 
provided  for. 
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name  it  stood  might  pay  out  from  time  to  time  such  sums  as  they 
thought  right  to  A.  or  his  master  on  account  of  their  disburse- 
ments. "  All  questions  of  general  average  to  be  adjusted  by  B., 
with  appeal  to  arbitrators  whose  decision  was  final."  Held,  that 
such  a  requirement  was  unreasonable,  and  its  continued  demand 
released  the  cargo  owner  from  the  necessity  of  tendering  (s). 


Article  118. — Who  can  sue  for  General  Average 
Contribution. 

I.  The  shipowner,  or  the  charterer,  if  the  charter 
amounts  to  a  demise  :  they  have  also  a  possessory  lien  on 
the  cargo  for  the  general  average  contribution  due  from 
it  {t). 

II.  The  cargo  owner,  who  can  sue  another  cargo 
owner  {u),  the  shipowner,  or  the  person  entitled  to  the 
freight,  for  general  average  contribution  due  from  them. 
He  has  not  after  adjustment  a  maritime  lien  on  the  ship 
for  the  contribution  due  from  it,  nor  will  such  a  personal 
debt  support  a  bottomry  bond  on  the  ship  given  in  a 
subsequent  voyage  {v). 

III.  The  person  entitled  to  the  freight,  for  contributions 
due  from  the  other  interests  in  the  adventure  {x). 


Article  119. — Who  is  liable  for  General  Average 
Contribution. 

There  are  liable  for  general  average  contribution  : — 

I.  The  shipowner,  for  that  due  from  the  ship  (unless  she 
is  under  a  charter  amounting  to  a  demise,  in  which  case  the 
charterer  is  liable),  and  from  the  chartered  freight  [y). 

II.  The  charterer,  for  that  due  from  the   ship,  if  the 


(s)  Huth  V.  Lamport  (ubi  -supra). 

(t)  See  Articles  117,  U9. 

(m)  Strang  v.  Scott  (1889),  14  App.  C.  601 ;  Dobson  v.  Wilsori  (1813),  3 
Camp.  480. 

(v)  The  North  Star  (1860),  Lush.  45;  qutere,  whether  a  hen  for  general 
average  by  foreign  law  will  support  a  bond. 

(x)  Pirie  v.  Middle  Dock  Co.  (1881),  44  L.  T.  426. 

(y)  As  to  the  habihty  of  chartered  freight  on  a  round  voyage,  see  Williams 
V.  London  Assurance  Co.  (1813),  1  M.  &  S.  318  ;  Carisbrook  Co.  v.  London  and 
Provincial  Co.  (1902),  2  K.  B.  681 
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charter  amounts  to  a  demise,  and  in  respect  of  his  interest 
in  bill  of  lading  freights  (z). 

III.  The  cargo  owner. 

IV.  A  consignee  of  cargo  who  has  taken  delivery  of  the 
goods  under  a  bill  of  lading  is  not  liable  for  general  average, 
unless  : — 

(a.)  He  is  the  owner  of  the  goods  ;    or 

(b.)  The  bill  of  lading  under  which  he  takes  the 

goods  stipulates  that  he  shall  pay  average  ; 

or 
(c.)  He  has  notice  from  the  master  of  his  lien  for 

average,  and  after  that  takes  the  goods  (a). 

V.  The  shipper,  though  the  property  in  the  goods  has 
passed  from  him,  may  be  liable  under  special  clauses  in  the 
bill  of  lading  (h). 


Article  120. — General  Average  Contribution,  how  adjusted. 

In  the  absence  of  special  agreement  (c),  the  amount  to  be 
contributed  in  general  average  is  adjusted  when  the  voyage 
is  terminated  by  the  delivery  of  the  goods  or  otherwise 
and  according  to  the  law  of  the  place  of  delivery  (d). 
The  fact  that  the  voyage  has  been  temporarily  suspended, 
while  the  ship  is  repaired  at  a  port  of  refuge,  does  not 
justify  an  average  adjustment  at  such  port  (e). 


(2)  See  The  Leitrim  (1902),  P.  256 ;  and  Lowndes  on  General  Average, 
4th  ed.,  sect.  73. 

(a)  Scaife  v.  Tobin  (1832),  3  B.  &  Ad.  523.  He  would  not  be  liable  if  he 
merely  had  notice  that  the  goods  were  hable  for  general  average,  but  not  that 
the  master  claimed  a  Hen  [same  case). 

{b)   Waljord  v.  Galindez  (1897),  2  Com.  Cases,  137. 

(c)  E.g.  "  Average,  if  any,  to  be  adjusted  according  to  British  custom," 
which  makes  the  custom  of  EngUsh  average  adjusters,  though  contrary  to 
the  law,  part  of  the  contract,  Stewart  v.  West  India  Co.  (1873),  L.  R.  8  Q.  B. 
362.  A  very  usual  clause  is,  "  Average  to  be  adjusted  according  to  York- 
Antwerp  rules,"  referring  to  a  code  of  rules  settled  and  adopted  by  a  series 
of  International  conferences,  including  one  at  York  in  1864,  one  at  Antwerp 
in  1877,  and  one  at  Liverpool  in  1890.     See  Appendix  IV. 

(d)  Simmonds  v.  White  (1824),  2  B.  &  C.  805  ;  Dalgleish  v.  Davidson  (1824:), 
5  D.  &  R.  6.  The  shipowner  is  under  no  obhgation  to  employ  an  average 
stater  at  any  particular  place,  or  at  all.  He  may  make  his  own  statement. 
Wavertree  S.S.  Co.  v.  Love  (1897),  A.  C.  373. 

(e)  Hill  V.  Wilson  (1879),  4  C.  P.  D.  329 ;  see  also  Fletcher  v.  Alezwider 
(1868),  L.  R.  3  C.  P.  375 ;  Mavro  v.  Ocean  Insurance  Co.  (1875),  L.  R.  10 
C.  P.  41. 
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Article  121. — Salvage. 

If  cargo  is  saved  from  loss  or  damage  on  a  voyage  by 
persons  other  than  those  who  have  undertaken  to  carry 
it  (/),  the  salvors  are  entitled  to  remuneration  for  their 
services,  known  as  salvage. 

No  salvage  is  payable  by  cargo  owners  unless  some  cargo 
is  saved,  and  it  is  payable  proportionately  to  the  cargo 
saved  (g).  Ship  and  cargo  must  each  pay  its  own  share  of 
salvage  ;  neither  can  be  made  liable  for  salvage  due  from 
the  other  without  an  express  agreement  to  pay  it  (h),  or 
unless  the  shipowner  is  liable  to  indemnify  the  cargo  owner 
for  such  payment,  which  was  caused  by  his  breach  of  con- 
tract (^)  ;  but  either  or  both,  if  saved,  may  be  liable  to  pay 
salvage  for  life  saved,  though,  if  life  is  saved,  but  not  cargo 
or  ship,  the  cargo  owner  or  shipowner  will  not  be  liable  to 
pay  life  salvage  (k). 

The  authority  of  the  master  to  bind  the  cargo  to  pay 
salvage  is  derived  from  necessity  and  benefit  to  the 
cargo  (I).  It  is  no  part  of  the  duty  of  the  master  of  the 
salved  ship  to  protect  the  salvors  by  obtaining  a  bond 
from  the  cargo  owners  for  their  proportion  of  any  salvage 
that  may  be  due  before  allowing  the  cargo  owners  to  take 
away  their  goods  (w). 

Where,  however,  the  shipowners  have  paid,  or  made 
themselves  personally  liable  to  pay,  a  sum  of  money  for 
the  preservation  of  the  ship  and  cargo,  if  such  payment  is 
justijfiable,  and  did  not  result  from  the  fault  of  the  ship- 


( / )  This  includes  a  King's  ship,  if  the  services  rendered  are  beyond  the 
scope  of  her  public  duty.     The  Cargo  ex  Ulysses  (1888),  13  P.  D.  205. 

(g)  The  Longford  (1881),  6  P.  D.  60. 

(h)  The  Pyrennee  (1863),  B.  «&  L.  189  ;  The  Raishy  (1885),  10  P.  D.  114; 
a  case  of  an  agreement  to  salve,  and  not  an  agreement  to  pay  a  particular 
sum  for  salvage.  For  instances  of  such  express  agreement,  see  The  Prinz 
Heinrich  (1888),  13  P.  D.  31  ;    The  Cambrian  (1887),  57  L.  T.  205. 

(i)  Scaramanga  v.  Marquand  (1886),  53  L.  T.  810;  Duncan  v.  Dundee 
Shipping  Co.  (1878),  5  Sc.  Sess.  C,  4th  Ser.,  p.  742. 

(k)  The  Renpor  (1883),  8  P.  D.  115  ;  The  Mariposa  (1896),  P.  273  ;  Cargo 
ex  Sarpedon  (1877),  9  P.  D.  28  ;  The  Fusilier  (1865),  3  Moore,  P.  C,  N.  S. 
51.  In  The  Annie  (1886),  12  P.  D.  50,  the  ship  was  raised,  but  sold  for  less 
than  the  cost  of  raising  her,  and  it  was  held  that  there  was  nothing  to  which  a 
claim  for  hfe  salvage  could  attach. 

(Z)  The  Renpor  (1883),  8  P.  D.  at  p.  118. 

(m)  The  Raisby  (1885),  10  P.  D.  114. 
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owners  (n),  they  will  have  a  lien  on  the  cargo  for  the  sum 
that  they  have  justifiably  paid  (o)  ;  though  the  fact  that 
they  have  bond  fide  and  reasonably  paid  a  certain  sum,  is 
not  conclusive  that  that  sum  is  the  basis  on  which  the 
liability  of  the  cargo  owners  is  to  be  reckoned  (p). 

The  charterer  of  a  vessel  which  renders  salvage  services 
is  not  entitled,  in  the  absence  of  special  clauses  (q),  to 
salvage  for  those  services  (r)  unless  the  charter  amounts  to 
a  demise,  so  that  at  the  time  of  the  salvage  he  is  in 
possession  of  the  vessel  (s). 

Case. — The  E.,  owned  by  A.,  rendered  salvage  services  to  the  S., 
owned  by  K.,  and  chartered  to  A.,  the  charter  not  amounting  to  a 
demise.     Held,  that  A.  was  entitled  to  salvage  from  the  S.  (r). 


A  rticle  1 2  2 . — Collision . 


The  cargo  laden  on  board  a  vessel  at  the  time  of  collision 
cannot  be  sued  in  the  Admiralty  Court  for  the  damage  {t) 
even  though  it  belongs  to  the  owner  of  the  ship,  or  to  the 
charterer  under  a  charter  amounting  to  a  demise  (u). 

The  owner  of  cargo  on  board  a  ship  sued  for  collision  can 
only  be  compelled  to  pay  into  court  the  amount  of  freight 
due  from  him  to  the  shipowner  (x). 

The  owner  of  a  cargo  lost  by  a  collision  in  which  both 
ships  are  in  fault  may  of  course  recover  his  whole  loss 
against  the  owner  of  the  ship  that  is  carrying  his  cargo, 


(n)  The  Etirick  (1881),  6  P.  D.  127. 

(o)  Briggs  v.  Merchant  Traders'  Co.  (1849),  13  Q.  B.  167;  Cox  v.  Maij 
(1815),  4  M.  &  S.  152. 

(p)  Anderson,  Tritton  <£•  Co.  v.  Ocean  S.S.  Co.  (1884),  10  App.  C.  107.  For 
the  conditions  rendering  a  salvage  agreement  void,  see  The  Rialto  (1891),  P. 
175 ;   The  Mark  Lane  (1890),  15  P.  D.  135. 

(q)  For  such  a  special  clause,  held  to  divide  equally  the  net  profit  on  the 
salvage  operations,  see  Booker  v.  Pocklington  (1899),  2  Q.  B.  690. 

(r)  The  Collier  (1866),  L.  R.  1  A.  &  E.  83  ;  The  Waterloo  (1820),  2  Dods. 
433;  The  Alfen  (1857),  Swabey,  189.  The  charterer  may  have  a  claim 
against  the  owner  for  delay  or  deviation  in  rendering  the  salvage  :  The  Alfen, 
vide  supra. 

(s)  The  Maria  Jane  (1850),  14  Jur.  857  ;  The  Scout  (1872),  L.  R.  3  A.  &  E. 
512,  and  Article  2. 

(t)  The  Victor  (1860),  Lush.  72  ;   The  Leo  (1862),  Lush.  444. 

(m)  If  it  were  a  demise,  the  charterer  would  be  liable  for  collision  caused  by 
negligence  of  the  chartered  ship:  Fenton  v.  Dublin  S.S.  Co.  (1838),  8 
A.  &  E.  835. 

(x)  The  Leo  (1862),  Lush.  444  ;  The  Flora  (1866),  L.  R.  1  A.  &  E.  45. 
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unless  prevented  by  exceptions  in  the  bill  of  lading.  But 
he  may  make  an  alternative  claim  against  the  stranger 
ship  (y),  in  which  case  before  December,  1911,  he  would 
have  recovered  half  his  loss  against  the  stranger  ship  and 
half  against  the  carrying  ship  (z).  Since  December,  1911, 
he  can  recover  his  loss  against  the  two  ships  in  the  propor- 
tions in  which  they  have  been  found  to  be  in  fault  (a) . 
If  the  stranger  ship  is  alone  in  fault,  he  may  either  recover 
the  whole  loss  against  her,  or  he  may  recover  it  from  the 
carrying  ship,  unless  prevented  by  exceptions  in  the 
contract  of  affreightment  (6)  ;  if  the  carrying  ship  alone 
is  at  fault,  he  may  recover  the  whole  loss  from  her  unless 
prevented  by  exceptions  in  the  contract  of  affreight- 
ment (c). 

iy)  Thorogood  v.  Bryan  (1849),  8  C.  B.  115,  to  the  contrary,  is  now  over- 
ruled by  The  Bernina  (1887),  13  App.  C.  1. 

{z)  The  Milan  (1861),  Lush.  388.  Cj.  Chartered  Merc.  Bankv.  Netherlands 
Co.  (1883),  10  Q.  B.  D.  521. 

(a)  Under  the  Maritime  Conventions  Act,  1911  (1  &  2  Geo.  5,  c.  57). 

(b)  As  he  almost  certainly  would  be  imder  the  exception  of  perils  of  the 
seas.     The  Xantho  (1887),  12  App.  C.  503. 

(c)  See  The  Xantho  (1887),  12  App.  C.  503,  and  Articles  83,  84,  ante.  On 
the  liabilitj'  of  a  ship  in  rem  for  a  collision,  where  the  charter  amounts  to  a 
demise,  see  The  Tasmania  (1888),  13  P.  D.  110,  and  Article  2. 
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SECTION   VIII. 
Performance  of  Contract  :    Unloading. 

Article  123. — Unloading  under  a  Charter. 

At  the  port  of  discharge  it  is  the  duty  of  the  master  to 
proceed  to  the  place  of  discharge  provided  by  the  contract 
of  affreightment  (a),  and  the  shipowner  may  be  restrained 
by  injunction  from  discharging  cargo  in  a  place  not  so 
agreed  to  (6).  Apart  from  special  provisions,  it  is  the  duty 
of  the  shipowner  to  get  the  goods  out  of  the  ship's  hold  and 
put  them  on  the  ship's  deck  or  alongside  (c)  :  but  the  duty 
of  providing,  and  making  proper  use  of,  sufficient  means 
for  the  discharge  of  the  cargo,  when  it  has  been  got  up  out 
of  the  hold,  lies  in  general  upon  the  charterer  {d).  In  the 
absence  of  any  limitations  by  the  terms  of  the  charter  or 
bill  of  lading,  the  charterers  or  consignees  must  take 
delivery  at  the  time  and  under  the  conditions  stated  in  the 
following  articles,  and  must  take  delivery  continuously  in 
ordinary  working  hours  from  that  time  (e). 

This  duty  must  be  fulfilled  when  : — 

( 1 . )  The  ship  is  at  the  place  where  the  carrying  voyage 
is  to  end  (c).     (Articles  34-39.) 

Neither  the  master  nor  any  agent  of  the  shipowner  is 
entitled  to  demand  of  the  consignee  before  the  ship's 


(a)  See  Article  38. 

(b)  Wood  V.  Atlantic  Transport  Co.  (1900),  5  Com.  C.  121. 

(c)  Ballantyne\.  Patow  (1912),  Sess.  Cas.  246.  The  shipowner  is  not  in  the 
absence  of  a  custom  of  the  port  boimd  to  separate  cargoes  which  have  been 
loaded  in  bulk,  e.g.  bones,  horns,  piths  and  hoofs  mixed.  Clacevitch  v. 
Hutcheson  (1887),  15  Sc.  Sess.  C,  4th  Ser.  11.  For  the' custom  of  London  as 
to  timber,  see  Aktieselkab  Helios  v.  Ekman  (1897),  2  Q.  B.  83  (C.A.),  and 
Article  43  ;  and  see,  as  to  Liverpool,  Cardiff  S.S.  Co.  v.  Jamieson  (1903),  19 
Times  L.  R.  159. 

{d)  Per  Lord  Selbome  in  Postlethwaite  v.  i'reeZawrf  (1880),  5  A.  C.  at  p.  608  ; 
per  Lord  Esher  in  NeUon  v.  Dahl  (1879),  12  Ch.  D.  at  p.  583. 
(e)  Zillah  v.  Midland  Ry.  Co.  (1903),  19  Times  L.  R.  63. 
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arrival,  whether  he  will  receive  the  goods  consigned  to  him. 
A  refusal  to  perform  the  contract  made  before  the  ship's 
arrival  is  not  necessarily  a  breach  of  the  contract,  unless  it 
is  accepted  as  such  by  the  shipowner,  or  is  still  unretracted 
at  the  time  of  the  ship's  arrival,  in  which  case  it  is  a  con- 
tinuous refusal  amounting  to  a  breach  of  the  contract  (/  ). 
(2.)  She  is  ready  to  discharge  (g). 

[Notice  to  the  charterer  of  the  above  facts  is  not 
necessary,  but  when  they  are  fulfilled  the  lay- 
days allowed  for  discharging  begin.  (Article 
124.)  (h).] 


Article  124. — Notice  of  Readiness  to  discharge  not  required. 

In  the  absence  of  special  contract  (i)  or  custom  (j), 
the  shipowner  is  not  bound  to  give  notice  of  his  readiness 
to  unload  either  to  the  charterer  or  to  shippers  or  con- 
signees under  bills  of  lading  (k). 

If,  however,  the  shipowner's  wrongful  act  or  omission 
has  prevented  the  charterer  and  consignee  from  learning 
by  reasonable  diligence  of  the  ship's  readiness  to  unload, 
they  will  to  that  extent  be  discharged  (/). 

Case  1. — A  ship  carried  goods  under  a  bill  of  lading,  "  to  be 
taken  out  in  fourteen  days  after  arrival,  or  to  pay  10s.  a  day 
demurrage."     The  ship  was  ready  to  deliver  on  October  3,  but 


(/)  Ripley  V.  M'Clure  (1849),  4  Ex.  345,  as  modified  and  explained  by 
Hochster  v.  De  la  Tour  (1853),  2  E.  &  B.  678  ;  Frost  v.  Knight  (1872),  L.  R. 
5  Ex.  322;  which  cases  are  discussed  in  Johnstone  v.  Milling  (1886),  16 
Q.  B.  D.  460.  See  Merset/  Steel  Co.  v.  Naylor  Benzon  (1884),  9  App.  C.  434, 
at  pp.  438,  439. 

(g)  See  note  (c),  p.  283,  ante. 

{h)  As  to  the  time  when  the  ship's  responsibility  ends,  see  British  Ship- 
owners' Co.  V.  Grimond  (1876),  3  Sc.  Sess.  Cases,  4th  Ser.  968  ;  Knight  S.S. 
Co.  V.  Fleming  (1898),  25  R.  (Sess.  Cas.)  1070  :  The  Jaederen  (1892),  P.,  per 
Barnes,  J.,  at  p.  358,  and  Article  127,  note  4,  poi>t,  p.  295. 

{i)  In  through  bills  of  lading  from  the  United  States  there  commonly 
appears,  "  Party  to  be  notified- — ■ — .'"  Where  the  name  of  the  consignee  is 
inserted  in  this  space  there  is  an  obligation  upon  the  shipowner  to  give  notice 
to  him  of  the  arrival  of  the  goods.  E.  Clemens  Horst  Co.  v.  Norfolk,  etc.,  Co. 
(1906),  11  Com.  Cas.  141. 

(j)  Cf.  sect.  11  of  the  Canadian  Water  Carriage  of  Goods  Act,  1910,  infra, 
p.  437. 

(k)  Harman  v.  Mant  (1815),  4  Camp.  161  ;  Harman  v.  Clarke  (1815),  4 
Camp.  159  ;  Nelson  v.  Dahl  (1879),  per  Brett,  L.  J.,  12  Ch.  D.  at  p.  583  ;  and 
cf.  Major  v.  Grant  (1902),  7  Com.  C.  231. 

(I)  Houlder  v.  General  Steam  Navigation  Co.  (1862),  3  P.  &  P.  170  ;  Bradley 
V.  Goddard  (1863),  3  P.  &  F.  638  ;  Earman  v.  Clarke,  vide  supra. 
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the  goods  were  not  landed  till  October  29.  The  consignees 
pleaded  :  (1)  no  notice  of  anival :  Held,  unnecessary  (m)  ; 
(2)  that  the  ship  was  wrongly  entered  in  the  custom-house  as  Die 
Treiie  instead  of  The  Treue  :  Held,  that  an  entry  by  the  shipowner 
so  inaccurate  as  to  mislead  a  person  using  reasonable  diligence, 
would  have  relieved  the  consignee  from  liability  for  demurrage  ; 
but  that  it  was  not  proved  here  that  reasonable  diligence  had 
been  used,  and  that  therefore  the  consignees  were  liable  (n). 

Case  2. — -Under  a  charter :  "  the  ship  to  be  addressed  to 
charterers'  agents  free  of  commission,"  the  ship,  in  breach  of  the 
charter,  was  addressed  by  the  shipowners  to  other  agents,  who 
gave  no  notice  to  consignees,  whereby  the  latter  wei'e  sued  for 
demurrage.  It  being  proved  that  the  charterer's  agent  would 
have  given  such  notice  :  Held,  that  the  shipowner  could  not 
claim  demurrage,  the  liability  to  which  arose  from  his  own  breach 
of  contract  (q). 

Unloading  according  to  custom  of  port  of  discharge,  see 
Articles  45  and  133. 

Demurrage  in  unloading,  see  Section  IX. 


Article  125. — Duty  of  Master  as  to  Delivery  at  Port  of 
Discharge. 

In  the  absence  of  statutory  provisions  (p),  customs  of 
the  port  of  discharge  (q),  or  express  stipulations  in  the 
charter  or  bill  of  lading,  the  master  on  the  arrival  of  the 
ship  at  its  destination  must  allow  the  consignee  a  reason- 
able time  to  receive  the  goods,  and  cannot  discharge  his 
liability  by  landing  them  immediately  on  the  ship's 
arrival  (r). 

The  holder  of  the  biU  of  lading,  who  presents  it  at  a 


(m)  In  Moulder  v.  General  Steam  Navigation  Co.,  vide  supra,  an  attempt  to 
prove  a  custom  to  give  notice  to  consignees  failed. 

(n)  Harman  v.  Clarke,  vide  supra. 

(o)  Bradley  v.  Goddard  (1863),  3  P.  &  F.  638  ;  and  see  p.  127,  note  (Ic). 

{p)  Such  as  Merchant  Shipping  Act,  1894,  §§  492-501 ;  Article  127,  and 
Appendix  III. 

{q)  Vide  customs  of  the  leading  ports  in  the  United  Kingdom,  in  Appen- 
dix II.  In  London,  for  example,  delivery  to  the  dock  authority  is,  as  regards 
the  ship's  liability,  equivalent  to  delivery  to  the  consignee.  Petrocochino  v. 
Bott  (1874),  L.  R.  9  C.  P.  355.  Cf.  Grange  v.  Taylor  (1904:),  9  Com.  Cas.  223, 
where  the  bills  of  lading  were  for  undivided  portions  of  a  bulk  cargo,  the 
whole  of  which  was  deUvered  to  the  Dock  Company,  and  the  shipowner  was 
held  under  no  obligation  to  divide  up  the  portions  correctly.  Cf.  P.  dk  0. 
Co.  V.  Leetham  (1915),  32  T.  L.  R.  153,  as  to  a  custom  of  Hull. 

(r)  Bourne  v.  Gatliff  (1844),  11  Gl.  &  Pin.  45,  at  p.  70.  This  article  will 
apply  to  all  ports  where  there  are  statutory  regulations  or  customs  of  the 
port ;  for  an  English  port  without  customs,  see  Fowler  v.  Knoop  (1879),  4 
Q.  B.  D.  299. 
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reasonable  time,  is  entitled,  in  the  absence  of  custom  to 
the  contrary,  to  have  the  goods  delivered  to  him  direct 
from  the  ship,  existing  liens  being  satisfied  (s). 

If  a  person  claims  the  goods  as  entitled  to  them,  but  is 
unable  to  produce  the  bill  of  lading,  the  captain  can,  of 
course,  deliver  them  to  him  on  his  giving  security,  or  an 
indemnity,  against  possible  adverse  claims  by  others. 
In  some  cases  it  may  be  so  reasonable  for  the  shipowner 
to  do  this,  that  he  cannot  claim  demurrage  for  delay 
resulting  from  his  refusal  to  do  it  {t). 

The  shipowner  or  master  is  justified  in  delivering  the 
goods  to  the  first  person  who  presents  to  him  a  bill  of 
lading  {u),  making  the  goods  deliverable  to  him,  though 
that  bill  of  lading  is  only  one  of  a  set,  provided  that  he  has 
no  notice  of  any  other  claims  to  the  goods,  or  knowledge 
of  any  other  circumstances  raising  a  reasonable  suspicion 
that  the  claimant  is  not  entitled  to  the  goods  {x).  If  he 
has  any  such  notice  or  knowledge  he  must  deliver  at 
his  peril  to  the  rightful  owner  {y),  or  must  interplead  (2)- 
He  is  not  entitled  to  deliver  to  the  consignee  named  in  the 
bill  of  lading,  without  the  production  of  the  bill  of  lading, 
and  does  so  at  his  risk  if  the  consignee  is  not  in  fact  entitled 
to  the  goods  (a). 

Such  delivery  by  the  master  will  not  affect  the  property 


(«)  Erichsen  v.  Barkworth  (1858),  3  H.  &  N.  601,  at  p.  616. 

(t)  Carlberg  v.  Wemyss  Co.  (1915),  Sess.  Cas.  616. 

(u)  If  he  delivers  without  having  the  bill  of  lading  produced  {e.g.  to  the 
consignee  named  in  the  captain's  copj')  he  of  course  runs  the  risk  of  being 
liable  to  some  holder  of  the  bill  of  lading  by  assignment  or  pledge  from  the 
consignee.  C'f.  London  Joint  Stock  Bank  v.  Amsterdam  Co.  (1910),  16  Com. 
Cas.  102.  Therefore  in  any  such  case  he  should  take  a  sufficient  indemnity, 
or  security,  from  the  person  to  whom  he  delivers  without  production  of  the 
bill  of  lading. 

(x)  Glyn,  Mills  <Ss  Co.  v.  East  and  West  India  Dock  Co.  (1882),  7  App. 
C.  591  ;  The  Tigress  (1863),  B.  &  L.  38.  See  also  Caldwell  v.  Ball  (1786),  1 
T.  R.  205. 

(y)  In  answer  to  a  claim  by  the  indorsee  of  a  bill  of  lading  the  shipowner  is 
entitled  to  plead  that  the  shipper  of  the  goods  had  no  property  in  them  and 
that  therefore  no  property  has  passed  to  the  indorsee.  Finlay  v.  Liverpool 
and  G.  W.  Co.  (1870),  23  L.  T.  161. 

(z)  Per  Lord  Blackburn,  7  App.  C  at  pp.  611,  614.  The  opinion  in  Fearon 
V.  Bowers  (1753),  1  H.  Bl.  365,  n.,  and  any  dicta  approving  it  in  The  Tigress, 
vide  supra,  to  the  effect  that  the  captain  is  not  concerned  to  examine  who 
had  the  better  right  on  difEerent  bills  of  lading,  are  overruled  by  the  principal 
case. 

(a)  The  Stettin  (1889),  14  P.  D.  144. 
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in  the  goods,  so  as  to  confer  any  better  right  on  the 
claimant  than  he  originally  had,  as  against  persons 
claiming  on  another  bill  of  lading  of  the  set  (6). 

Semble,  that  a  warehouseman,  with  whom  the  goods 
have  been  warehoused  under  statutory  powers,  is  in  the 
same  position  as  the  shipowner  as  to  the  delivery  of  the 
goods  (c). 

Case.— Goods  were  shipped  and  consigned  to  G.  to  be  delivered 
in  Z.  under  three  bills  of  lading  marked  First,  Second,  Third, 
respectively.  G.  indorsed  the  bill  of  lading  marked  "  First  " 
to  a  bank  as  security  for  a  loan.  On  the  arrival  of  the  goods  at 
Z.  they  were  landed  into  warehouses  by  the  master,  under  a  stop 
for  freight  due  on  them.  G.  produced  to  the  warehouseman  the 
bill  marked  "  Second,"  unindorsed,  and  was  entered  in  their  books 
as  the  owner.  G.  then  paid  the  freight,  and  gave  a  delivery  order 
to  P. ,  to  whom  the  warehouseman  delivered  bond  fide  and  without 
knowledge  of  the  bank's  claim.  Held,  that  the  warehouseman 
was  not  liable  to  the  bank  for  wrongful  delivery  of  the  goods  {d). 


Article  125a. — Goods  of  Different  Owners  mixed  and 
Unidentifiable. — Delivery. 

Where  goods  of  one  description,  shipped  under  different 
bills  of  lading,  become  unidentifiable  in  the  course  of  the 
voyage,  and  if  this  result  has  happened  by  reason  of 
excepted  perUs  (so  that  the  shipowner  has  a  defence 
against  the  claim  of  any  bill  of  lading  holder  for  damages 
for  his  failure  to  deliver  the  actual  goods  shipped  under 
that  bill  of  lading),  the  owners  of  the  goods  so  mixed 
become  tenants  in  common  of  the  whole  of  the  mixed 
goods  in  the  proportions  in  which  they  have  severally 
contributed  to  that  whole  (e).  It  will  therefore  be  the 
duty  of  the  shipowner  to  deliver  the  indistinguishable 
goods,  or  their  proceeds,  to  the  various  holders  in  propor- 


(b)  Barber  v.  Meyerstein  (1870),  L.  R.  4  H.  L.  317. 

(c)  See  per  Lords  Selbome  and  Cairns,  7  App.  C.  597  ;  Lord  O'Hagan, 
p.  601  ;  Lord  Blackburn,  pp.  609,  614  ;  Lord  Watson,  p.  614  ;  contra,  per 
Lord  PitzGerald,  p.  617  ;  and  per  Brett,  L.J.,  6  Q.  B.  D.  486. 

(d)  Glyn,  Mills  <b  Co.  v.  East  and  West  India  Dock  Co.  (1882),  7  App.  C. 
591. 

(e)  Spence  v.  Union  Marine  Co.  (1868),  L.  R.  3  C.  P.  427,  following  Buckley 
V.  Gross  (1863),  3  B.  &  S.  574,  and  Jones  v.  Moore  (1841),  4  Y.  &  C.  351. 
Cf.  Lord  Russell  of  Killowen,  L.C.J.,  Smurthwaite  v.  Hannay  (1894),  App. 
Cas.  494,  at  p.  505. 
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tion  to  the  extent  to  which  full  delivery  on  each  bill  of 
lading  remains  unsatisfied  by  the  delivery  under  it  of  its 
proper  identifiable  goods  (/). 

The  shipowner  may  be  relieved  of  this  duty  of  appor- 
tioning the  goods  among  the  bill  of  lading  holders  by  the 
provisions  of  the  various  bills  of  lading,  or  by  the  custom 
of  the  port  as  to  discharge  (g). 

This  principle  has  no  application  where  various  ship- 
ments become  mixed  and  unidentifiable  in  the  course  of 
the  voyage,  but  the  shipowner  on  the  terms  of  his  con- 
tracts has  no  defence  to  a  claim  by  any  particular  bill  of 
lading  holder  that  he  has  failed  to  deliver  the  specific 
goods  shipped  under  the  particular  bill  of  lading  (h). 

Note  1. — It  is  not  very  easy  to  say  how  far,  if  at  all,  the  prin- 
ciple of  Spence  v.  Union  Marine  Co.  (i)  can  survive  the  decision  of 
the  House  of  Lords  in  Sandeman  v.  Tyzack  (k),  but  it  is  beUeved 
that  the  statements  of  the  law  in  the  text  above  are  correct.  In 
Sandeman  v.  Tyzack  Lord  Moulton  (I)  suggests  that  in  any  case 
the  shipowner  would  be  liable  to  any  one  of  the  bill  of  lading 
holders  for  damages  for  failure  to  deliver,  but  that  if  the  bill  of 
lading  holder  choose  to  avail  himself,  by  the  doctrine  of  commixtio, 
of  the  right  to  treat  himself  and  the  other  bill  of  lading  holders 
as  tenants  in  common  of  the  mixed  mass,  he  must  give  credit  for 
what  he  receives  under  that  election  against  his  claim  against  the 
shipowner  for  damages.  This  seems  inapplicable  to  a  case  where 
the  failure  of  the  shipowner  to  dehver  goods  shipped  under  any 
particular  bill  of  lading  gives  no  claim  for  damages  to  the  holder 
of  that  bill  of  lading,  seeing  that  the  failure  is  due  to  an  excepted 
peril.  In  Sandeman  v.  Tysack  {k)  the  shipowner  had  no  excepted 
peril  on  which  he  could  rely,  and  he  had  no  answer  to  the  claim 
of  a  holder  of  a  bill  of  lading  for  500  bales  marked  J.P.S.  etc. 
for  failure  to  deliver  those  500  bales.  The  dicta  of  Lord  Moulton 
do  not  appear  to  be  pertinent  to  the  different  case  that  would 
arise  if  excepted  perils  excused  the  failure  to  dehver  the  goods 
shipped  under  the  bill  of  lading. 

Note  2. — The  statement  in  the  text  as  to  the  principle  of  appor- 
tionment where  the  doctrine  of  commixtio  applies  is  correct,  and 


( / )  See  note  2  at  end  of  this  article. 

Ig)  Grange  v.  Taylor  (1904),  9  Com.  Cas.  223  ;  Petrocochino  v.  Botf  (1874), 
L.  R.  9  C.  P.  355  (both  as  to  London) ;  P.  d:  0.  Co.  v.  Leetham  (1915),  32 
T.  L.  K  153  (as  to  HuU). 

(h)  Sandeman  v.  Tyzack  d;  Branjoot  Co.  (1913),  A.  C.  680. 

(i)  (1868),  L.R.  3C.  P.  427. 

(Jfc)  (1913),  A.  C.  680. 

\l)  Ibid,  at  p.  697. 
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is  of  simple  application,  wlien  the  parcels  of  cargo  shipped  have 
all  arrived  at  their  destination.  But  where  the  position  is  com- 
plicated by  a  part  of  the  whole  cargo  having  been  lost  at  sea, 
as  well  as  by  part  arriving  unidentifiable,  difficult  problems  may 
arise.  The  difficulty  is  to  determine  in  what  proportions  the 
various  bill  of  lading  holders  have  contributed  to  the  bulk  of 
unidentifiable  goods.  This  would  necessitate  also  the  ascertain- 
ment of  the  proportions  in  which  the  various  holders  contributed 
to  the  amount  of  goods  lost  at  sea. 

The  problem  can  obviously  be  solved  only  by  making  assump- 
tions. One  possible  method  would  be  to  assume  that  the  goods 
lost  at  sea  were  contributed  by  the  various  consignments  in 
proportion  to  their  original  amounts  when  shipped.  Another 
method  would  be  to  assume  that  the  unmarked  and  unidentifiable 
bulk  has  been  contributed  by  the  various  consignments  in  propor- 
tion to  their  original  amounts  when  shipped.  In  Spence  v.  Union 
Marine  Co.  (ubi  supra)  there  was  a  loss  of  part  of  the  whole 
shipment  at  sea,  and  also  an  arrival  of  unmarked  and  unidenti- 
fiable bales.  The  Court  seems  to  have  held  that  the  amount 
paid  in  by  the  defendants  was,  in  any  case,  enough,  without  going 
into  the  nice  questions  involved  in  ascertaining  how  much  the 
plaintiffs  had  in  fact  lost.  The  headnote  in  the  Law  Reports 
(not  apparently  justified  by  the  judgment)  says,  "  All  the  owners 
became  tenants  in  common  of  the  cotton  which  arrived  at  Liver- 
pool and  could  not  be  identified  .  .  .  the  share  of  each  owner's 
loss  in  the  cotton  totally  lost  .  .  .  and  his  share  in  the  remainder 
which  arrived  at  Liverpool  being  in  the  proportion  that  the  quantity 
shipped  by  him  bore  to  the  whole  quantity  shipped."  This  is  to 
apply  the  two  methods  suggested  above  both  at  once,  but  this  is 
impossible  in  almost  every  case.  There  is  no  necessary  con- 
nection at  all  between  the  proportion  of  goods  lost  (assuming 
them  to  have  been  lost  in  the  proportions  of  the  original  ship- 
ments) and  the  resulting  proportion  of  unidentifiable  goods. 

There  is,  however,  a  principle  upon  which  the  same  percentage 
can  be  applied  both  to  the  bales  lost  at  sea  and  to  the  unidenti- 
fiable arrived  bales,  and  can  be  applied  in  every  case,  viz.  the  share 
of  each  consignee's  loss  in  the  bales  lost  at  sea,  and  equally  his 
share  in  the  unmarked  arrived  bales,  is  in  the  proportion  which  the 
difference  between  the  number  of  marked  bales  delivered  to  each 
consignee  and  the  number  of  marked  bales  shipped  to  each  con- 
signee bears  to  the  total  of  such  differences  for  all  the  consign- 
ments (m).  And  this,  it  is  submitted,  should  be  the  rule  applied 
in  such  cases. 


(m)  Thus  suppose  A.  ships  500  bales  marked  RS.,  and  B.  ships  100  bales 
marked  MN.  A.'s  consignee  has  delivered  to  him  450  marked  RS.  B.'s 
consignee  has  delivered  10  marked  MN.  There  have  been  lost  at  sea  100 
bales  (marks  unknown),  and  there  arrive  40  without  marks  and 
unidentifiable. 

A.  shipped  500  and  has  had  delivered  450,  i.e.  50  were  in  the  100  lost  at 
sea,  or  are  partly  in  the  40  unmarked.  B.  shipped  100  and  has  bad  delivered 
«.  c.  p.  19 
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Article  126. — The  Master's  Power  to  land  or  carry  on  the 
Goods  at  Common  Law. 

While  the  master  is  not,  as  a  general  rule,  bound  to 
unload  except  on  production  of  the  bill  of  lading,  he  is  not 
bound  to  keep  goods  on  board  his  ship  if  no  bill  of  lading 
is  produced. 

If  the  consignee  or  holder  of  the  bill  of  lading  does  not 
claim  delivery  within  a  reasonable  time,  the  master  may 
land  and  warehouse  the  cargo  in  a  statutable  (w)  ware- 
house at  the  expense  of  its  owners,  still  preserving  his 
lien  on  it,  and  it  is  his  duty  to  act  reasonably  (o)  in  doing  so 
rather  than  render  the  charterers,  other  than  the  defaulting 
consignees,  liable  for  demurrage  (p). 

In  such  a  case  the  warehouseman  holds  the  goods  as  the 
common  agent  of  the  shipowner  and  of  the  consignee  or 
indorsee  of  the  bill  of  lading  ;  agent  of  the  shipowner  to 
retam  the  goods  under  his  lien  for  freight  ;  agent  of  the 
consignee  or  indorsee  to  hold  or  deliver  the  goods  for 
him  on  his  producing  the  bill  of  lading  and  pajdng  the 
freight  (q). 

Semble,  that  if  there  are  no  statutable  warehouses, 
delivery  into  which  preserves  his  lien,  he  can  still  retain 
it  by  hiring  a  warehouse  for  the  purpose  {r). 

If,  in  unloading  by  the  master,  owing  to  the  delay  or 
absence  of  the  consignee,  difficulties  arise,  from  the  inac- 


10,  i.e.  90  were  in  the  100  lost  at  sea,  or  arc  partly  among  the  40  unmarked. 
A.  is  short  50  and  B.  is  short  90,  i.e.  140  altogether.  If  ^  of  the  100  lost  at 
sea  were  A.'s  and  ^^  were  B.s,  then  A.  lost  3o-?  and  B.  lost  64f.  There 
remain  unaccounted  for  14f  of  A.'s,  i.e.  ^  of  the  40  unmarked,  and  25^  of 
B.'s,  i.e.  ^  of  the  40  unmarked.  If  the  headnote  to  Spence  v.  Union  Marine 
Co.  ^\•ere  applied  to  this  case  it  would  mean  that  f  of  the  100  lost  at  sea 
came  out  of  A.'s  consignment,  and  f  of  the  40  unmarked  belong  to  A. 
But  A.  has  only  lost  50  altogether,  either  by  loss  at  sea  or  by  loss  of  marks  ! 

{n)  I.e.  a  warehouse,  on  the  goods  in  which  the  hen  of  the  shipowner 
is  preserved  by  some  statute,  such  as  M.  S.  Act,  1894,  §  494.  (See  Appendix 
III.) 

(o)  See  Smailes  v.  Hans  Dessen  (1906),  12  Com.  Cas.  117. 

Ip)  Howard  v.  Shepherd  (1850),  9  C.  B.  at  p.  321  ;  Erichsen  v.  Barkv.orth 
(1858),  3  H.  &  N.  601.  This  power  is  also  given  bj- express  provision  in  most 
l)iUs  of  lading.     See  Article  127,  7ipte  I. 

(q)  See  WiUes,  J.,  Meyer  stein  v.  'Barber  (1866),  L.  R.  2  C.  P.  38,  at  p.  50. 

(V)  Mors  le  Blanch  v.  Wilson  (1873),  L.  R.  8  C.  P.  227. 
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€urate  description  of  goods  in  the  bill  of  lading,   the 
consignee  must  bear  the  resulting  loss  (s). 

If  the  master  is  forbidden  to  land  the  goods  by  the  port 
authorities,  or  cannot  obtain  warehouse  accommodation, 
he  may,  and  must,  deal  with  them  in  the  manner  both 
most  reasonable  to  preserve  his  lien,  and  most  conve- 
nient in  his  judgment  for  their  owner,  at  their  owner's 
expense  (t). 

Article  127. — Statutory  Provisions  as  to  Unloading. 

By  statute  (w),  a  shipowner  is  at  liberty  to  land  any 
goods  imported  in  his  ship  from  foreign  parts  into  the 
United  Kingdom,  whenever  (x)  their  owner  fails  to  make 
entry  of  them  at  the  custom  house,  or  having  made  entry 
fails  to  take  delivery  of  them  within  a  certain  time  (y), 
whether  such  failure  was  caused  by  the  fault  of  the  goods - 
owner  or  not,  provided  it  was  not  caused  by  the  fault  of  the 
shipowner  (2;). 

This  statutory  power  may  be  excluded  or  varied  by 
express  agreement  (a),  or  by  the  custom  of  the  port  (6). 

I.  Time  at  which  such  landing  may  take  place. 

(1.)  If  a  time  is  named  in  the  charter  or  bill  of  lading, 
at  any  time  after  the  expiration  of  such  time  (c), 

(s)  Shinvellv.  Shaplock  (1815),  2  Chit.  397. 

(t)  Cargo  ex  Argos  (1872),  L.  R.  5  P.  C.  134  ;  3Iors  le  Blanch  v.  Wilson 
(1873),  L.  R.  8  C.  P.  227  ;  Edwards  v.  Southgate  (1862),  10  W.  R.  528.  See 
Article  138. 

(u)  Merchant  Shipping  Act,  1894,  §§  492-501 ;   see  Appendix  III. 

(x)  The  Act  only  applies  to  the  case  of  a  consignee  failing  to  be  ready  to 
take  delivery  when  the  shipo^v^le^  is  ready  to  land  his  goods  :  per  Brett,  M.R,, 
Marzetti  v.  Smith  (1884),  49  L.  T.  at  p.  583. 

(y)  Where  the  cargo  is  apportionable,  if  the  shipowner  lands  part  but  the 
consignee  applies  in  time  to  take  dehvery  of  the  remainder,  the  shipowner  is 
not  entitled  to  land  the  remaining  part  imless  the  consignee's  failure  to  take 
the  first  part  has  prejudiced  the  shipowner  in  the  delivery  of  the  remainder  : 
Wilson  V.  London  Steam  Co.  (1865),  L.  R.  1  C.  P.  61. 

(z)  The  Energie  (1875),  L.  R.  6  P.  C.  at  p.  316. 

(a)  See  note  1  and  note  2,  infra. 

(b)  Such  custom  may  either  apply  to  the  whole  port,  as  in  Marzetti  v. 
Smith  (1884),  49  L.  T.  580  ;  or  to  a  particular  trade,  as  in  Aste  v.  Stumore 
(1884),  1  C.  &  E.  319,  where  a  custom  of  the  London  grain  trade  to  discharge 
on  the  quay,  if  the  merchant  did  not  demand  the  grain  mthin  twenty-four 
hours  of  ship's  arrival,  was  proved  :  Alexiadi  v.  Robinson  (1861),  2  P.  &  P. 
679,  at  p.  683,  where  a  custom  in  the  London  fruit  trade  of  immediate 
discharge  was  proved. 

(c)  M.  S.  Act,  1894,  §  493,  s.  I  a  ;  and  see  Appendix  IIL 

19—2 
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and  before  the  consignee  is  ready  and  offers  to 
take  delivery  of  the  goods  (d). 
(2.)  If  no  time  is  so  named,  then  at  any  time  after  the 
expiration  of  seventy-two  hours,  Smidays  and 
holidays  excepted,  from  the  report  of  the  ship  at 
the  custom  house  (e). 
Queer e  whether  the  shipowner  under  these  provisions 
may  land  the  goods  before  it  is  clear  that  the  ship  cannot 
be  discharged  without  coming  on  demurrage,  i.e.  before  it 
is  certain  that  the  consignee  cannot  take  delivery  within 
the  time  allowed  him  by  the  contract  (/). 
II.  Place  where  goods  are  to  be  landed. 
(1.)  If  possible  and  convenient,  at  the  wharf  or  ware- 
house named  in  the  charter  or  bill  of  lading  (g). 
(2.)  If  no  such  place  is  named,  at  a  legal  customary 

wharf  or  warehouse  for  such  goods  {h). 
Where  goods  are  landed  for  assortment  and  their  owner 
or  consignee  at  the  time  of  landing  has  made  entry, 
and  is  ready  to  take  delivery  for  another  wharf  or  ware- 
house, the  goods  shall,  if  demanded,  be  delivered  to  their 
owner  within  twenty-four  hours  after  assortment,  the  ex- 
penses of  landing  and  assortment  to  be  borne  by  the 
shipowner  (^). 

Where,  before  the  goods  are  landed,  their  owner  or  con- 
signee has  entered  them  as  "  overside  goods,"  and  has 
offered  and  been  ready  to  take  delivery  of  them  {k),  but  the 
shipowner  has  failed  to  make  delivery  of  them,  or  then  to 


(d)  §  493,  s.  3.  The  time  at  which  the  consignee  is  to  take  deliverj-  may 
commence  before  the  ship  is  reported  at  the  custom  house,  if  by  the  practice 
of  the  customs  officers  of  the  port  discharge  may  begin  before  such  report  i 
Major  V.  Grant  (1902),  7  Com.  C.  231. 

(e)  §  493,  s.  1  b. 

if)  See  the  judgment  of  Channell,  J.,  Smailes  v.  Hans  Dessen  (1905),  11 
Com.  Cas.  74.  The  Court  of  Appeal,  5. C,  12  Com.  Cas.  117,  declined  to 
decide  the  point. 

[g)  M.  S.  Act,  1894,  §  493,  s.  2  a. 

(h)  §  493,  s.  2  b. 

(i)  §  493,  s.  4. 

(k)  The  goods  owner  or  his  agent  must  be  ready  at  the  time  of  the  ofier : 
Berresford  v.  Montgomtrie  (1864),  17  C.  B.,  N.  S.  379.  As  to  "overside 
goods,"  or  goods  to  be  delivered  over  the  ship's  side  to  a  lighter,  see  Appen- 
dix II.,  Customs  of  discharging  in  London. 
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inform  the  offerer  when  delivery  will  be  made  (l),  the 
shipowner  shall  before  landmg  the  goods  give  twenty-four 
hours'  notice  in  writing  to  the  owner  of  the  goods  (w)  of  his 
intention  to  deliver,  and  if  he  lands  before  that  time  shall 
do  so  at  his  own  risk  and  expense  (n). 

Where  the  consignee  disputes  the  propriety  of  landing 
at  his  expense,  his  proper  course  is  to  pay  under  protest 
any  charges  incurred,  and  thus  to  prevent  his  being 
damaged  by  detention  of  the  goods.  He  can  then  sue  to 
recover  the  payment  (o). 

The  shipowner  can  also  use  the  provisions  of  the 
Merchant  Shipping  Act  to  enforce  his  lien  for  freight, 
demurrage,  or  any  other  charges  for  which  he  has  a  lien 
under  the  contract  of  affreightment  by  giving  notice  to 
the  warehouseman  of  such  lien  (p).  The  goods  owner 
can  only  obtain  his  goods  by  paying  the  claim,  or  by  depo- 
siting with  the  warehouseman  the  sum  claimed,  giving  him 
notice  to  retain  all  or  part  of  it  (q).  The  warehouseman 
must  retain  the  sum  mentioned  in  the  notice  for  thirty 
days,  and,  if  the  shipowner  has  then  instituted  pro- 
ceedings to   establish   his   right,   till   the  determination 


(I)  It  is  not  necessary  that  the  agent  of  the  consignee  should  formally 
demand  correct  information  :  Berresford  v.  Montgomerie,  vide  supra  ;  but 
semble,  that,  if  the  shipowner  is  then  bond  fide  ignorant  of  the  position  of  the 
goods  in  the  ship,  this  does  not  constitute  a  "  failure  to  inform  "  :  Oliver  v. 
Colven  (1879),  27  W.  R.  822. 

(m)  The  lighterman  is  the  agent  of  the  goods  owner  to  receive  notice  :  The 
Clan  Macdonald  (1883),  8  P.  D.  178,  at  p.  185. 

(n)  M.  S.  Act,  1894,  ^  493,  ss.  4,  5.  These  sections  have  been  discussed  in 
The  Clan  Macdonald  (1883),  8  P.  D.  178,  where  it  was  held  that  the  first 
applies  to  "  overside  goods  "  which  must  be  landed  for  assortment,  the 
second  to  overside  goods  which  need  not  be  landed  for  assortment.  It  is 
submitted  that  Sir  J.  Hannen  was  in  error  (p.  184)  in  making  the  goods 
owner's  failure  to  take  delivery  at  the  time  when  it  becomes  necessary  to 
land  the  goods  for  assorting,  a  condition  precedent  to  the  shipowner's  right 
to  land  the  goods  at  his  own  expense  under  s.  4  ;  it  would  seem  rather  to 
relieve  the  shipowner  of  the  necessity  of  paying  such  expense.  On  this, 
see  Mathew,  J.,  in  Marzetti  v.  Smith  (1884),  49  L.  T.  at  \k  583. 

(o)  Alexiadi  v.  Robinson  (1861),  2  P.  &  F.  697.  Cf.  Thorsen  v.  M'Dowall 
(1892),  19  Sc.  Sess.  C.  743. 

(p)  M.  S.  Act,  1804,  §  494.  Qucere  whether  the  right  to  land  goods  under 
§  494  only  exists  in  the  circumstances  provided  in  §  493,  or  whether  there  is 
an  independent  right  under  §  494  unaffected  bj'  the  provisions  of  §  493.  See 
(Smai7es  V. //ans  jDessen  (1906),  11  Com.  Cas.  74  ;  12  Com.  Cas.  117.  As  to 
the  case  of  goods  being  landed  not  under  §  493  but  pursuant  to  a  provision 
in  the  bill  of  lading,  see  note  2  infra. 

(q)  §§  495,  496. 


294  STATU  TOBY   PBOVISIOXS 

of  those  proceedings,  but  may  pay  the  undisputed 
balance  over  to  the  shipowner  (r).  In  certain  events 
the  warehouseman  has  a  power  of  sale  over  the  goods  (s). 

The  fact  that  a  person  has  made  a  deposit  and  received 
the  goods  does  not  of  itseK  give  the  shipowner  any 
personal  right  of  action  against  him  to  recover  the 
claim  (t)  ;  he  can  only  claim  a  declaration  that  he  has 
a  lien  on  the  cargo  and  deposit  for  the  sum  he  claims  (u). 

If  it  is  subsequently  held  that  the  shipowner  had  no 
right  to  the  sum  claimed,  or  to  any  disputed  balance,  the 
goods  owner  will  be  entitled  to  recover  from  him,  by  way  of 
damages,  interest  on  the  disputed  sum  for  the  period  of  the 
deposit  (x). 

Note  1. — Almost  all  modern  bills  of  lading  have  some  such 
clause  as  the  following  : — 

"  The  shipowner  shall  be  entitled  to  land  these  goods  on  the 
quays  of  the  dock  where  the  steamer  discharges  immediately  on 
her  arrival,  and  upon  the  goods  being  so  landed  the  shipowner's 
responsibility  shall  cease.  This  clause  is  to  form  part  of  this  bill 
of  lading,  and  any  words  at  variance  with  it  are  hereby  cancelled  " 
(known  as  the  "  London  Clause  ")  (?/). 

Note  2. — Where  by  the  contract  in  his  bill  of  lading  the  ship- 


(r)  §  496,  ss.  3,  4. 

(s)  §  497.  It  is  a  disputed  question  whether,  if  the  proceeds  of  the  goods 
are  insufficient  to  pay  the  warehouseman's  charges,  he  can  claim  the  balance 
from  the  shipowner.  Probably  not.  See  §  499.  AMiether  he  can  recover 
it  from  the  owner  of  the  goods  also  seems  doubtful. 

(t)  Furness  v.  White  (1895),  A.  C.  40. 

(u)  See  for  procedure  in  such  a  case  Montgomery  v.  Fou,  Morgan  d:  Co. 
(1895),  2  Q.  B.  321  ;  Euterpe  S.S.  Co.  v.  Bath  (1897),  2  Com.  Cases,  196. 
But  if  the  person  who  has  made  the  deposit  is  the  owner  of  the  goods  by 
indorsement  of  the  bill  of  lading,  or  has  actually  contracted  to  pay  freight, 
he  cannot  abandon  the  goods  and  refuse  to  pay  freight,  and  in  such  a  case 
Messrs.  W.  N.  White  were  held  personally  liable  by  the  Court  of  Appeal  in 
the  case  of  Thompson  v.  White,  on  May  4,  1898.  If,  there  being  no  contract 
with,  or  property  in  the  consignee,  he  cannot  be  personally  sued,  he  cannot, 
in  an  action  for  a  declaration,  counterclaim  for  short  delivery  or  damage 
to  the  goods,  but  in  Montgomeri/  v.  Foi/,  Morgan  d-  Co.  (1895),  2  Q.  B.  321, 
which  was  such  a  case,  the  shipper,  at  his  o^^^l  request,  was  joined  as  defen- 
dant to  enable  him  to  counterclaim. 

(.r)  So  held  by  Bray,  J.,  in  Bed.  B.  S.S.  Co.  v.  Allatini  (1909),  14  Com.  Cas. 
82,  at  p.  92,  following  Kennedy,  J.,  in  Green  v.  Georgii  (not  reported). 

(y)  See,  forinstances  of  the  operation  of  such  a  clause,  Alexiadi  v.  Bobinson 
(1861),  2  P.  &  F.  679  ;  WiUon  v.  London,  etc.  Steam  Co.  (1865),  L.  R.  1  C.  P. 
61  ;  Oliver  v.  Colven  (1879),  27  W.  R.  822  ;  Major  v.  Grant  (1902),  7  Com.  C. 
231.  The  clause  does  not  apply  in  the  case  of  goods  landed  not  in  the  Docks 
but  at  a  wharf.  Produce  Brokers  Co.  v.  Furness  Withy  (1912),  17  Com.  Cas. 
165. 
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owner  is  given  the  right  to  land  the  goods  subject  to  his  lien  for 
freight  (equivalent  to  his  statutory  right  under  sect.  493  of  the 
Act),  he  may  insist  on  the  freight  being  paid  to  himself  before 
the  goods  are  released,  and  the  goods  owner  cannot  claim  the 
advantage  of  sect.  495  so  as  to  get  the  goods  released  on  depositing 
the  freight  with  the  warehouseman.  In  other  words,  if  the  ship- 
owner does  what  is  prescribed  by  sect.  493  but  does  it  under  power 
given  by  contract  and  not  by  virtue  of  the  statute,  the  goods  owner 
cannot  avail  himself  of  sects.  495  and  496  (z). 

Note  3. — -Where  by  the  terms  of  his  contract  the  shipowner 
has  to  deliver  the  cargo,  he  must  pay  any  expenses  necessarily 
involved  in  the  process  of  delivering,  e.g.  the  expenses  of  pro- 
viding bags  in  which  cofTee  beans  escaping  from  bags  broken 
on  board  the  ship  must  be  replaced  in  order  to  effect  their 
discharge  (a). 

Note  4. — When  the  ship's  liability  is  to  cease  is  usually  expressly 
provided  in  the  bill  of  lading,  e.g.  : — "  Ship's  responsibility  ceases 
immediately  the  goods  are  discharged  from  the  ship's  deck  "  ; 
or  "  the  goods,  etc.  ...  as  soon  as  they  are  discharged  over  the 
ship's  side  shall  be  at  the  risk  of  the  shipper  or  consignee  "  ;  or 
"  goods  at  risk  of  consignee  from  ship's  tackles  ;  "  — or  as  in  the 
London  Clause  as  above  ;  or—"  The  ship's  responsibility  ceasing 
when  delivering  into  lighter  when  the  goods  are  over  the  ship's 
side  level  with  the  rail."  In  the  absence  of  any  such  express 
provision,  the  question  must  be  decided  by  the  custom  of  the 
port  of  discharge  ;  and,  if  no  such  custom  can  be  proved,  the 
general  rule  appears  to  be  ''  that  goods  are  delivered  when  they 
are  so  completely  in  the  custody  of  the  consignee  that  he  may 
do  as  he  pleases  with  them,"  in  other  words,  when  they  pass 
from  agents  of  the  shipowner  to  agents  of  the  consignee  (6). 

Note  5. — There  is  usually  a  clause  in  bills  of  lading  requiring 
claims  for  damaged  (c)  goods  to  be  made  within  a  certain  time, 
as  before  removal,  or  within  seven  days  after  the  goods  are  landed, 
or  within  one  month  of  steamer's  arrival. 

Note  6. — For  the  practice  in  discharging  general  ships  in  London, 
Liverpool,  Glasgow,  Bristol,  and  Hull,  see  Appendix  II. 


(z)  Dennis  v.  Cork  S.S.  Co.  (1913),  2  K.  B.  393. 

(a)  Leach  v.  Royal  Mail  Co.  (1910),  16  Com.  Cas.  143. 

(b)  See  British  Shipowners  v.  Grimond  (1876),  3  Sc.  Sess.  C,  4th  Ser.  at 
p.  972  ;  and  Knight  S.S.  Co.  v.  Fleming  (1898),  25  R.  (Sess.  Cas.)  1070.  Cf. 
The  Jaederen  (1892),  P.,  per  Barnes,  J.,  at  p.  358,  as  to  cases  where  the  whole 
discharge  is  done  by  a  dock  company  as  agents  for  shipowner  and  charterer. 

(c)  This  includes  both  apparent  and  latent  damage  :  Moore  v.  Harris 
(1876),  1  App.  C.  318. 
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SECTION   IX. 

Demurrage. 

Article  128. — Nature  of  .Demurrage. 

Demurrage,  in  its  strict  meaning,  is  a  sum  agreed  by  the 
charterer  to  be  paid  as  liquidated  damages  for  delay- 
beyond  a  stipulated  or  reasonable  time  for  loading  or 
unloading.  When  the  time  is  not  agreed,  or  where  the 
sum  is  only  to  be  paid  for  a  fixed  number  of  days,  and  a 
further  delay  takes  place,  the  shipowner's  remedy  is  to 
recover  unliquidated  "  damages  for  detention."  The 
phrase  "  demurrage  "  is  sometimes  loosely  used  to  cover 
both  these  meanings  {a). 

A  stipulation  as  to  demurrage  is  one  for  the  benefit  of 
the  charterer  as  well  as  of  the  shipowTier,  i.e.  a  charterer, 
at  the  price  of  paying  the  agreed  demurrage,  is  entitled  to 
keep  the  ship  for  the  agreed  time,  or,  if  not  agreed,  for 
a  reasonable  time,  beyond  the  lay  days,  and  the  ship- 
owner is  not  entitled  to  sail  away  directly  the  lay  days 
have  expired,  treating  the  pro\asion  for  demurrage  as 
merely  for  his  protection  if  he  allows  the  ship  to  remain 
beyond  the  lay  days  (6). 

Stipulations  for  demurrage  may  be — 

(1.)  Exhaustive  :  as  "  ten  days  for  loading  and  demur- 
rage at  £20  per  diem  afterwards,"  which  covers 


(a)  For  a  discussion  of  the  resulting  diflSculties,  see  Article  54 : — The 

(6)  Wilson  <l-  Coventry  v.  Thoresen  (1910),  2  K.  B.  405.  Cf.  Lilly  v. 
Stevenson  (1895),  22  Sess.  Cas.  (4th  Ser.)  278.  "  Days  stipulated  for  by  the 
merchant  on  demurrage  are  just  lay-dajs,  but  lay-days  that  have  to  be 
paid  for,"  Lord  TrajTier,  ibid.,  at  p.  286.  Qucere  whether,  there  being  no 
provision  for  demurrage,  the  charterer  can  insist  on  the  ship  remaining  for 
a  reasonable  time  after  expiration  of  the  lay-days  on  paying  damages  for 
detention.  Wilson  d-  Coventry  v.  Thoresen,  ubi  snpra.  But  if  the  charterer 
completes  the  loading  before  the  lay-days  expire,  he  cannot  delay  presen- 
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all  delay.  On  such  a  provision  the  shipowner 
cannot  say  that  the  provision  for  £20  a  day 
demurrage  only  applies  to  a  reasonable  time, 
after  the  lapse  of  which  he  can  claim  damages  for 
detention.  After  the  lapse  of  a  reasonable  time 
he  may  take  his  ship  away,  but  if  he  allows  her  to 
stay  on  he  can  only  claim  the  agreed  rate  of 
demurrage  (c). 

(2.)  Partial :  as  "  ten  days  to  load,  ten  days  on  demur- 
rage at  £20  per  diem,"  when  all  delay  after 
twenty  days  will  give  rise  to  damages  for  deten- 
tion :  or  "  demurrage  at  £20  per  diem  "  (d),  when 
demurrage  will  begin  at  a  time  unascertained, 
except  that  it  must  allow  a  reasonable  time  for 
loading. 

(3.)  Absent :  as  "  ten  days  to  load,"  or  "  load  according 
to  the  custom  of  the  port,"  or  simply  "  load," 
where  all  delay  will  be  met  by  "  damages  for 
detention." 

Note. — The  charterer  or  consignee  cannot,  in  answer  to  a  claim 
for  demurrage,  plead  that  the  shipowner  could  have,  and  ought 
to  have,  lessened  the  amount  of  the  delay  by  landing  the  goods, 
and  so  mitigated  the  claim  for  demurrage.  In  The  Arne  (e), 
where  there  was  a  clause  in  the  bill  of  lading  providing  that  if  the 
consignee  did  not  take  delivery  immediately  after  arrival  the 
goods  might  be  landed  by  the  ship  at  the  expense  and  risk  of  the 


tation  of  the  bill  of  lading,  and  so  keep  the  ship  in  port.     Nolisement  Co. 
V.  Bunge  (1917),  1  K.  B.  160. 

(c)  Western  S.S.  Co.  v.  Amaral  Sutherland  (1913),  3  K.  B.  366  ;  Inverkip 
Co.  V.  Bange  (1917),  1  K.  B.  31.  In  the  latter  case  the  passage  in  the  text 
above  is  cited  by  Sankej%  J.,  \vith  approval. 

(d)  Cf.  Harris  v.  Jacobs  (1885),  15  Q.  B.  D.  247,  in  which  Brett,  L.J.,  laid 
down  that  "  such  a  payment  Avas  in  the  nature  of  demurrage  :  the  clause  as 
to  demurrage  in  a  charter  being  elastic  enough  in  the  ordinary  construction 
of  a  charter  to  comprise  such  a  damage  as  this,"  and  cited  as  authority  his 
own  judgment  in  Sangninetti  v.  Pacific  Co.  (1877),  2  Q.  B.  D.  238,  at  p.  252, 
for  criticisms  on  which  see  the  note  to  Article  54,  p.  156.  The  Scotch  Courts 
take  a  stricter  view  of  "  demurrage  "  :  cf.  Gardiner  v.  Macfarlane  (1889),  16 
Sc.  Sess.  C,  4th  Ser.  p.  658  ;  and  c/.  the  English  Courts  in  Clink  v.  Radford 
(1891),  1  Q.  B.  625,  and  Dunlop  v.  Balfour  (1892),  1  Q.  B.  507.  For  the 
effect  of  a  stipulation  to  load  "on  conditions  of  colliery  guarantee,'''  see 
Bestitution  Co.  v.  Pirie  (1889),  61  L.  T.,  N.  S.  330  :  affirmed  in  C.  A.  6 
Times  L.  R.  50  ;  Moyisen  v.  Macfarlane  (1895),  2  Q.  B.  562  (C.A.) ;  Ship 
Saxon  v.  Union  S.S.  Co.  (1900),  5  Com.  C.  381 ;  Shamrock  S.S.  Co.  v.  Storey 
<1899),  5  Com.  C.  21  ;   Thorman  v.  Dowgate  S.S.  Co.  (1910),  1  K.  B.  410. 

(e)  (1904),  P.  154. 
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goods  owner,  it  was  held  that  this  was  an  option  given  to  the- 
shipowner  for  his  protection,  and  that  the  consignee  could  not 
rely  on  it  as  an  answer  to  a  claim  for  demurrage.  The  same  prin- 
ciple was  laid  down  by  Lindley,  L.J.,  in  Hick  v.  Rodocanachi  (/). 
On  the  other  hand,  the  shipowner  cannot  claim  demurrage  for 
delay  caused  only  by  his  own  unreasonable  conduct  (g) :  in  certain, 
circumstances,  therefore,  he  might  be  unable  to  claim  demurrage 
caused  by  his  own  exercise  of  a  lien  for  freight  on  the  cargo,  when 
he  might  have  landed  the  cargo,  subject  to  his  lien,  under  the 
provisions  of  the  Merchant  Shipping  Act.  This  principle  is 
recognised  in  Lyle  Co.  v.  Cardiff  {h),  and  in  Sinailes  v.  Ham 
Dessen  (i),  though  in  both  cases  it  was  held  that  the  exercise  of  the 
lien  was  reasonable,  and  the  shipowner  was  therefore  not  debarred 
from  his  claim  for  demurrage. 


Article  129. — Demurrage,  when  payable. 

Demurrage  becomes  payable  when  the  lay-days  allowed 
for  loading  or  unloading  have  expired.  Such  lay-days 
begin  when  the  ship  arrives  at  the  place  agreed  upon  in 
the  charter  for  loading  or  unloading  {k),  and  is  there  ready 
to  load  or  discharge,  and  they  run  continuously  (1),  in  the 
absence  of  express  agreement  (m),  or  custom  of  the  port  {n) 
to  the  contrary,  from  that  date.  When  the  lay-days  have 
expired,   demurrage,   in  the   absence   of  express   agree- 


(/)  (1891),  2  Q.  B.  626,  at  p.  632. 

(<7)  In  Robinson  V.  British  Aluminium  Co.  (November,  lOlo,  not  reported^ 
it  was  held  by  Bailhache,  J.,  under  this  prmciple,  that  it  was  unreasonable 
for  the  shipowner  to  exercise  a  lien  for  a  claim  for  demurrage  when  the 
consignees  offered  to  deposit  the  amount  claimed  in  joint  names  in  a  bank. 
Cf.  also  Alexiadi  v.  Robinson  (1861),  2  P.  &  F.  679  ;  Miilhr  v.  Jecks  (1865)^ 
19  C.  B.,  N.  S.  332  ;  and  CarJherg  v.  Wemyss  Co.  (1915),  Sess.  Cas.  616. 

[h)  (1899),  5  Com.  Cas.  87. 

(i)  (1906),  12  Com.  Cas.  117. 

[k)  Vide  Articles  36,  39,  ante.  Tharsis  Co.  v.  Morel  (1891),  2  Q.  B.  647. 
A  ship  prevented  from  loading  by  quarantine  is  not  "  ready  to  load  "  : 
White  V.  Winchester  (1886),  13  So.  Sess.  C,  4th  Ser.  524.  The  Austin  Friars 
(1894),  10  Times  L.  R.  633. 

(l)  3rintoshy.  Sinclair  (1811),  UIt.'R.C.'L.  456;  NielsenY.  Wait(l88o)y 
16  Q.  B.  D.  67. 

(m)  E.g.  "  Sundays  and  holidays  excepted." 

(n)  Nielsen  v.  Wait,  vide  supra,  where  a  custom  of  the  port  of  Gloucester 
not  to  reckon  in  the  lay-days  the  time  occupied  in  moving  the  ship  from  one 
place  of  discharge  to  another,  A\as  held  good.  In  Dickinson  v.  Martini 
(1874),  1  Sc.  Sess.  C,  4th  Ser.  1185,  time  spent  in  lightening  outside  the  port, 
in  order  to  proceed  to  a  port  of  discharge,  was  included  in  the  lay-days.  See 
Article  37,  ante. 
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merit  (o),  runs  continuously  during  the  presence  in  the  port 
of  the  vessel  either  ready  for  or  engaged  in  the  business  of 
loading  or  discharging.  If  the  ship  has  to  be  removed 
from  the  port,  or  becomes  unfit  for  loading  or  discharging, 
e.g.  by  reason  of  a  collision,  the  period  of  such  removal 
or  unfitness  will  be  cut  out  from  the  period  of 
demurrage  (p). 

When  once  a  vessel  is  on  demurrage  no  exceptions  will 
operate  to  prevent  demurrage  continuing  to  be  pay- 
able (p),  unless  the  exceptions  clause  is  clearly  worded  so 
as  to  have  that  effect  (q). 

Damages  for  detention  (where  demurrage  is  not  provided 
for)  become  payable  either — 

(1.)  On  the  expiration  of  the  specified  lay-days,  if  any^ 
as  above  ; — or 

(2.)  On  the  expiration  of  a  reasonable  time  for  loading  or 
unloading  ; — or 

(3.)  On  the  expiration  of  the  fixed  number  of  days  for 
which  demurrage  has  been  stipulated  (r). 


Article  130. — Demurrage,  how  calculated. 

Stipulations  as  to  demurrage  and  lay-days  must  be 
strictly  limited  to  those  ports  to  which  they  are  applied  in 
the  charter  ;  a  reasonable  time  for  loading  and  unloading 
will  be  allowed  at  other  ports  on  the  voyage,  to  which  such 
stipulations  are  not  applied  (s). 

A  stipulation  as  to  cancelling  the  charter  will  not,  unless 


(o)  E.g.  If  lay-days  except  "  Sundays  and  holidays  "  and  demurrage,  is 
"per  like  day"  or  "per.  like  hour"  :  Rayner  v.  Conder  (1895),  1  Com. 
Cases,  80. 

ip)  Tyne  and  Blyth  Co.  v.  Leech  (1900),  2  Q.  B.  12. 

(q)  Lilly  v.  Stevenson  (1895),  22  Sess.  Cas.,  4th  Ser.  278. 

(r)  Where  there  is  in  the  charter  a  liquidated  sum  fixed  for  demurrage, 
that  sum  will  also  be  prima  facie  the  measure  for  damages  for  detention 
beyond  the  period  of  demurrage. 

(s)  See  Marshall  v.  Bolclcow,  Vaughan  <k  Co.  (1881),  6  Q.  B.  D.  231  ; 
Niemann  v.  ilfoss  (1860),  29  L.  J.  Q.  B.  206  ;  Avon  S.S.  Co.  v.  Leask  {I890)y 
18  Sc.  Sess.  C.  280.  For  other  cases  where  special  stipulations  as  to  demur- 
rage were  construed,  see  Marshall  v.  De  la  Torre  (1795),  1  Esp.  367  ;  Steven- 
son Y.  Yori  (1790),  2  Chitt.  570  ;  Sweeting  v.  Darthez  (1854),  14  C.  B.  538. 
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it  clearly  so  provides,  apply  after  the  vessel  is  on  demur- 
rage {t). 

Wlien  the  stij^ulations  in  a  charter  as  to  loading  and 
unloading  differ  materially,  it  will  not  be  allowable  to  lump 
together  the  daj^s  for  loading  and  discharging,  an  intention 
to  separate  them  being  inferred  (u). 

The  clause  "  to  average  the  days  for  loading  and  dis- 
charging in  order  to  avoid  demurrage  "  (v)  allows  the 
charterer  to  add  together  the  days  agreed  for  both  opera- 
tions, not  being  liable  for  demurrage  till  the  total  days 
are  exhausted  (x),  but  such  a  provision  does  not  neces- 
sarily apply  to  dispatch  money  as  well  as  to  lay-days  (y). 

In  the  absence  of  a  custom  of  the  port  (2),  the  following  phrases 
have  the  following  meanings  in  clauses  as  to  loading  and 
discharging  :■ — 

Days  mean  consecutive  (a)  calendar  days  of  twenty-four  hours 
commencing  at  midnight,  and  inchide  Sundays  and  holidays  (b). 
If  the  ship  is  not  ready  to  load  till  part  of  the  day  has  expired,  the 
■charterer  is  not  bound  to  commence  loading  her  until  the  com- 
mencement of  the  next  calendar  day  ;  but  if  he  does  any  work  on 
the  partial  day  it  may  be  evidence  of  an  agreement  to  treat  it  as 
a  whole  day  (6).  In  the  absence  of  express  stipulation  part  of  a 
■calendar  day  on  demurrage  counts  as  a  whole  day  (c). 


(t)  See  Steel  Young  v.  Grand  Canary  (1904),  9  Com.  Cas.  275. 

(m)  See  note  (s),  p.  299,  ante. 

(v)  As  to  providing  this  by  using  the  word  "  reversible,"  see  Love  v. 
JRowtor  Co.  (1916),  2  A.  C.  527. 

(x)  Moliere  S.S.  Co.  v.  Naylor  Benzon  <fe  Co.  (1897),  2  Com.  Cases,  92. 

(y)  Rowland  S.S.  Co.  v.  Wilson,  Sons  &  Co.  (1897),  2  Com.  Cases,  198.  The 
charterer  electing  to  take  dispatch  money  at  port  of  loading,  will  be  debarred 
from  averaging  the  days  to  save  demurrage  at  port  of  discharge  :  Oakville  Co. 
V.  Holmes  (1899),  5  Com.  Cases,  48.  Not  so,  however,  if  the  charterer's 
agent  agrees,  without  authority  to  do  so,  at  the  port  of  loading  to  take 
dispatch  monej^     Love  v.  Rowtor  Co.  (1916),  2  A.  C.  527. 

{z)  As  in  Cochran  v.  Retberg  (1800),  3  Esp.  121,  where  the  then  custom  of 
the  port  of  London  was  proved  to  consider  days  as  working  daj's  only, 
excluding  Sundays  and  hohdaj's  ;  and  Nielsen  v.  Wait  {\S8o),  16  Q.  B.  D.  67. 

(a)  Nielsen  v.  Wait,  v.  s.  The  running  day,  or  daj'  of  twenty-four  hours, 
during  which  the  ship  is  running,  is  opposed  to  the  working  day.  But 
under  the  clause  "  to  be  loaded  at  the  rate  of  200  tons  per  rimning  day  .  .  . 
time  to  coimt  twelve  hours  after  written  notice  of  readiness  is  given,"  the 
"  running  day  "  was  held  to  mean  periods  of  twenty-four  hours  beginning 
twelve  hours  after  the  receipt  of  the  notice.  Leonis  S.S.  Co.  v.  Rank  (1907), 
13  Com.  Cas.  161. 

(h)  The  Katy  (1895),  P.  56.  Brown  v.  Johnson  (1842),  10  M.  &  W.  331 ; 
Niemann  v.  Moss  (1860),  29  L.  J.  Q.  B.  206. 

(c)  Commercial  S.S.  Co.  v.  Boulton  (1875),  L.  R.  10  Q.  B.  346;  see  also 
the  report  of  the  same  case  as  to  the  ship  Boston  in  3  Asp.  M.  C,  N.  S.  11 1> 
See  also  Horsley  Line  v.  Roechling  (Sc.)  (1908),  Sess.  Cas.  866. 
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Sundays  and  holidays  excepted. — This  provision  excepts  Sundays 
and  holidays  from  the  lay-days,  even  though  work  is  done  upon 
them,  unless  some  actual  agreement  to  count  them  as  lay-days 
is  proved.  This  agreement  will  not  be  inferred  from  the  fact  that 
work  is  done  [d).  Xeither  a  wet  day.  nor  the  usual  half-holiday 
on  Saturday,  is  included  in  the  phrase  "  general  or  local 
holidays  "  (e). 

Working  days  means  all  days  on  which  work  is  ordinarily  done 
at  the  port,  excluding  Sundays  and  holidays  (/ ).  It  is  immaterial 
that  on  one  of  them  the  charterer  is  prevented  from  loading, 
imless  the  cause  of  delay  is  covered  by  an  exception  {g).  E^-i- 
dence  of  custom  is  admissible  to  explain  the  meaning  of  '"  working 
day  '"'  (li).  The  number  of  hours  in  a  working  day  on  which 
a  ship  must  load  must  be  settled  by  the  custom  of  the  port,  or 
express  agreement  {/). 

Cargo  to  he  discharged  at  the  average  rate  of  not  less  than 

tons  per  day. — Such  a  clause,  where  the  tonnage  of  the  cargo, 
di^*ided  by  the  average  rate  of  discharge,  gives  a  fraction  over  a 
day,  does  not  allow  the  charterer  the  whole  of  the  last  day.  It 
is  doubtful  how  the  fraction  is  to  be  computed,  probably  by  the 
proportion  of  hours  used  to  the  hours  in  the  working  day  ;  but  it 
is  arguable  that  the  charterer  is  only  entitled  to  the  number  of 
days,  and  cannot  claim  the  fraction  over  (k). 

"  One  running  day  for  every  400  tons  up  to  2800  tons,  and  for 
all  quantities  in  excess  500  tons  per  day,''  a  rule  laid  down  for  all 
ships  by  the  London  Corn  Trade  Association,  and  incorporated 
in  a  charterparty.     Held,  that  with  a  cargo  of  3800  this  meant 


((f)  Xehon  t.  yelson  (1908),  App.  Ca.?.  108,  overruling  Moulder  v.  Weir 
1905),  2  K.  B.  267,  Whittal  t.  Rahtkens  (1907),  1  K.  B.  783,  and  Branckdow 
V.  Lamport  (1907),  1  K.  B.  787,  note. 

(e)  Lovi  V.  RoiL-tor  Co.  (1916),  2  A.  C.  527,  at  p.  536. 

(/)  .Vie/-se«  V.  Wait  (1885),  16  Q.  B.  D.  at  p.  71.  Cj.  Mein  v.  Ottman 
(1904),  6  P.  (Sess.  Cas.)  276. 

[g)  Holman  v,  Peruvian  2s  Urate  Co.  (1878),  5  Sc.  Sess.  C,  -ith.  Ser.  657  ; 
where  a  "surf  dav  "  was  held  a  working  dav.  But  contrast  British  tb 
Mexican  Co.  v.  Lockett  (1911),  1  K.  B.  264. 

(h)  British  ct  Mexican  Co.  v.  Lockett,  ubi  supra,  overruling  Bennetts  v. 
Brown  (1908),  1  K.  B.  490. 

(k)  Yeoman  v.  The  King  (1904),  2  K.  B.  429.  Cargo  2364  tons  ;  rate 
210  tons  a  dav  =  11  davs  ^^5.  The  charterer  was  heldnot  entitled  to  claim 
12  days.  Cf.  Horsley  Line  v.  Roechling  (Sc.)  (1908),  Sess.  Cas.  866.  In 
Moulder  v.  Weir  (1905),  2  K.  B.  267,  upon  a  similar  clause  Channell,  J.,  held 
that  it  related  primarily  to  the  number  of  days  not  hours,  and  if  the  calcula- 
tion gave  a  fraction  of  a  day  at  the  end  the  charterer  was  entitled  to  a  whole 
day.  He  distinguished  Yeoman  v.  The  King  on  the  ground  that  there  was 
in  that  case  a  provision  for  payment  of  demurrage  per  day  "  and  prorata," 
which  made  the  case  an  exception  to  the  rule.  But  ( 1)  if  the  rate  is  100  tons 
a  day  and  the  cargo  is  950  tons,  and  if  he  has  ten  days  to  discharge,  surely 
the  charterer  discharges  at  the  average  rate  of  95  tons  a  day,  not  100  as 
agreed,  and  (2)  the  Court  of  Appeal  in  deciding  Yeoman  v.  The  King  do  not 
appear  to  have  rested  their  decision  merelj-  on  the  provision  as  to  payment 
"  pro  rata." 
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the  400  tons  rate  for  the  first  2800  tons,  and  the  500  tons  rate 
for  the  balance,  and  that  it  did  not  provide  two  separate  rates 
for  the  whole  contents  of  steamers  under  and  over  2800  tons 
respectively  [l). 

Per  ivorhing  day  of  twenty-four  hours  :  Held  to  mean  that  each 
twenty-four  hours  on  which  work  was  done  was  to  count  as 
a  conventional  day,  though  the  hours  might  be  on  several 
days  (m).  It  does  not  mean  such  a  period  of  time  as  includes 
in  it  twenty-four  ordinary  working  hours  of  the  port  {n). 

Colliery  ivorhing  days  means  all  days  on  which  the  colliery 
works  in  normal  times  and  under  normal  circumstances,  exclud- 
ing Sundays  and  hoUdays,  such  as  Mabon's  Day  in  South  Wales, 
which  are  not  port  holidays.  It  includes  days  on  which  the 
colliery  would  work  ordinarily,  but  does  not  work  owing  to  a 
strike  (o). 

Weather  worhing  days  means  days  on  which  the  weather  allows 
working.  The  Court  has  applied  the  working  rule  of  computa- 
tion that  if  any  substantial  quantity  of  work  is  done,  the  day 
should  be  counted  as  a  whole  or  half  day,  according  as  the  time 
substantially  exceeds  half  a  day  or  not  {p). 

It  is  now  usual,  especially  in  the  case  of  steamers,  to  stipulate 
for  demurrage  at  so  much  per  hour.  Where  "  dispatch  money  " 
was  to  be  paid  at  lOs.  per  hour  on  any  time  saved  in  loading  or 
discharging,  and  four  days  were  saved,  it  was  held  that  they 
were  to  be  taken  as  of  twenty-four,  and  not  of  twelve,  hours 
each,  the  "  dispatch  money  "  being  payable  on  the  time  saved, 
or  running  hours,  and  not  on  the  working  hours  [q).  The  clause 
"  Sundays  and  fete  days  excepted  "  has  been  held  to  apply  both 
to  dispatch  money  and  lay-days  (r),  and  therefore  where  the 


[I)  Turner  v.  Bannatyne  (1903),  9  Com.  Cas.  83,  306. 

(m)  Forest  S.S.  Co.  v.  Iberian  Ore  Co.  (1899),  5  Com.  Cases,  83.  Cf. 
Watson  Brothers  v.  Mysore  Manganese  Co.  (1910),  15  Com.  Cas.  159.  But 
"  per  working  day  of  twenty-four  consecutive  hours"  was  held  to  mean 
twenty-four  actually  consecutive  hours  whether  by  day  or  night.  Turnhull 
V.  Cruickshank  (1905),  7  P.  (Sess.  Cas.)  791. 

(n)  Orpheus  Co.  v.  BoviU  (1916),  114  L.  T.  750. 

(o)  Saxon  Ship  Co.  v.  Union  S.S.  Co.  (1900),  5  Com.  Cases,  381.  The 
length  of  the  working  day  or  holiday  is  usuallj-  defined  bj-  the  colliery 
guarantee.  But  under  such  a  document  the  artificial  extension  of  non- 
working  days  was  held  only  to  applj'  to  lay-daj-s,  and  not  to  demurrage 
days.  Saxon  v.  Union,  v.  s.,  overruling  Clink  v.  Hickie  Borman,  No.  2  (1898), 
4  Com.  Cases,  292. 

(p)  Branckelow  S.S.  Co.  v.  Holt  (1897),  1  Q.  B.  570. 

(q)  Laing  v.  Holloway  (1878),  3  Q.  B.  D.  437. 

(r)  The  Glen  Devon  (1893),  P.  269  ;  approved,  dissentiente  Fletcher  Moulton, 
L.J.,  by  the  Court  of  Appeal  m  Nelson  v.  Nelson  (1907),  2  Q.  B.  705.  The 
House  of  Lords  did  not  discuss  this  point,  and  the  head-note  in  (1908),  A.  C- 
108,  is  inaccurate.  In  In  re  Royal  Mail  Co.  and  River  Plate  Co.  (1910),  1 
K.  B.  600,  where  by  the  charter  dispatch  money  was  to  be  paid  for  "  each 
running  day  saved,"  Bray,  J.,  distinguished  The  Glen  Devon  and  foJlowed 
Laing  v.  Holloway  {v.  s.).  Bray,  J.,  also  expressed  his  agreement  with  the 
dissentient  judgment  of  Fletcher  Moulton,  L.  J.,  in  Nelson  v.  Nelson,  holding 
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•charterer,  by  speed  in  loading,  dispatched  the  ship  four  days 
■earlier  than  he  was  bound  to  do  by  the  charter,  but  of  the  four  days 
two  were  "  Sundays  or  holidays,"  which  were  excepted  from  the 
lay-days,  he  was  only  allowed  dispatch  money  on  two  days.  He 
€0uld  not  save  days  to  which  he  was  not  entitled  as  lay-days  by 
the  charter. 

Case  1. — ^A  ship  chartered  "  to  load  and  discharge  as  fast  as  the 
ship  can  work,  but  a  minimum  of  seven  days  to  be  allowed  mer- 
chants, and  ten  days  on  demurrage  over  and  above  the  said  laying 
days."  Held,  that  from  the  context,  "  days  "  meant  "  working," 
not  "  running  "  days. 

The  ship  came  into  dock  on  Tuesday  evening  at  5  p.m.,  reached 
her  berth  on  Wednesday,  at  8  a.m.,  and  continued  unloading  till 
8  P.M.  She  began  again  at  4  a.m.,  on  Thursday,  and  finished  at 
8  A.M.  Held,  she  was  liable  for  two  days'  demurrage  (the  lay- 
days having  been  exhausted  at  the  port  of  loading)  (s). 

Case  2. — By  charter  seven  running  days  were  allowed  for 
discharging ;  the  vessel  arrived  on  Saturday  and  was  cleared  by 
10  A.M.,  when  she  gave  notice  of  readiness  to  discharge.  The 
charterers  at  first  declined  to  receive  cargo,  but  afterwards 
received  it  from  1  p.m.  to  4  p.m.,  when  work  stopped.  Held,  that 
charterers'  conduct  amounted  to  an  agreement  that  Saturday 
should  be  counted  as  a  lay-day,  though  they  were  not  otherwise 
bound  to  take  discharge  on  that  day  at  all  (i). 

Case  3. — A  ship  was  chartered  "to  be  loaded  in  X.  in  fourteen 
days,  and  to  be  discharged,  weather  permitting,  at  not  less  than 
twenty -five  tons  per  working  day,  holidays  excepted."  Held, 
that  the  days  for  loading  must  be  taken  as  "  running  days,"  the 
days  for  unloading  as  working  days  {u). 

Case  4. — A  charter  provided  :  "  Cargo  to  be  loaded  and  dis- 
charged as  fast  as  steamer  can  receive  and  deliver  during  working 
liours.  If  longer  detained  £12  per  diem  demurrage."  Held, 
that  saving  of  time  at  the  port  of  discharge  could  not  be  set  off 
against  delay  at  port  of  loading  (x). 

Case  o.^A  charter  provided  :  "  Ship  to  be  loaded  in  nine 
working  days  .  .  .  loading  time  to  count  from  6  a.m.  after  ship 
is  ready  .  .  .  steamer  to  work  day  and  night  if  required  to  do  so." 
Held,  that  "  working  day  "  meant  a  day  of  twelve  hours  from 
6  a.m.,  and  not  a  day  of  twenty-four  hours,  and  that  the  ship  was 
on  demurrage  from  6  p.m.  on  the  ninth  day  {y). 


that  The  Glen  Devon  was  wrongly  decided.  See  also  Mawson  v.  5eyer  (1914), 
1  K.  B.  304,  in  which  the  foregoing  cases  are  discussed. 

(s)  Commercial  S.S.  Co.  v.  BouUon  (1875),  L.  R.  10  Q.  B.  346  ;  Hough  v. 
Athya  (1879),  6  Sc.  Sess.  C,  4th  Ser.  961, 

{i)  The  Katy(lS9o),  P.  56. 

(it)  Niemann  v.  Moss  (1800),  29  L.  J.  Q.  B.  206. 

{x)  Avon  S.S.  Co.  v.  LeasA;  (1890),  18  Sc.  Sess.  G.  280  ;  following  MarshalVs 
Case  (1880),  6  Q.  B.  D.  231. 

{y)  Mein  v.  Ottman  (1904),  6  F.  (Sess.  Gas.)  276. 
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Article  131. — Charterer's  Undertaking  : — To  load  or  unload 
in  a  fixed  Time. 

If  by  the  terms  of  the  charter  the  charterer  has  agreed 
to  load  or  unload  within  a  fixed  period  of  time  (z),  that  is 
an  absolute  and  unconditional  engagement,  for  the  non- 
performance of  which  he  is  answerable,  whatever  be  the 
nature  of  the  impediments  which  prevent  him  from 
performing  it  (a),  unless  such  impediments  are  covered 
by  exceptions  in  the  charter  (6),  or  arise  from  the  fault 
of  the  shipowner  or  those  for  whom  he  is  responsible  (c). 


(;)  The  effect  is  the  same,  if  the  days  can  be  calculated,  as  where  the  rate 
of  loading  or  discharge  per  day  is  fixed  ;  but  in  Dobell  v.  ^Yatts  (1891),  7 
T.  L.  R.  622,  a  clause,  "  Cargo  to  be  loaded  as  fast  as  vessel  can  receive 
in  ordinary  working  hours,  and  to  be  received  as  customary  as  fast  as 
steamer  can  deliver  in  ordinarj-  working  hours — not  less  than  one  hundred 
standards  a  day  loading  or  discharging,"  was  held  by  the  C.  A.  not  a  clause 
obliging  the  charterer  to  receive  one  hundred  standards  a  day,  and  so  fixing 
the  number  of  lay-days,  but  a  clause  for  the  benefit  of  charterers  only. 
See  also  Love  v.  Rowtor  Co.  (1916),  2  A.  C.  527,  where  a  printed  form  of 
charterparty  for  discharge  in  a  reasonable  time  was  by  written  words  turned 
into  one  for  a  fixed  time.  In  consequence  a  reference  in  the  print  to  "  cus- 
tomarv  discharge  "  was  neglected  as  insensible  and  inapplicable.  Cf.  Baird 
V.  Price  Walker  (1916),  115  L.  T.  227. 

(a)  Per  Lord  Selbome  in  Po-^fkthivaite  v.  Freeland  (1880),  5  App.  C.  599,  at 
p.  608.  For  a  striking  example  of  the  absolute  nature  of  the  obligation  see 
Porteus  V.  Tfainej/  (1878),  3  Q.  B.  D.  223,  534.  In  Potter  v.  Burrell  (IS^l),  1 
Q.  B.  97,  under  a  charter  for  a  series  of  ships  "  as  nearly  as  possible  a  steamer 
a  month,"  to  be  loaded  in  a  fixed  time ;  owing  to  excepted  perils,  two 
steamers  arrived  at  the  same  time  and  could  not  with  the  resources  of  the 
port  be  loaded  in  the  fixed  time.  Held,  by  the  C.  A.,  that  as  the  shipowner 
was  not  liable  for  the  delay,  the  charterer  was  not  excused  by  it.  See, 
however,  Nehon  v.  Xelson  (1908),  App.  Gas.  108,  where  a  similar  question 
was  differently  decided.  The  head-note  of  the  report  is  inadequate  and 
inaccurate.  Potter  v.  Burrell  does  not  appear  to  have  been  cited.  For 
the  provision  "  two  vovages  per  month,  fortnightly,"  see  The  Melrose  Abbey 
(1898),  14  T.  L.  R.  202. 

(6)  See  note  at  end  of  this  article.  For  an  illustration  of  this,  see  Granite 
S.S.  Co.  V.  Ireland  (1891),  19  Sc.  Sess.  C.  124,  where  the  excepted  peril 
occurred,  but  did  not  prevent  the  discharge  of  the  ship,  only  the  removal  of 
its  cargo  from  the  quay  when  discharged.  See  also  Aktieselkabet  Argentina  v. 
Von  Laer  (1903),  19  Times  L.  R.  151. 

(c)  Budgett  v.  Binnington  (1891),  1  Q.  B.  35  ;  Benson  v.  Blunt  (1841),  1 
Q.  B.  870  ;  The  Anna  (1902),  18  T.  L.  R.  25  ;  Hansen  v.  Donaldson  (1874), 
1  Sc.  Sess.  C,  4th  Ser.  1066,  where  discharge  was  impeded  by  the  insufficiency 
of  the  shipowner's  crew.  Where  loading  or  discharge  is  a  joint  operation,  it 
follows  from  Budgett  v.  Binnington  that  the  inability  of  the  shipowner  to  do 
his  part  will  only  excuse  the  charterer  when  it  is  oidy  that  which  prevents 
the  charterer  from  doing  his  share  of  the  work.  In  Harris  v.  Best  (1893), 
68  L.  T.  76,  delay  was  caused  by  restowing  some  cargo  that  had  shifted,  and 
restowing  other  cargo  to  enable  fresh  cargo  to  be  properly  stowed.  The 
stevedore  was  employed  and  paid  by  the  owners.  Held,  the  charterers  were 
not  liable  for  demurrage  for  this  delay,  the  stevedore  being  the  owner's 
servant.     In  Houlder  v.  Weir  (1905),  2  K.  B.  267,  it  was  held  that  where 
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Thus,  after  the  ship  is  ready  to  load  or  unload  at  the 
agreed  place  (d),  the  charterer  will  not,  in  the  absence  of 
express  exceptions,  be  released  from  his  contract  by  delay 
resulting  from  the  crowded  state  of  the  docks  (e),  bad 
weather  (/),  or  ice  preventing  loading  (g),  insufficient 
supply  of  cargo  (h),  lawful  (i)  orders  of  the  authorities 
at  a  foreign  port  (k),  or  strikes  of  persons  for  whom  the 
shipowner  is  not  responsible,  even  though  the  shipowner 
is  prevented  by  the  same  cause  from  performing  his  share 
of  the  work  (l)  ;  and  when  there  is  a  provision  for  demur- 
rage, the  charterer  (at  the  price  of  paying  the  demurrage) 
can  insist  on  the  ship  remaining  for  a  reasonable  time 
to  complete  loading  (w).  On  the  other  hand,  the  char- 
terer is  entitled  to  keep  the  ship  the  whole  of  the  lay- 
days though  he  could  have  loaded  her  in  less  time  (n). 


the  charterer  was  delayed  towards  the  end  of  the  discharge  by  reason  of  the 
shipowner's  necessary  operation  of  taking  in  ballast  to  stiffen  the  ship,  the 
charterer  was  liable  for  demurrage  during  that  delay.  The  decision  seems 
doubtful.  The  proper  exercise  by  the  shipowner  of  a  lien  on  the  cargo  does 
not  prevent  his  claiming  demurrage  for  the  time  during  which  the  exercise  of 
the  lien  stops  the  discharge.  Lyle  S.S.  Co.  v.  Cardiff  (18Q9),  5  Com.  Cases, 
87. 

(d)  See  Articles  36,  39,  ante,  and  Tharsis  Co.  v.  Morel  (1891),  2  Q.  B. 
647. 

(e)  Randall  v.  Lynch  (1810),  2  Camp.  352  ;  Brown  v.  Johnson  (1843),  10 
M.  &  W.  331  ;  Tapscott  v.  Balfour  (1872),  L.  R.  8  C.  P.  46.  Where,  however, 
the  charter  provided  for  discharge,  "in  regular  turn  with  other  vessels  at  the 
average  rate  of  30  tons  a  day,"  and  the  commencement  of  the  discharge  was 
delayed  by  the  vessel  having  to  wait  her  turn  according  to  the  custom  of  the 
port,  the  charterer  was  held  not  liable  for  the  delay.  The  Cordelia  (1909), 
P.  27. 

(/)  Thiis  V.  Byers  (1876),  1  Q.  B.  D.  244. 

(g)  Barret  v.  Button  (1815),  4  Camp.  333. 

(h)  See  Article  42. 

(i)  Illegal  orders  of  the  authorities  will  not  protect  the  charterer,  who  has 
his  remedy  against  them  :  Bessey  v.  Evans  (1815),  4  Camp.  131  ;  Gosling  v. 
Higgins  (1808),  1  Camp.  450  ;  The  Newport  (1858),  Swabey,  335.  Compare 
the  principle  involved  in  Evans  v.  Bullock  (1877),  38  L.  T.  34  ;  Ronneberg  v. 
Falkland  Islands  Co.  (1864),  17  C.  B.,  N.  S.  1  ;  Sully  v.  Duranty  (1864),  3 
H.  &  C.  270  ;   and  Article  4,  on  Illegality. 

(k)  Barker  v.  Hodgson  (1814),  3  M.  &  S.  267;  Blight  v.  Page  (1801),  3 
B.  &  P.  295,  note,  cited  also  at  4  Camp.  334,  by  Gibbs,  C.J.,  who  was 
counsel  in  it.  Where  a  ship  otherwise  ready  to  load  is  prevented  from 
loading  by  quarantine,  the  lay-days  stipulated  in  the  charter  will  not  begin 
to  run  till  the  quarantine  has  expired:  White  v.  Winchester  (1886),  13 
Sc.  Sess.  C,  4th  Ser.  524.     The  Austin  Friars  (1894),  10  Times  L.  R.  633. 

(I)  See  ante  (c),  p.  304. 

(m)  Wilson  d:  Coventry  v.  Thoresen  (1910),  2  K.  B.  405.  Qucere  whether, 
in  the  absence  of  any  provision  for  demurrage,  he  can  similarly  insist  at  the 
price  of  paying  damages  for  detention.     Ibid. 

(n)  Petersen  V.  Dunn  (1895),  1  Com.  Cases,  8. 
8.0.  p.  20 
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The  provisions  of  the  charter  as  to  fixed  days  must  be 
limited  to  the  ports  to  which  they  expressly  refer  (o),  and 
a  reasonable  time  wiU  be  allowed  for  loading  or  unloading 
at  ports  not  expressly  provided  for  (p). 

Note. — The  occurrence  of  an  obstacle  preventing  loading  or 
.unloading,  which  is  within  an  exception,  does  not  excuse  the  char- 
terer absolutely,  but  only  in  so  far  as  it  in  fact  prevents  him  from 
fulfilling  his  contract.  Thus,  in  ElswicJc  S.S.  Co.  v.  Montaldi  {q), 
where  the  charterer,  who  had  to  discharge  at  an  average  rate  of 
500  tons  a  day,  was  behind  his  time,  and  then  a  strike  occurred, 
delaying,  but  not  preventing,  the  discharge,  Bigham,  J.,  held  the 
charterer  excused  only  to  the  extent  to  which  the  strike  delayed 
the  discharge  of  that  cargo  which,  had  the  charterer  used  due 
diligence  before,  would  have  remained  on  board  at  the  time  when 
the  strike  occurred  (r). 

Case  1. — A  ship  was  chartered  to  unload  in  the  London  Docks, 
forty  days  being  allowed  as  lay-days  ;  owing  to  the  crowded  state 
of  the  docks  the  vessel  was  detained  forty-one  days  over  the  lay- 
days.    Held,  that  the  charterer  was  liable  for  delay  (s). 

Case  2. — A  ship  was  chartered  to  load  at  London,  with  thirty 
running  days  ;  owing  to  frost  the  loading  of  the  ship  was  pre- 
vented.    Held,  the  charterer  was  liable  for  the  delay  {t). 

Case  3. — A  ship  was  chartered  to  load  at  X.,  with  sixty  running 
days  ;  while  there,  owing  to  an  infectious  disease  on  shore, 
communication  between  the  ship  and  shore  was  forbidden  by 
the  local  government.  Held,  the  charterer  was  liable  for 
delay  {ti). 

Case  4. — A  ship  was  chartered  to  load  barley  at  a  Russian  port, 
with  thirty  running  days  for  loading  and  unloading  ;  the  Russian 
government  forbade  the  export  of  barley  (x).  Held,  the  charterer 
was  liable  for  failure  to  furnish  a  cargo  (y). 

Case  5. — A  charter  to  discharge  at  Bristol  allowed  a  fixed 
number  of  days  for  discharging.  The  custom  at  Bristol  was  that 
discharge  was  the  joint  act  of  the  charterer  and  shipowner. 
Discharge  was  prevented  by  a  strike  of  labourers,  which  prevented 


(o)  Marshall^.  De  la  Torre  (1795),  1  Esp.  367  ;  Stevenson  v.  York  (1790), 
2  Chit.  570. 

(p)  Sweeting  v.  Darthez  (1854),  14  C.  B.  538.  See  also  Fowler  v.  Knoop 
(1878),  4  Q.  B.  D.  299. 

(q)  (1907),  1  K.  B.  626. 

(r)  Cf.  London  <&  Northern  Co.  v.  Cent.  Arg.  By.  (1913),  108  L.  T.  527 ; 
Central  Arg.  Ry.  v.  Marwood  (1915),  A.  C.  981. 

(s)  Randalls.  Lynch  (1810),  2  Camp.  352. 

(<)  Barret  v.  Button  (1815),  4  Camp.  333. 

(m)  Barker  v.  Hodgson  (1814),  3  M.  &  S.  267. 

(a;)  Compare  with  this  Hills  \.  Sughrue  (1846),  15  M.  &  W.  253,  where  the 
shipowner  who  had  contracted  to  procure  and  carry  a  cargo  of  guano  was 
held  liable  for  not  loading  such  a  cargo,  though  there  was  no  guano  to  load. 
This  case  seems  quite  inconsistent  with  Clifford  v.  Watts  (1870),  L.  R.  5  C.  P. 
577. 

{y)  Blight  v.  Page  (1801),  3  B.  &  P.  295,  note  ;  see  Article  4  :  Illegality. 
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both  shipowner  and  charterer  from  performing  their  part  of  the 
discharge.  Held,  that  as  the  charterer  was  not  prevented  from 
discharging  by  the  fault  of  the  shipowner  or  persons  for  whom  the 
shipowner  was  responsible,  he  was  not  excused  for  delay  beyond 
the  fixed  lay-days  {z). 


Articles  132  and  133. — To  load  or  unload — In  Reasonable 
Time — According  to  the  Custom  of  the  Port — As 
customary — With  Customary  Dispatch. 

If  no  fixed  time  for  loading  (or  unloading)  is  stipulated 
in  the  charter  the  law  implies  an  agreement  on  the  part 
of  the  charterer  to  load  or  discharge  the  cargo  within  a 
reasonable  time  (a),  and,  so  far  as  there  is  a  joint  duty 
in  loading  or  unloading,  that  the  merchant  and  ship- 
owner shall  each  use  reasonable  diligence  m  performing  his 
part  (6). 

In  the  absence  of  express  provisions,  there  is  an  absolute 
luidertaking  on  the  part  of  the  charterer  to  have  cargo 
ready  to  load  (c),  and  a  reasonable  time  for  loading  then 
begins  {d).  On  a  like  principle,  at  the  other  end  of  the 
voyage,  what  is  in  question  is  the  reasonable  time  for 


(2)  Budgett  v.  Binnington  (1891),  1  Q.  B.  35. 

(a)  Hick  V.  Raymond  {\%^'i),  A.  C.  22.  Per  Lord  Selborne  in  Postlethivaite 
V.  Freeland  (1880),  5  App.  C.  at  p.  608.  The  time  is  unfixed  whenever  there 
is  not  a  definite  time  expressed  or  implied  (as  in  Article  131).  The  obligation 
is  the  same  whether  the  charter  is  altogether  sUent  as  to  the  time,  as  in  Hick 
V.  Raymond,  v.  s.  ;  or  stipulates  for  "  customary  dispatch,"  as  in  Postle- 
thivaite V.  Freeland,  v.  s.  ;  or  "  as  fast  as  steamer  can  deliver  "  (Good  v, 
Isaacs  (1892),  2  Q.  B.  555  ;  or  both  the  last  phrases  (Hulthen  v.  Stewart 
(1903),  App.  Gas.  389) ;  or,  "  as  fast  as  master  shall  require  "  (Sea  S.S.  Co. 
V.  Price  (1903),  8  Com.  Gas.  at  p.  296).  Discharge  with  more  than  customary 
dispatch  can  be  secured  by  such  words  as  "  to  be  discharged  continuously, 
any  custom  of  the  port  to  the  contrary  notwithstanding."  Maclay  v 
Spillers  (1901),  6  Gom.  Gases,  217.  Of.  Crown  S.S.  Co.  v.  Leitch  (Sc.)  (1908), 
Sess.  Gas.  506.  "  Forthwith  "  =  without  unreasonable  delay.  Hudson  v. 
Hill  (1874),  43  L.  J.  G.  P.  273 ;  Forest  Oak  Co.  v.  Richard  (1899),  5  Com. 
Cases    100. 

(h)'Ford  v.  Cotesworth  (1870),  L.  R.  4  Q.  B.  at  p.  137;  5  Q.  B.  544; 
Cunningham  v.  Dunn  (1878),  3  C.  P.  D.  443  (G.A.). 

(c)  And  exceptions,  unless  clearly  expressed  otherwise,  apply  only  to 
the  actual  loading,  not  to  the  procuring  of  cargo  to  be  loaded.  See  Article 
42;  and  c/.  Dampskibsselskabet  Danmark  v.  Poulsen  (1913),  Sess.  Gas. 
1043. 

(d)  Ardan  S.S.  Co.  v.  Weir  (1905),  A.  G.  501,  which  apparently  overrules 
Jones  V.  Green  (1904),  2  K.  B.  275.  The  analogous  case  of  Barque  Quilpue  v. 
Brown  (1904),  2  K.  B.  264,  turns  on  knowledge  by  the  shijiowner  of  the 
method  of  loading.  See  also  Article  42,  supra.  And  see  Wilson  v.  Thoresen 
(1910),  2K.  B.  405. 

20—2 
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discharge.  Therefore  difficulties  in  getting  the  cargo  away 
to  an  ulterior  destination  after  the  actual  discharge  are  not 
to  be  taken  into  account  (e). 

"  A  reasonable  time  "  means  reasonable  under  the  cir- 
cumstances then  existing,  other  than  self-imposed  inabili- 
ties of  either  shipowner  or  charterer  (/),  and  should  be 
estimated  with  reference  to  the  means  and  facilities  then 
available  at  the  port,  the  course  of  business  at  the  port  (g), 
the  customary  methods  employed  at  the  port,  and  the 
character  of  the  port  with  regard  to  tides  and  other^vdse  (h). 
Thus  where  a  strike  at  the  port  of  loading  or  discharge 
prevents  a  diligent  consignee  from  doing  his  part  of  the 
work  with  reasonable  exertions  on  his  part,  he  will  not 
be  liable  for  the  consequent  delay  (g). 

This  obligation  to  load  or  unload  in  a  reasonable  time 

'  imports,  without  express  reference,  a  stipulation  that  the 

work  shall  be  done  in  the  manner  customary  in  the  port  (i). 

But  an  express  provision,  "  according  to  the  custom  of  the 

port,"  or  "  with  customary  dispatch,"  or  "  as  customary," 


(e)  Langham  S.S.  Co.  v.  Gallagher  (1911),  2  Ir.  Rep.  348;  Dampskibs- 
sehicabet  Svendborg  v.  Love  (1915),  Sess.  Cas.  543. 

( / )  But  this  limitation  does  not  make  the  charterers  liable  for  delay  arising 
from  the  previous  engagements,  not  of  the  charterers  or  their  agents,  but  of 
the  consignees  to  whom  the  charterers  have  sold  the  cargo  :  Watson  v. 
Earner  (1900),  5  Com.  Cases,  377  ;  Ogmore  v.  Borner  (1901),  6  Com.  Cases, 
104.  Nor  does  it  extend  to  a  case  in  which  delay  is  due  to  the  engagements 
of  the  charterers  or  shipowners  themselves,  when  those  engagements  are 
reasonably  made  in  the  normal  carrying  on  of  their  business,  and  do  not 
create  such  an  exceptional  state  of  circumstances  as  the  parties  to  the 
charter  on  signing  it  carmot  be  taken  to  have  contemplated  :  Harrowing  v. 
Dupre  {IQd-I),  7  Com.  Cases,  157;  Quilpue  v.  Broum  (1904),  2  K.  B.  264. 
See  also  Aktieselkabet  Ingkwood  v.  Millar's  Karri  (1903),  8  Com.  Cas.  196. 
The  proper  exercise  of  a  lien  by  the  shipowner  does  not  prevent  his  recovering 
demurrage  for  the  delay  caused  by  the  exercise  of  the  lien  :  Lyle  Co.  v. 
Cardiff  (1SQ9),  5  Com.  Cases,  87. 

(g)  Hick  V.  Raymond  (1893),  A.  C.  22  :  per  l,ovd  Qelhovne  ia.  Postlethwaite 
V.  Freeland  (1880),  5  A.  C.  at  p.  609  ;  Hulthen  v.  Stewart  (1903),  App.  Cas. 
389  ;   The  Arne  (1904),  P.  154. 

(h)  Carlton  S.S.  Co.  v.  Castle  Mail  Co.  (1898),  A.  C.  486. 
(i)  See  per  Lord  Blackburn,  Postlethwaite  v.  Freeland  (1880),  5  A.  C.  at 
p.  613  ;  A.  L.  Smith,  L.J.,  Lyle  v.  Carrf^j^f  (1900),  2  Q.  B.  at  p.  643  ;  CoUins, 
M.E,.,  Temple  v.  Runnalls  (1902),  18  Times  L.  R.  at  p.  823.  Lord  Herschell 
thought  otherwise:  Hick  v.  Raymond  (1893),  A.  C.  at  p.  30.  But  if  the 
charterer  has  not  got  cargo  ready  to  load  he  cannot  escape  liability  for 
ensuing  delay  by  an  allegation  that  he  has  done  his  best  to  load  under  a 
charter  to  load  in  the  "  usual  and  customary  manner."  Ardan  S.S.  Co.  v. 
Weir  (1905),  A.  C.  501. 
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though  usually  unnecessary  (j),  is  very  commonly  in- 
serted {k).  In  consequence,  every  impediment  arising 
out  of  that  custom  or  practice  which  the  charterer  or 
shipowner  could  not  have  overcome  by  the  use  of  any 
reasonable  diligence  {I)  ought  to  be  taken  into  con- 
sideration (m). 

The  express  stipulations  and  the  implied  obligation  as  to 
customary  dispatch  refer  to  the  customary  manner  of 
discharge,  and  only  indirectly  to  the  time  usually  occupied 
in  discharging  in  such  customary  manner  (w). 

"  Custom,"  or  "  customary,"  does  not  mean  "  custom  " 
in  the  strict  legal  sense,  but  a  settled  and  established 
practice  of  the  port  (o). 

Note. — A  series  of  very  numerous  cases  seems  now  to  have 
established  that  in  all  cases  in  which  an  undefined  period  is 
allowed  for  loading  or  discharge,  the  obligation  is  the  same,  viz. 
to  do  it  in  a  reasonable  time,  and  that  what  is  a  reasonable  time 
depends  on  both  (1)  the  existing  circumstances  of  the  port  {i.e. 
as  opposed  to  the  normal  circumstances),  and  (2)  the  customary 
methods  of  the  port  {p). 

(j)  An  express  reference  to  "  the  custom  of  the  port"  may,  however, 
impose  on  the  charterer  a  greater  obligation  than  would  rest  upon  him  if 
there  were  no  such  words — e.g.  if  by  the  custom  of  the  port  he  is  bound  to 
do  something  which  in  the  existing  conditions  of  the  port  he  cannot  in  fact 
do  even  with  the  exercise  of  reasonable  diligence.  Thus  in  Aktieselkabet 
Hekla  v.  Bryson  (1908),  14  Com.  Cas.  1,  Bray,  J.,  says  (at  p.  2),  "  The  main 
dispute  was  whether  the  obligation  of  the  defendants  was  to  provide  a 
suitable  berth  ready  for  the  vessel  on  her  arrival,  and  to  have  ready  a  clear 
quay  space  or  sufficient  bogies,  or  merely  an  obligation  to  use  their  best 
endeavours  to  provide  such  berth,  quay  space  or  bogies."  And  he  decided, 
by  reason  of  the  custom  which  he  found  established,  that  the  former  was  the 
obligation. 

{k)  On  the  other  hand,  if  the  charter  is  expressly  one  for  discharge  in  a 
fixed  time  a  reference  in  its  printed  form  to  "  customary  dispatch  "  is 
insensible  and  inapplicable.     Love  v.  Rowtor  Co.  (1916),  2  A.  C.  527. 

(Z)  Carali  v.  Xewos  (1862),  2  F.  &  F.  740  :  the  shipowner  had  contracted  to 
forward  goods  by  foreign  steamer,  but  missed  the  last  steamer  of  the  season ; 
he  had  discharged  according  to  the  custom  of  the  port,  but  could  by  diligence 
have  expedited  the  discharge  of  these  goods  so  as  to  catch  the  steamer. 
Held,  that  he  was  liable  for  the  delay,  apparently  on  the  ground  that  he  had 
not  used  what  was  due  diligence  under  the  circumstances. 

(m)  See  the  various  cases  referred  to  in  the  note. 

(n)  Dunlop  v.  Balfonr  (1892),  1  Q.  B.  at  p.  520  ;  Casilegate  S.S.  Co.  v. 
Dempsey,  ihid.,  at  pp.  861.  862  ;  Metcalfe  v.  Thompson  {\m2),  18  Times  L.  R. 
706.  CJ.  Sea  S.S.  Co.  v.  Price  (1903),  8  Com.  Cas.  292  ;  and  Ropner  v.  Stoate 
Ho.segood  dh  Co.  (1905),  10  Com.  Cas.73. 

(o)  Per  Lord  Blackburn,  approving  Lord  Coleridge  in  Postlethwaite  v. 
Freeland  (1880),  5  A.  C.  at  p.  616.     See  Article  8,  ante. 

(p)  If  the  measure  of  reasonable  time  could  be  based  upon  ideal  methods 
or  circumstances  of  the  port,  without  taking  account  of  its  actual  methods  or 
circumstances,  the  time  for  discharge  would  be  merely  a  matter  of  calcula- 


310  REASONABLE 

That  the  obligation,  where  no  time  was  fixed,  was  to  do  the 
work  in  a  reasonable  time,  may  be  considered  to  have  been 
settled  as  long  ago  as  1810  in  Burmester  v.  Hodgson  {q)  and 
Rodger s  v.  Forrester  (q).  And  indeed  it  is  the  ordinary  rule  of 
law  that  where  a  contract  fixes  no  time  for  performance,  it  must 
be  in  a  reasonable  time  (r).  But  it  has  needed  a  long  series  of 
decisions  to  establish  that  a  reasonable  time  depends  on  the  cir- 
cumstances mentioned  above  as  (1)  and  (2) ;  and  this  necessity 
had  arisen  from  the  disturbing  effect,  in  the  current  of  authority, 
of  a  few  cases  such  as  Ashcroft  v.  Crow  Colliery  Co.  (s),  and  Wright 
V.  New  Zealand  Shipping  Co.  {t),  especially  the  latter.  In  both 
these  cases  the  charterer  seems  to  have  done  all  that  was  reason- 
able, having  regard  to  the  existing  (abnormal)  circumstances  of 
the  port,  but  of  necessity  not  all  that  he  might  have  done  under 
normal  circumstances,  and  in  both  cases  he  was  held  liable  for 
demurrage.  Many  ingenious  attempts  have  been  made  to  recon- 
cile the  two  cases  with  the  other  authorities  (u),  but  to  admit  that 
they  were  wrongly  decided  seems  to  be  the  true  refuge  from  the 
difficulty,  and  one  which,  in  view  of  the  sure  establishment  of  the 
right  principle,  is  now  innocuous. 

That  the  customary  methods  in  use  in  the  port  are  to  be  taken 
into  account,  though  there  is  no  express  reference  to  custom  in  the 
contract,  seems  to  follow  from  the  principle  that  all  the  existing 
circumstances  of  the  port  are  to  determine  the  extent  of  the  obli- 
gation, and  appears  to  be  now  established  by  authority  (x), 
although  doubts  upon  the  point  have  been  suggested  (y). 

The  obligation,  therefore,  upon  the  charterer  or  consignee,  where 
no  fixed  time  for  discharge  is  mentioned,  is,  in  all  cases,  that  the 
ship  is  to  be  discharged  as  quickly  as  is  consistent  with  the  manner 
in  which  every  vessel  going  to  the  port  is  discharged  (2),  and  the 


tion,  and  would  be,  by  implication,  a  fixed  or  ascertainable  time.  Cf. 
footnote  (z)  on  p.  304. 

(q)  2  Camp.  483  and  489.  Those  cases  seem  also  to  imply  that  the  custom 
of  the  port  fixes  what  is  reasonable. 

(r)  Cf.  Lord  Watson,  Hick  v.  Raymond  (1893),  App.  Cas.  22,  at  p.  32. 

(s)  (1874),  9  Q.  B.  540. 

(t)  (1879),  4  Ex.  D.  165. 

(u)  As  to  Ashcroft  v.  Crow  Colliery  Co.  {v.  s.),  see  note  3  to  Article  39, 
supra,  p.  117.  Wright  v.  New  Zealand  Co.  {v.  s.)  (which  was  followed  by  a 
Divisional  Court  in  Tillett  v.  Cwm  Avon  (1886),  2  Times  L.  R.  675)  is  discussed 
in  Postlethwaite  v.  Freeland  (1880),  5  App.  C.  at  pp.  609,  617,  in  Hick  v. 
Raymond  (1893),  App.  C.  at  p.  32,  and  by  Bigham,  J.,  in  Lyle  v.  Corporation 
of  Cardiff  (1S99),  5  Com.  Cases,  87,  at  pp.  89  and  92.  The  best  explanation 
seems  to  be  that  of  A.  L.  Smith,  L.J.,  in  Lyle  v.  Cardiff  (1900),  2  Q.  B. 
at  p.  645 — "  In  my  judgment  it  is  not  now  law." 

(x)  Per  Lord  Blackburn,  Postlethwaite  v.  Freeland  (1880),  5  App.  Cas.  at 
p.  613  ;  A.  L.  Smith,  L.J.,  Lyle  v.  Cardiff  {\900),  2  Q.  B.  at  p.  643  ;  CoUins, 
M.R.,  Temple  v.  Runnalls  (1902),  18  Times  L.  R.  at  p.  823. 

(y)  Lord  HerscheU,  Hick  v.  Raymond  (1893),  App.  C.  at  p.  30.  Cf. 
Bigham,  J.,  Lyle  v.  Cardiff  (1899),  5  Com.  Cases,  at  p.  92.  Fowler  v, 
Knoop  (1878),  4  Q.  B.  D.  299,  seems  to  involve  a  similar  implication. 

(2)  Contrast  Maclay  v.  Spillers  (1901),  6  Com.  Cases,  217,  iii  which  the 
limitation  to  customary  methods  was  excluded  by  express  provisions. 
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existing  circumstances  at  the  time  when  the  vessel  actually  comes 
to  the  port,  so  far  as  these  circumstances  are  not  caused  by  the 
charterer  or  consignee  (a).  It  follows  that,  with  such  an  obliga- 
tion in  a  charterparty  or  a  bill  of  lading,  there  is  no  advantage  in 
inserting  exceptions  affecting  the  obligation  as  to  discharge  {e.g. 
a  strike  clause),  though  this  is  commonly  done  (6). 

The  question  to  be  answered  is  : — "  Did  the  charterers  do, 
under  the  circumstances,  all  that  could  be  reasonably  expected 
of  them  ?  "  (c). 

Thus,  where  the  consignee  has  been  prepared  to  deliver  in 
the  customary  manner  into  warehouses  controlled  by  the  harbour 
authorities,  but  is  prevented  because  the  warehouses  without 
default  of  his  are  full  (d)  ;  or  to  deliver  into  trucks  on  the  quay,  a 
rule  of  the  port  not  allowing  cargo  to  be  deposited  on  the  quay, 
but  is  prevented  because  the  railway  company  without  default  of 
his  does  not  supply  such  trucks  (e) ;  or  where,  the  customary  method 
being  to  discharge  on  to  the  dock,  quays,  or  into  lighters,  the  quays 
are  overcrowded,  and  lighters,  owing  to  a  strike  of  lightermen,  are 
unobtainable  (/)  ;  or  even  where  the  charterer,  being  the 
only  shipper  in  the  port,  and  using  carts  as  a  customary  method 
to  convey  cargo  to  the  quay,  finds  a  scarcity  of  carts  from  their 
being  otherwise  employed  (g)  ;  he  is  not  liable  for  the  subsequent 
delay. 

So,  where  all  the  work  of  loading  or  discharging  is  done  by  a 
dock  company  as  agents  of  shipowner  and  charterer  or  consignee, 
and  the  work  is  delayed, without  fault  of  the  charterer  or  consignee, 
by  a  strike  of  the  dock  company's  men  (A),  or  the  crowded  state 
of  the  dock  quays  (i),  the  charterer  or  consignee  is  not  liable  for 


(a)  Per  Lord  Esher  in  Castlegate  S.S.  Co.  v.  Dempsey  (1892),  1  Q.  B.  at 
p.  859.  As  to  the  liability  for  "  self-imposed  inabilities,"  see  note  (/), 
p.  308. 

(6)  Cf.  Hulthen  v.  Stewart  (1903),  A.  C.  389. 

(c)  Per  Collins,  M.R.,  in  Hulthen  v.  Stewart  (1902),  2  K.  B.  at  p.  205.  Put 
more  brief! 5%  the  obhgation  on  the  charterers  is  "  to  do  their  best."  Per 
Bigham,  J.,  Lyk  v.  Cardiff  (1899),  5  Com.  Cases,  at  p.  94.  But  it  must  be 
their  best,  and  where  there  are  alternative  methods  of  discharge  the  char- 
terers must  use  all  available  methods  and  exhaust  all  efforts  to  effect  the 
discharge.  Per  Mathew,  J.,  Rodenacker  v.  May  (1901),  6  Com.  Cases,  37, 
at  p.  40. 

(d)  Good  V.  Isaacs  (1892),  2  Q.  B.  555. 

(e)  Wyllie\.  Harrison  {\^8o),  13  So  Sess.  C.  92.  It  would  be  otherwise  if 
there  was  no  such  rule  of  the  port,  or  the  ship  could  have  discharged  at 
another  quay,  in  which  case  the  delay  would  fall  on  the  consignee  :  Kruuse 
V.  Drynan  (1891),  18  Sc.  Sess.  C.  1110;  cf.  Granite  S.S.  Co.  v.  Ireland  (IS'dl), 

19  Sc.  Sess.  C.  124  (a  case  of  fixed  days).     See  also  Lyle  v.  Cardiff  (1900),  2 
Q.  B.  638. 

(/)  Hulthen  v.  Stewart  (1903),  App.  Gas.  389.  Contrast  Rodenacker  v. 
Ji/ay  (1901),  6  Com.  Cases,  37,  where  lighters  might  by  reasonable  efforts  have 
been  obtained. 

(g)  Temple  v.  Runnalls  (1902),  18  Times  L.  R.  822. 

(h)  Castlegate  S.S.  Co.  v.  Dempsey  (1892),  1  Q.  B.  854. 

(i)  The  Jaederen  (1892),  P.  351.      Weir  v.  Richardson  (1897),  3  Com.  Cases, 

20  ;   The  Kingsland  (1911),  P.  17. 
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the  delay.  But  if  the  consignees  of  a  cargo  are  the  harbour 
authorities,  they  cannot  excuse  themselves,  qua  consignees,  for 
delay  in  discharge,  on  the  plea  of  orders  given  or  difficulties  created 
by  themselves,  qua  harbour  authorities  (k). 

Case  1. — G.  were  consignees  of  cargo  under  a  bill  of  lading 
specifying  no  time  for  delivery ;  during  the  delivery  a  strike 
occurred  ;  the  shipowners  were  ready  to  do  their  part  of  the  work  ; 
but  Gr.,  though  using  all  diligence,  could  not  do  theirs.  Held, 
that  they  were  only  bound  to  discharge  in  a  reasonable  time, 
having  regard  to  the  existing  circumstances  ;  and,  having  used 
all  diSgence  themselves,  were  not  liable  for  the  delay  caused  by 
the  strike  (I). 

Case  2. — A  ship  was  chartered  to  discharge  in  London,  the 
charter  containing  no  provisions  as  to  the  time  of  unloading. 
Owing  to  the  crowded  state  of  the  docks,  the  ship,  though  dis- 
charged in  her  turn,  was  delayed  forty  days  beyond  the  usual 
time  for  discharge  of  such  ships  when  the  docks  are  not  over- 
crowded. Held,  that  the  charterer  was  not  liable,  both  parties 
having  used  reasonable  diligence  to  get  the  ship  discharged  (m). 

Case  3. — A  ship  was  chartered  to  load  a  cargo  at  Valencia, 
without  any  stipidation  as  to  time  of  loading.  The  law  of  Spain 
forbids  vessels  with  military  stores  on  board  to  load  at  Spanish 
ports.  The  charterer  and  shipowner  were  aware  at  the  time  of 
making  the  charter  that  the  vessel  intended  to  carry  military 
stores.  The  ship  arrived  at  V.  with  military  stores  on  board  and 
was  refused  permission  to  load.  Held,  that  neither  party  was 
liable  to  an  action,  as  each,  having  used  reasonable  diligence  to 
avoid  the  danger,  was  prevented  by  the  act  of  a  superior  power  (n). 

Case  4. — ^A  ship  was  chartered  to  unload  at  London  "  in  the 
usual  and  customary  time."  The  ship  was  discharged  in  her 
turn,  with  due  diligence,  but,  owing  to  the  crowded  state  of  the 
docks,  was  detained  forty-nine  days  longer  than  the  usual  time  of 
discharge  when  the  docks  were  not  crowded.  Held,  that  the 
charterer  was  not  liable  (o). 


(k)  Zillah  Y.  Midland  Railway  Co.  (1903),  19  Times  L.  R.  63  ;  but  compare 
Harrowing  v.  Dupre  (1902),  7  Com.  Cases,  157  ;   and  note  (/),  p.  308. 

(l)  Hick  V.  Raymond  (1893),  A.  C.  22. 

(m)  Burmester  v.  Hodgson  (1810),  2  Camp.  488.  So  explained  in  Ford  v. 
Cotesworth,  2>ost.  The  case  is  also  discussed  in  Hick  v.  Rodocanachi  (1891),  2 
Q.  B.  626,  at  pp.  635,  642.     Cf.  (1893),  A.  C,  p.  22. 

(n)  Cunningham  v.  Dunn  (1878),  3  C.  P.  D.  443  (C.A.),  following  Ford  v. 
Cotesworth  (1870),  L.  R.  5  Q.  B.  544.  These  two  cases  are  reconcilable  with 
such  cases  as  Barker  v.  Hodgson  (1814),  3  M.  &  S.  267,  and  Blight  v.  Page 
(1801),  3  B.  &  P.  294,  note,  cited  in  the  last  article,  by  the  presence  in  the 
latter  class  of  cases  of  a  definite  time  for  loading  or  unloading :  see  per 
Martin,  B.,  in  Ford  v.  Cotesworth.,  vide  supra.  See  also  Sjoerds  v.  Luscombe 
(1812),  16  East,  201.  The  parties  may  have  expressly  provided  for  such 
cases  by  the  charter,  as  in  Adamson  v.  Newcastle  Insurance  Association 
(1879),  4  Q.  B.  D.  462,  where  there  was  a  clause  "  in  case  of  war,  blockade, 
or  prohibition  of  export,  preventing  loading,  this  charter  to  be  cancelled," 
and  it  was  held  that  the  occurrence  of  these  events  cancelled  the  charter, 
without  any  express  election  by  either  party.  See  also  »S^eeZ  Young  v.  Grand 
Canary  Co.  (1904),  9  Com.  Cas.  275,  for  a  question  arising  on  an  obscurely 
worded  cajicelling  clause. 

(o)  Rodgers  v.  Forrester  (1810),  2  Camp.  483;   cf.  The  Jaederen  (1892), 
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Case  5. — A  ship  was  chartered  to  deliver  rails  at  Z.,  "  the  cargo 
to  be  discharged  with  all  dispatch  according  to  the  custom  of  the 
port."  The  custom  was  to  discharge  such  cargo  by  a  warp  and 
lighters,  which  were  under  the  absolute  control  of  a  company,  who 
discharged  vessels  in  their  order  of  arrival.  Owing  to  the  number 
of  vessels,  and  the  insufficiency  of  lighters,  the  vessel  did  not  begin 
to  discharge  for  thirty- one  days.  Lighters  could  not  have  been 
procured  from  elsewhere  in  sufficient  time  to  lessen  the  delay. 
Held,  that  the  charterer  was  only  bound  to  use  the  means  of 
dispatch  habitually  used  at  the  port,  and  having  used  these  with 
all  the  diligence  in  his  power,  he  was  not  liable  for  demurrage  (p). 

Case  6. — A  ship  was  chartered  to  unload  "  in  the  usual  and 
customary  manner ; "  during  her  unloading  the  authorities 
stopped  her  discharge,  and  ordered  her  to  leave  her  discharging 
berth.  Held,  that  the  charterers  were  not  liable  for  such  delay, 
for,  as  both  parties  were  to  concur  in  the  act  of  unloading,  the 
implied  contract  was  that  each  would  use  reasonable  diligence  in 
performing  his  part  ;  and  the  intervention  of  superior, authority, 
which  could  not  have  been  avoided  by  any  diligence,  excused  both 
parties  (g). 

Case  7. — ^A  vessel  was  chartered  "to  be  discharged  with  all 
dispatch  as  customary."  By  the  custom  of  the  port,  all  the  work 
of  discharge  was  done  by  a  Dock  Company.  By  a  strike  of  the 
Company's  labourers,  and  without  fault  of  the  consignee,  the 
discharge  was  delayed  four  days.  Held,  that  the  consignee  was 
not  liable  (r). 

Case  8. — ^A  vessel  was  chartered  to  discharge  at  Hamburg,  "  at 
usual  fruit  berth,  as  fast  as  steamer  can  deliver  as  customary." 
She  reached  a  usual  fruit  berth  on  March  8,  but  owing  to  the 
crowded  state  of  the  warehouses  into  which  the  fruit  must  by  the 
custom  of  the  port  be  delivered  by  cranes,  the  warehouses  and 
cranes  being  under  control  of  the  harbour  authorities,  her  dis- 
charge did  not  begin  till  March  11.  Held,  as  the  delay  arose 
without  fault  of  the  consignee  and  in  the  customary  manner  of 
discharge,  he  was  not  liable  (s). 

Case  9. — A  vessel  was  chartered  to  discharge  in  London,  "  the 
cargo  to  be  discharged  with  customary  steamship  dispatch  as  fast 
as  the  steamer  can  deliver  during  the  ordinary  working  hours  of 
the  respective  ports,  but  according  to  the  custom  of  the  respective 
ports."  She  was  ordered  to  the  Surrey  Dock,  which  was  very 
crowded,  and  delay  was  caused  by  scarcity  of  quay  berths  and 
lighters.  The  charterers  used  all  reasonable  means  to  expedite 
the  discharge.     Held,  they  were  not  liable  for  demurrage  (t). 

Case  10. — -A  vessel  was  chartered  to  discharge  at  Cardiff,  "  with 


P.  351,  where  the  clause  was  "  as  fast  as  ship  can  deliver,"  and  she  could  not 
get  to  a  quay.     See  also  Hulthen  v.  Stewart  (1903)i,  Apj).  Cas.  389. 

(p)  Postlethwaite  v.  Freeland  (1880),  5  App.  C.  599. 

Iq)  Ford  v.  Cotesworth  (1870),  L.  R.  5  Q.  B.  549.  The  remarks  of  Baron 
Martin  shew  that  this  decision  must  be  limited  to  cases  where  no  fixed  time 
for  loading  has  been  stipulated  for  :  see  note  (n),  p.  312,  ante-;  see  also 
Sjoerds  v.  Luscombe  (1812),  16  East,  201. 

(r)  Castlegate  S.S.  Co.  v.  Dempsey  (1892),  1  Q.  B.  854.  Cf.  Weir  v. 
Richardson  (1897),  3  Com.  Cases,  20,  and  The  Kingdand  (1911),  P.  17. 

(5)  Good  V.  Isaacs  (1892),  2  Q.  B.  555  ;  cf.  Wyllie  v.  Harrison  (1885),  13 
Sc.  Sess.  C.  92  ;  Lyle  v.  Cardijf  (1900),  2  Q.  B.  638. 

(«)  Hulthen  v.  Stewart  (1903),  App.  Cas.  389. 
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all  dispatch  as  customary."  The  custom  of  Cardiff  is  to  discharge 
cargo  in  trucks  on  the  quay.  The  trucks  are  provided  by  certain 
railways,  with  one  of  which  the  charterers  arranged  for  waggons, 
but  owing  to  a  stress  of  work  at  the  port,  the  supply  of  waggons 
failed,  and  the  ship  was  delayed.  The  chai-terers  did  their  best. 
Held,  they  were  not  liable  for  demuiTage  {u). 

Case  11. — A  vessel  was  chartered  to  discharge  at  Granton 
"  with  customary  dispatch,"  with  a  provision  that  time  should 
not  count  during  delay  caused  by  a  strike  of  any  workmen  essen- 
tial to  the  discharge.  There  was  a  strike  in  the  charterers'  yard, 
to  which  they  would  have  taken  the  cargo  in  railway  waggons 
from  the  quay.  There  was  no  strike  at  the  quay  and  no  lack  of 
railway  waggons,  but  the  railway  company,  fearing  detention  of 
the  waggons  at  the  yard,  would  not  supply  them  except  for 
conveying  cargo  direct  to  purchasers.  Delay  in  discharge  resulted. 
Held  (1),  that  the  charterers  had  not  discharged  with  customary 
dispatch  ;  (2),  that  there  was  no  strike  of  workmen  essential  to  the 
discharge  (x). 


Article  134. — Who  are  liable  for  Demurrage  on  a  Charter. 

Where  there  is  a  charter  containing  express  stipulations 
as  to  demurrage,  there  will  be  liable  on  it,  for  demur- 
rage : — 

(1.)  The  charterer  (y),  unless  (A.)  he  has  been  freed  by 
the  cesser  clause  (2;)  ;  or  (B.)  he  has  been  freed  by  a  new 
contract  on  the  bill  of  lading  (a). 

(2.)  The  parties  to  the  bill  of  lading,  if  the  charterparty 
stipulations  as  to  demurrage  are  expressly  incorporated  in 
the  bill  of  lading  (6)  ;  or  persons  taking  goods  without 
protest  under  such  bill  of  lading  (c).  (See  also  Article 
135.) 

Case  1. — A  ship  was  chartered  with  the  usual  stipulations  for 
freight,  demurrage,  and  a  cesser  clause.  The  charterers  shipped 
the  cargo  themselves,  and  accepted  bill  of  lading,  making  the  goods 
deliverable  to  themselves,  at  port  of  discharge,  "  they  paying 
freight  and  all  other  conditions  as  per  charter."     In  an  action  by 


(u)  Lyle  V.  Cardiff  (\%Q()),  2  Q.  B.  638. 

(\i-f  Dampskibssehkahet  Svendborg  v.   Love  (1915),  Sess.   Cas.  543.     Of. 
Laugham  S.S.  Co.  v.  Gallagher  (1911),  2  Ir.  Eep.  348. 
{y)  See  the  eases  on  charterparty  freight.  Article  144. 
(2)  See  Article  54  ;  cf.  Hick  v.  Rodocanachi  (1891),  2  Q.  B.  626. 

(a)  Oullischen  v.  Stewart  (1884),  13  Q.  B.  D.  317. 

(b)  They  were  held  to  be  incorporated  in  Porteus  v.  Watnetj  (1878),  3 
Q.  B.  D.  535  ;  Wegener  v.  Smith  (1854),, 15  C.  B.  285  ;  Gray  v.  Carr  (15.71), 
L.  R.  6  Q.  B.  522  ;  not  to  be  incorporated  in  Chappel  v.  Comfort  (1861),  10 
C.  B.,  N.  S.  802  ;  Smith  v.  Sieveking  (1855),  4  E.  &  B.  945.  See  as  to  words 
incorporating  the  charter  :   Serraino  v.  Campbell  (1890),  25  Q.  B.  D.  501. 

(c)  *S.,S'5  Comity  of  Lancaster  v.  Sharpe  (1889),  24  Q.  B.  D.  158. 
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shipowners  against  charterers  as  consignees  under  the  bill  of 
lading,  for  demurrage  at  the  port  of  discharge,  Held,  that  they 
were  liable,  as  the  bill  of  lading  only  incorporated  those  clauses 
of  the  charter  which  were  consistent  with  its  character  as  a  bill 
of  lading,  and  therefore,  though  it  incorporated  the  provisions  as  to 
demurrage,  did  not  incorporate  the  cesser  clause  {d). 

Case  2. — C.  chartered  a  ship  from  A.,  to  pay  a  named  freight, 
sixteen  lay-days  and  demurrage  at  £2  per  day.  C.  shipped  a 
cargo  consigned  to  G.  in  London,  under  a  bill  of  lading,  "  paying 
freight  as  per  charter,"  with  a  memorandum  in  the  margin,  "  there 
are  eight  working  days  for  unloading  in  London."  G.  was  sued 
by  A.  for  demurrage.  Held,  that  as  the  bill  of  lading  did  not 
clearly  shew  that  the  conditions  as  to  demurrage  in  the  charter 
were  incorporated  in  the  bill  of  lading,  G.  was  not  liable  (e). 

Case  3. — Under  a  bill  of  lading  of  goods  deliverable  to  G.,  "  he 
paying  for  said  goods  as  per  charter,  with  primage  and  average 
accustomed,"  G.  was  held  not  liable  for  demurrage  at  the  port  of 
loading,  due  under  the  charter  (  /  ). 

Case  4. — C.  chartered  a  ship  from  A.,  "  fifty  running  days  to  be 
allowed  for  loading,  and  ten  days  on  demurrage  over  and  above 
the  said  laying  days  at  £8  per  day,"  the  owner  to  have  a  lien  for 
demurrage  ;  there  was  a  cesser  clause.  C.  shipped  goods  under 
a  bdl  of  lading,  "to  be  delivered  as  per  charter  to  G.,  he  i)aying 
freight  and  all  other  conditions  or  demurrage  as  per  charter." 
The  ship  was  detained  at  her  port  of  loading  ten  days  on  demur- 
rage, and  eighteen  days  besides.  A.  claimed  a  lieu  against  G, 
for  demurrage,  and  damages  for  detention.  Held,  that  G.  was 
liable  for  the  demurrage,  but  not  for  the  damages  for  detention, 
which  were  not  clearly  included  in  the  bill  of  lading  (g). 


Article  135. — Who  are  liable  for  Demurrage  on  a  Bill  of 

Lading. 

Where  there  is  an  express  stipulation  as  to  demurrage 
contained  in  a  bill  of  lading,  demurrage  due  under  it  will 
be  payable  : — 

(1.)  By  the  shipper  or  consignor  (h)  ; 

(2.)  By  every  person  presenting  such  bill  of  lading  and 
demanding  delivery  under  it  (i),  if  the  jury  find  from  such 
demand  an  agreement  in  fact  to  pay  it  (/)  ; 

(d)  Gullischenv.  Stewart  (1884),  13  Q.  B.  D.  317 

(e)  Chappel  v.  Comfort  (1861),  10  C.  B.,  N.  S.  802. 
(/ )  Smith  V.  Sieveking  (1855),  4  E.  &  B.  945. 

(Sr)  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B.  522. 

(h)  Cawthron  v.  Trickett  (1864),  15  C.  B.,  N.  S.  754. 

(i)  Per  Cave,  J.,  in  Allen  v.  Coltart  (1883),  11  Q.  B.  D.  782,  at  p.  785; 
Palmer  v.  Zarifi  (1877),  37  L.  T.  790  ;  Dobbin  v.  Thornton  (1806),  6  Esp.  16  ; 
Jesson  V.  Solly  (1811),  4  Taunt.  52  ;  Stindt  v.  Roberts  (1848),  5  D.  &  L.  460  ; 
Young  v.  Moeller  (1855),  5  E.  &  B.  755  ;  Wegener  v.  Smith  (1854),  15  C.  B. 
285  ;  on  which  cases  see  per  Lord  Selbome,  10  App.  C,  p.  89.  That  such 
delivery  i^  good  consideration  for  a  promise  to  pay  demurrage,  see  Scotson 
V.  Pegg  (1861),  6  H.  &  N.  295  ;  Benson  v.  Hippius  (1828),  4  Bing.  455. 

{j)  Sanders  v.  Vanzelkr  (1843),  4  Q.  B.  260.     But  not  where  the  person 
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(3.)  Under  the  Bills  of  Lading  Act  {k),  by  every  con- 
signee named  in  the  biU  of  lading  to  whom  the  property 
has  passed  by  such  consignment,  or  indorsee  to  whom  the 
property  has  passed,  either  by  indorsement,  or  by  indorse- 
ment followed  by  delivery. 

There  is  contained  in  every  bill  of  lading  an  implied 
contract  by  the  consignor  to  miload  the  goods  in  a  reason- 
able time  (I)  ;  on  this  contract  the  consignee  named  in  the 
bill  of  lading,  and  an  indorsee  to  whom  the  property  has 
passed  by  the  indorsement,  will  be,  and  the  person  taking 
dehvery  under  such  bill  of  lading  may  be,  liable  (m).  On 
this  implied  contract  the  shipowner  and  not  the  master  is 
entitled  to  sue  (n). 

Note. — If  there  are  a  number  of  bills  of  lading,  each  stipulating 
for  a  fixed  number  of  lay-days,  and  a  fixed  sum  for  demurrage,  or 
each  incorporating  such  stipulations  from  a  charterparty,  can  the 
shipowner  proceed  against  each  of  the  indorsees  or  consignees  and 
recover  the  whole  amount  from  each  ?  The  cases  of  Leer  v. 
Yates  (o),  Btraker  v.  Kidd  {p),  and  Porteus  v.  Watney  (q)  appear  to 
shew  that  he  can.  This  result,  at  first  sight  (r),  seems  so  outra- 
geous that  much  doubt  upon  the  point  has  naturally  been 
expressed.     In  the  case  of  a  demurrage  clause  incorporated  from 


presenting  the  bill  at  the  same  time  repudiates  any  liability  for  demurrage 
under  it  or  a  charter  incorporated  in  it.  S.S.  County  of  Lancaster  v.  Sharpe 
<1889),  24  Q.  B.  D.  158. 

{k)  18  &  19  Vict.  c.  Ill  (Appendix  III.) ;  see  also  Alkn  v.  Coltart,  vide 
supra,  and  Article  75. 

(l)  Fouier  v.  Knoop  (1878),  4  Q.  B.  D.  299  ;  The  Clan  Macdonald  (1883), 
8  P.  D.  178  ;  Tillett  v.  Cu-7n  Avon  (1886),  2  Times  L.  R.  675.  18  &  19  Vict. 
0.  111.  The  effect  is  to  render  the  earlier  cases,  such  as  Evans  v.Forster 
(1830),  1  B.  &  Ad.  118,  of  doubtful  authority. 

(m)  Foivler  v.  K7ioop  (1878),  4  Q.  B.  D.  299. 

(n)  Brouncker  v.  Scott  (1811),  4  Taunt.  1;  Evans  r.  Forster  (1830),  1 
B.  &  Ad.  118  ;  Cawthron  v.  Trickett  (1864),  15  0.  B.,  N.  S.  754,  where  the 
master,  who  was  a  part  owner  and  managing  owner,  was  held  entitled  to 
sue  the  consignor  on  the  implied  contract.  The  master,  however,  may  sue 
on  an  express  contract  in  the  bill  of  lading  for  demurrage,  as  he  can  for 
freight.     Jesson  v.  Solly  (1811),  4  Taunt.  52  ;  and  see  Article  147. 

(o)  (1811),  3  Taunt.  387. 

{p)  (1878),  3  Q.  B.  D.  223. 

(?)  (1878),  3  Q.  B.  D.  223,  534. 

(r)  There  are  considerations,  however,  which  are  pertinent  on  the  side 
of  the  shipowner.  If  a  charterer  ships  a  cargo  with  an  obligation  in  the 
charterparty  as  to  its  discharge  in  a  certain  time,  and  then,  for  the  conve- 
nience of  the  charterer,  many  bills  of  lading  for  small  parcels  are  issued, 
the  shipowner  (especially  if  there  is  the  usual  cesser  clause)  may  have  no 
practical  means  of  enforcing  his  right  to  have  the  steamer  discharged  in 
proper  time,  if  he  be  limitedras  against  each  holder  of  a  bill  of  lading,  to  his 
default  in  taking  delivery  of  his  own  parcel. 
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a  charterparty  there  would  seem  to  be  a  way  out  of  the  difficulty 
by  holding  that  each  holder  of  the  bill  of  lading  has  undertaken 
that  the  stipulation  of  the  charterparty  shall  be  fulfilled,  i.e.  that 
the  shipowner  shall  receive  the  sum  {e.g.  £10  a  day)  named  therein, 
and  if  the  shipowner  has  received  this  from  one  consignee,  another 
can  contend  that  the  obligation  of  the  charterparty  has  been 
fulfilled  so  as  to  absolve  him.  This  was  a  suggestion  of 
Thesiger,  L.J.  (s),  though  it  was  not  supported  by  the  other 
members  of  the  Court  of  Appeal.  But  if  there  is  a  separate  con- 
tract expressed  in  each  bill  of  lading — so  many  lay-days  for 
discharge,  and  so  much  per  day  for  demurrage — it  is  very 
difficult  to  see  any  escape  from  the  liability  of  each  and  every 
holder  or  consignee  for  the  whole  amount. 

Case  1. — Goods  were  shipped  under  a  bill  of  lading,  with  a 
memorandum,  "  ship  to  be  cleared  in  sixteen  days,  and  £8  per  day 
demurrage  to  be  paid  after  that  time."  Held,  that  the  consignee 
taking  delivery  of  goods  under  such  a  bill  of  lading  was  liable  to  pay 
the  demurrage  (t). 

Case  2. — A  bill  of  lading,  containing  clauses  as  to  demurrage, 
was  pledged  to  I.  for  advances.  I.  took  delivery  of  the  goods 
under  the  bill  of  lading.  Held,  that  I.  was  not  liable  under  the 
Bills  of  Lading  Act  to  pay  demurrage  merely  by  reason  of  the 
pledge  of  the  bill  of  lading,  but  that  he  became  liable  by  taking 
delivery  of  the  goods  under  it  (u). 

Case  3. — C.  chartered  a  ship  from  A.,  "  to  be  discharged  as  fast 
as  the  custom  of  the  port  would  allow,"  and  took  bills  of  lading 
for  the  cargo,  which  did  not  refer  to  demurrage.  There  was  no 
custom  of  the  port  of  discharge.  G.,  the  consignee,  had  sold  the 
beneficial  interest  in  the  goods  to  P.,  and  gave  a  delivery  order  in 
his  favour.  Held,  that  G.,  as  consignee,  was  liable  on  the  implied 
contract  in  the  bill  of  lading  under  the  Bills  of  Lading  Act  (x). 


(s)  3  Q.  B.  D.,  at  p.  540. 

(t)  Jesson  V.  Solly  (1811),  4  Taunt.  52. 

(u)  Allen  V.  Coltart  (1883),  11  Q.  B.  D.  782. 

(x)  Fowler  v.  Knoop  (1878),  4  Q.  B.  D.  299. 
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SECTION  X. 

Freight. 

Article  136. — Freight ;  what  it  is. 

"  Freight,"  in  the  ordinary  mercantile  sense,  is  the 
reward  payable  to  the  carrier  for  the  carriage  and  arrival 
of  the  goods  in  a  merchantable  condition  (a),  ready  to 
be  delivered  to  the  merchant  (6).  The  true  test  of  the 
right  to  freight  is  the  question  whether  the  service  in 
respect  of  which  the  freight  was  contracted  to  be  paid 
has  been  substantially  performed  (c),  or,  if  not,  whether 
its  performance  has  been  prevented  by  the  act  of  the 
cargo-owner  {d). 

Under  a  simple  contract  to  pay  freight  (6)  no  freight  is 
payable  if  the  goods  are  lost  (e)  on  the  voyage  (/ ),  or  for 


(a)  Asfar  v.  Blundell  (1896),  1  Q.  B.  123. 

(b)  The  definition  of  the  Judicial  Committee  in  Kirchner  v.  Ve7i2is  (1859), 
12  Moore,  P.  C.  361,  at  p.  390,  is,  "  Freight  is  the  reward  payable  to  the 
carrier  for  the  safe  carriage  and  deliverj'  of  goods."  But  Dakin  v.  Oxley 
(1864),  15  C.  B.,  N.  S.  646  (see  p.  665),  shews  that  safe  carriage  in  the  sense 
of  delivery  of  goods  in  good  condition  is  not  necessary,  and  cases  like  Cargo 
ex  Argos  (1873),  L.  R.  5  P.  C.  134,  and  Cargo  ex  Galam  (1863),  B.  &  L.  167, 
shew  that  actual  delivery  of  goods  is  not  essential,  readiness  to  deliver 
sufficing. 

(c)  Per  Willes,  J.,  DaUn  v.  Oxley  (1864),  15  C.  B.,  N.  S.  646,  at  p.  664; 
Kirchner  v.  Venus  (1859),  12  Moore,  P.  C.  361,  at  p.  390,  and  Section  XL,  on 
Lien,  post.     Cf.  The  Industrie  (1894),  P.  58. 

(d)  Cargo  ex  Argos,  vide  supra  ;  Cargo  ex  Galam,  vide  supra  ;  and  Article 
139. 

(e)  A  guarantee  of  a  gross  freight  of  £900  will  be  payable  if  the  freight  is 
less  than  £900,  though  the  vessel  is  lost  on  the  voyage,  as  the  breach  occurs 
at  the  port  of  loading  :  Carr  v.  Wallachian  Co.  (1867),  L.  R.  2  C.  P.  468. 

( / )  As  to  whether  a  charter  includes  one  voyage  or  two,  so  that  freight  is 
payable  for  a  part  of  the  chartered  services,  though  the  ship  is  lost  in  per- 
forming the  other  part ;  see  Mackrell  v.  Simond  (1776),  2  Chit.  666.  The 
clause  "  ship  lost  or  not  lost "  is  now  very  usual.  This  clause  only  refers 
to  losses  through  excepted  perils  :  G.  Indian  Railway  Co.  v.  Tumbull  (1885), 
53  L.  T.  325.     Sometimes  the  clause  "  freight  to  be  considered  earned,  ship 
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any  other  reason,  except  the  fault  of  the  merchant 
alone  (g),  are  not  delivered  at  the  port  of  destination  (h). 

From  the  signing  and  delivery  of  bills  of  lading  (i) 
while  the  goods  are  in  course  of  carriage  without  unreason- 
able delay,  and  until  they  are  delivered  to  the  merchant, 
the  master  of  the  ship  has  a  lien  on  them  for  the  freight 
due  for  such  carriage,  and  cannot  be  compelled  to  part 
with  them  tiU  such  freight  is  paid  and  the  bills  of  lading 
delivered  up  (j). 

These  incidents  to  freight  exist  by  rule  of  law,  and  do 
not  need  a  bill  of  lading  or  other  written  contract  between 
the  parties  to  support  them,  though  they  may  be  excluded 
by  such  a  written  contract  (j). 

The  term  "  freight  "  will  be  presumed  to  have  its 
ordinary  mercantile  meaning  (k),  unless  evidence  is 
found  in  the  charter  or  bill  of  lading,  which  negatives 
this,  or  raises  an  ambiguity,  when  oral  evidence  may  be 
given  as  to  the  intention  of  the  parties  (l). 


lost  or  not  lost,  at  any  stage  of  the  entire  transit,"  is  found  in  through  bills  of 
lading  ;  see  Article  22. 

(g)  See  Article  139. 

(h)  See  note  (c),  p.  318,  ante. 

(i)  Tindall  v.  Taylor  (1854),  4  E.  &  B.  219,  at  p.  227  ;  Thompson  v.  Trail 
(1826),  2  Car.  &  P.  334.     And  see  Article  150,  on  Liens,  post. 

{))  Dakin  v.  0.r%  (1864),  15  C.  B.,  N.  S.  646,  at  p.  664  ;  Kirchner  v.  Venus 
(1859),  11  Moore,  P.  C.  368,  at  p.  390.  It  would  perhaps  be  more  accurate  to 
say  that  during  the  voyage  the  master  is  entitled  to  keep  the  goods  because 
by  his  contract  he  is  entitled  to  carry  them  and  earn  freight,  and  that  when 
he  has  performed  the  voyage  and  earned  the  freight  he  is  entitled  to  hold 
them  under  the  lien  that  then  arises  to  enforce  payment  of  the  freight. 

(k)  Krall  v.  Burnett  (1877),  25  W.  R.  305  ;  Lewis  v.  Marshall  (1844),  7 
M.  &  G.  729  ;  Blakeij  v.  Dixon  (1800),  2  B.  &  P.  321.  This  will  allow  the 
introduction  of  usages  of  the  particular  trade,  or  practices  of  merchants 
creating  rights  between  the  parties  to  a  contract  in  respect  of  some  matter 
which  is  not  in  terms  provided  for  by  the  contract ;  see  per  Willes,  J.,  in 
Meyer  v.  Dresser  (1864),  16  C.  B.,  N.  S.  646,  at  p.  662,  and  Article  8,  ante. 
So  Broum  v.  Byrne  (1854),  3  E.  &  B.  703  ;  where  a  custom  at  Liverpool  as 
to  discount  from  freight  was  held  binding.  See  also  Russian  Steam  Naviga- 
tion Co.  V.  De  Silva  (1863),  13  C.  B.,  N.  S.  610;  The  Norway  (1865),  3 
Moore,  P.  C,  N.  S.  245.  In  Meyer  v.  Dresser  (1864),  16  C.  B.,  N.  S.  646, 
evidence  of  a  particular  method  of  payment  of  freight,  tendered  as  a  "  general 
custom  of  merchants,"  was  rejected  as  a  mere  mode  of  carrying  on  business  ; 
and  in  Kirchner  v.  Venus,  vide  supra,  evidence  of  custom  as  to  freight  was 
held  inadmissible  on  the  groimd  that  one  of  the  parties,  being  ignorant  of 
it,  could  not  have  intended,  or  be  presumed  to  have  intended  to  be  bound 
by  it :  sed  quaere  ;  and  see  note,  ante,  p.  25.  In  Suart  v.  Bigland  (C.  A. 
Jan.  24,  1886),  "  to  pay  out  of  freight  collected,"  was  held  to  mean  out  of 
gross,  not  nett,  freight. 

(I)  Lidgett  v.  Perrin  (1861),  11  C.  B.,  N.  S.  362;  Andrew  v.  Moorhouse 
(1814),  5  Taunt.  435;  and  see  Article  8. 
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Case  1. — Goods  were  shipped  under  a  bill  of  lading  witli  the 
words  "  Freight  payable  in  London."  Evidence  was  tendered 
that  by  the  custom  of  the  steam  shipping  trade  this  meant  '"  freight 
payable  in  advance  in  London."  Held,  inadmissible,  the  word 
"  freight  "  being  well  understood,  and  there  being  no  words  here 
to  qualify  it  (to). 

Case  2.- — Evidence  tendered  to  shew  that  the  term  "  freight  "  in 
a  charter,  which  also  refened  to  "  passage  money,"  included  the 
passage  money  of  steerage  passengers.     Held,  inadmissible  {n). 

Case  3. — Goods  were  shipped  under  a  bill  of  lading,  which  was 
not  produced  at  the  trial ;  but  the  shipping  card  contained  the 
words,  "  freight  payable  here."  There  was  also  tendered  oral 
evidence  of  conversations  as  to  this  clause.  Held,  ambiguous 
as  to  the  time  of  payment,  the  oral  evidence  admissible,  and  the 
nature  of  the  actual  contract  a  question  for  the  jury  (o). 

Note  1. — "  With  Primage  and  Average  accustomed." — Primage 
was  originally  a  small  payment  made  by  the  merchant  to  the 
master  for  care  and  attention  bestowed  on  his  goods,  for  which 
the  master  could  sue  {p).  By  the  master's  agreement  with  the 
shipowner,  primage  may  and  usually  does  belong  to  the  shipowner ; 
and  in  that  case  the  master  cannot  contract  in  the  bill  of  lading 
that  it  should  be  paid  to  him  (q).  Primage  at  the  present  time 
is  a  percentage  on  the  freight  paid  to  the  shipowner  by  the  mer- 
chant :  part  of  it  is  sometimes  allowed  to  the  merchant's  shipping 
agent  by  the  shipowner  as  his  remuneration,  being  in  efiect  a  sort 
of  commission.  It  is  very  rare  to  find  a  master  receiving  primage 
at  the  present  day. 

Average  accustomed  meant  "  petty  average,"  which  was  also 
a  gratuity  to  the  captain.  "  Petty  average  "  is  even  more 
obsolete  than  "  primage."  Blount,  Law  Dictionary,  1670  (cited 
in  Murray,  N.  E.  D.),  says  :  "  Average  is  a  little  Duty  which  those 
Merchants  who  send  goods  in  another  Man's  ship,  do  pay  to  the 
Master  of  it,  for  his  care  over  and  above  the  Freight,;  for  in 
Bills  of  Lading  it  is  expressed — '  Paying  so  much  Freight  for  the 
said  Goods,  with  Primage  and  Average  accustomed  '  "  (r). 


(m)  Krall  v.  Burtiett,  vide  supra.  See  also  MasMter  v.  Buller  (1807),  1 
Camp.  84,  criticised  by  Brett,  J.,  in  Allison's  Case,  1  App.  C.  at  p.  218. 

(n)  Lewis  v.  Marshall  (1844),  7  M.  &  G.  729. 

(o)  Lidgettv.  Perrin  (1861),  11  C.  B.,  N.  S.  362,  distinguishable  from  Krall 
v.  Burnett  by  the  special  facts. 

(p)  Charleton  v.  Cotesworth  (1825),  R.  &  M.  175  ;  Best  v.  Saunders  (1828), 
M.  &  M.  208.     See  Hoicitt  v.  Paul  (1878),  5  Sc.  Sess.  C,  4th  Ser.  321. 

{q)  Caughey  v.  Gordon  (1878),  3  C.  P.  D.  419. 

(r)  In  Malynes,  Lex  Mercatoria  (1686),  p.  100,  is  a  variant  phrase: 
"  With  Primage  and  Petilodeminage."  The  latter  word,  according  to  the 
N.  E.  D.,  meant  "Petty  Lodemanage,"  and  "  Lodemanage "  meant 
"  Pilotage."  But  MaljTies  (ibid.,  p.  102)  says  :  "  Primage  and  Petilode- 
minage to  the  Master  for  the  use  of  his  Cables  to  discharge  the  goods." 
Still  earher  the  phrase  was  more  elaborate:  "And  all  stowage,  lowaige, 
wyndage,  pety  lodmanage,  and  averages  accustomyd  shalbe  taken  and 
borne  uppon  all  the  goods  lade  in  the  said  shypp  this  present  viage" 
(charterparty  dated  Julv  3,  1531,  printed  in  Marsden,  Select  Pleas  in  the 
Court  of  Admiralty  (Selden  Society,  1892),  Vol.  I.,  at  p.  37). 
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yote  2.- — Freiglit  is  usually  payable,  under  a  voyage  charter, 
in  accordance  with  the  express  provisions  of  the  charter,  thus  : 
a  certain  proportion  of  the  freight,  or  a  certain  lump  sum  on 
sailing  ;  remainder  on  delivery,  either  by  cash  or  by  specified 
bills.  If  the  charter  is  a  round  charter,  or  there  are  loading  and 
discharging  expenses  in  the  course  of  the  voyage,  such  disburse- 
ments are  usually  by  the  charter  to  be  advanced  against  the  freight 
by  the  charterers  or  their  agents. 

Where  the  charterers  propose  to  put  the  ship  up  as  a  general 
ship,  and  the  captain  may  sign  bills  of  lading  at  a  lower  rate  of 
freight  than  the  charter,  the  sliipowners  usually  protect  them- 
selves thus  :  "  Any  difference  between  charter  and  bill  of  lading 
freight  to  be  settled  at  port  of  loading  before  sailing  ;  if  in  vessel's 
favour  to  be  paid  in  cash,  at  current  rate  of  exchange  less  insur- 
ance ;  if  in  charterer's  favour,  by  captain's  draft,  payable  three 
da5^s  after  ship's  arrival  at  port  of  discharge  "  (s). 

Note  3. — Stipulations  as  to  the  payment  of  freight  in  the  bill 
of  lading  vary  very  much.  It  is  very  common  to  find  the  freight 
made  due  and  payable  "  on  shipment  of  the  goods,"  or  "  in 
exchange  for  bills  of  lading,"  or  "  on  or  before  the  departure  of 
the  vessel."  A  very  usual  clause  is  "  Freight  for  the  said  goods 
with  primage  to  become  due  on  shipment,  and  to  be  paid  in 
London  in  cash  without  deduction,  ship  lost  or  not  lost."  Where 
the  freight  is  to  be  paid  on  delivery  it  is  sometimes  secured  thus  : 
"  Freight  and  primage  for  the  said  goods  to  be  paid  at  destination, 
but  if  the  consignee  for  any  reason,  perils  of  the  sea  excepted, 
refuses  to  pay  the  same,  shippers  hereby  undertake  to  pay  amount 
here  on  demand,"  or  "  to  be  delivered  after  safe  arrival  at  Z.  to  G., 
freight  for  the  said  goods  as  per  margin  being  paid  first  in  London." 
The  clause  "  ship  lost  or  nor  lost,"  almost  always  appears.  A 
proviso  is  sometimes  inserted  for  the  payment  of  double  freights 
on  goods  incorrectly  described. 


Article  137. — Advance  Freight. 

Where  money  is  to  be  paid  by  the  shipper  to  the  ship- 
owner before  the  delivery  of  the  goods  for  ship's  disburse- 
ments (t)  or  otherwise,  such  payment  will  be  treated  as  an 
advance  of  freight,  or  as  a  loan,  according  to  the  intention. 


(s)  See  Ralli  v.  Paddington  S.S.  Co.  (1900),  5  Com.  Cases,  125. 

(t)  Under  a  clause  "  Cash  for  disbursements  to  be  advanced  at  port  of 
loading  on  accoimt  of  freight  not  exceeding  £150  in  all,"  the  charterer  is  not 
entitled  to  advance  the  maximum  sum  named  if  the  shipowner  prefers  to 
find  the  cash  himself.  The  Primula  (1894),  P.  128  ;  see  also  The  Red  Sea 
(1896),  P.  20. 
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of  the  parties,  as  expressed  iii  the  documents  {u).  A  stipu- 
lation that  it  shall  be  paid  "  subject  to  insurance,"  or  "  less 
insurance,"  will  indicate  that  the  payment  is  an  advance  of 
freight  (x). 

If  it  is  an  advance  of  freight,  it  must  be  paid,  though  the 
goods  are  after  the  due  date  of  payment  (y),  but  before 
payment,  lost  by  excepted  perils,  and  it  will  not  be  re- 
coverable from  the  shipowner  if  the  goods  are  after 
payment  so  lost  (2;).  It  will  be  recoverable  if  the  goods  are 
not  lost  by  excepted  perils  (a),  or  if  the  shipowner  has  not 
fulfilled  the  condition  precedent  of  the  starting  within  a 
reasonable  time  of  a  seaworthy  ship  on  the  agreed 
voyage  (6). 

If  advance  freight  be  not  paid  at  the  time  specified, 
there  will  not  be  a  lien  for  it  on  the  goods  carried,  without 
express  stipulation  (c). 


(w)  Allison  V.  Bristol  Marine  Insurance  Co.  (1876),  1  App.  C.  209,  at 
pp.  217,  233,  in  which  all  the  cases  are  discussed  by  Brett,  J.,  and  Kirchner 
V.  Venus  (1859),  12  Moore,  P.  C.  361,  is  explained. 

(x)  Allison  V.  Bristol  Co.  (1876),  1  App.  C.  at  p.  229;  Hicks  \.  Shield 
(1857),  7  E.  &  B.  663  ;  Jackson  v.  Isaacs  (1858),  3  H.  &  N.  405,  in  which 
the  charterer  was  to  deduct  cost  of  insurance  from  advance  freight ;  Frayes 
V.  Worms  (1865),  19  C.  B.,  jST.  S.  159,  in  which  it  was  held  that  general 
average  on  advaaice  freight  was  to  be  paid  by  the  charterer. 

{y)  Cf.  Oriental  S.S.  Co.  v.  Tylor  (1893),  2  Q.  B.  518,  where  the  freight 
being  due  on  signing  bill  of  lading,  it  was  held  payable  where  the  ship  was 
lost  before  signing  bill  of  lading,  but  after  it  should  have  been  presented  and 
signed  ;  otherwise  if  the  loss  is  before  the  due  date  of  payment.  Thus  in 
Smith  V.  Pyman  (1891),  1  Q.  B.  742,  where  the  freight  was  payable  in 
advance,  "if  required,"  and  the  ship  was  lost  before  request,  it  was  held 
the  freight  was  not  payable  ;  and  in  Weir  v.  Girvin  <&  Co.  (1900),  1  Q.  B. 
45,  where  the  freight  was  payable  three  days  after  sailing  and  part  of  the 
cargo  was  burnt  before  sailing,  it  was  held  that  freight  was  not  payable  on 
the  cargo  burnt. 

(z)  Anonymous  Case  (1684),  2  Shower,  283  ;  De  Silvale  v.  Kendall  (1815), 
4  M.  &  S.  37  ;  Byrne  v.  Schiller  (1871),  L.  R.  6  Ex.  20,  319 ;  Saunders  v. 
Drew  (1832),  3  B.  &  Ad.  445.  For  the  explanation  of  this  rule,  which  is 
peculiar  to  EngUsh  law,  and  probably  arose  from  the  long  voyages  of  the 
East  India  trade,  see  Brett,  J.,  at  1  App.  C.  223. 

(a)  G.  Indian  Peninsular  R.  Co.  v.  Turnhull  (1885),  53  L.  T.  325.  Rodo- 
canachi  v.  Milburn  (1886),  18  Q.  B.  D.  67  ;  Dufourcet  v.  Bishop  (1886),  18 
Q.  B.  D.  373,  in  which  the  advance  freight  was  in  eflfect  recovered  as  part 
of  the  damages  for  non-deliverj'  of  the  goods. 

(6)  Ex  parte  Nyholm,  in  re  Child  (1873),  29  L.  T.  634.  Cf.  Smith  v.  Pyman 
(1891),  1  Q.  B.  742,  on  the  wording  "  one -third  freight,  if  required,  to  be 
advanced." 

(c)  How  V.  Kirchner  (1857),  11  Moore,  P.  C.  21  ;  Kirchner  v.  Venus  (1859), 
12  Moore,  P.  C.  361 ;  Tamvaco  v.  Simpson  (1866),  19  C.  B.,  N.  S.  453,  see  the 
judgment  of  Willes,  J.  ;  Ex  parte  Nyholm,  in  re  Child  (1873),  29  L.  T.  634, 
and  see  Articles  150,  155,  157,  post. 
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Payments  for  ship's  use  by  the  person  liable  to  pay 
freight,  before  such  freight  is  due,  without  authority  from 
the  contract  of  affreightment,  will  be  treated  rather  as 
loans  than  as  prepayment  of  freight  (d). 

If  the  payment  in  advance  is  regarded  as  a  loan  by  the 
shipper  to  the  shipowner,  whether  on  security  of  the 
freight  or  not  (e),  it  is  repayable,  if  freight  to  that  amount 
be  not  due  from  the  shipper,  whether  the  ship  be  lost  or 
not,  and  it  cannot  be  insured  by  either  party  (/ ). 

A  payment  of  advance  freight  is  a  payment  on  account 
of  the  whole  sum  which  would  otherwise  be  payable  on  the 
cargo  delivered  at  destination  ;  it  is  not  to  be  treated  as 
the  total  of  proportionate  advances  of  the  agreed  freight 
upon  each  ton  of  goods  shipped  (g). 

Case  1. — Goods  were  shipped  under  a  charter  "  to  be  delivered 
on  being  paid  freight  £5  per  ton  dehvered  .  .  .  Cash  for  ship's 
disbursements  to  be  advanced  to  the  extent  of  £300,  free  of 
interest,  but  subject  to  insurance  .  .  .  The  freight  to  be  paid 
on  unloading  and  right  delivery  of  cargo  as  follows,  in  cash,  less 
two  months'  interest  at  5  per  cent.,  and  if  required  £300  to  be  paid 
in  cash  on  arrival  at  port  of  loading,  less  two  months'  interest." 
D.,  agent  for  the  charterer,  C,  advanced  £300  ;  the  ship  was  lost 
on  the  voyage,  and  C.  claimed  £300  from  A. ,  the  shipowner,  as  a 
loan.  Held,  that  the  charter,  and  the  provision  for  insurance, 
shewed  conclusively  that  the  advance  was  for  freight,  and  not  as 
a  loan,  and  therefore  could  not  be  recovered,  though  the  ship  was 
lost  {h). 

Case  2. — A  ship  was  chartered,  "  freight  to  be  paid  thus  :  £1200 
to  be  advanced  the  master  by  freighter's  agents  at  X.,  and  to  be 
deducted  with  IJ  per  cent,  commission  on  the  amount  advanced. 


(d)  Tanner  v.  Phillips  (1872),  42  L.  J.  Ck.  125;  The  Salacia  (1862),  32 
L.  J.  Adm.  43,  and  see  Article  147,  s.  vii. 

(e)  It  may  not  involve  a  set-off  against  the  freight. 

(/)  Watson  V.  Shankland  (1873),  L.  R.  2  H.  L.  Sc.  304;  Ilanfield  v. 
Maitland  (1821),  4  B.  &  Aid.  582 ;  Allison  v.  Bristol  Marine  Insurance  Co. 
(1876),  1  App.  C.  229,  253. 

(g)  Allison  v.  Bristol  Mar.  Ins.  Co.  (1876),  1  App.  Cas.  209.  I.e.  if 
500  tons  are  shipped  at  a  freight  of  £2  a  ton,  and  if  £500  is  paid  as  advance 
freight,  and  if  on  the  voyage  250  tons  are  lost  by  an  excepted  peril,  the 
shipowner  must  deliver  the  remaining  250  tons  without  receiving  any 
payment  for  freight.  He  caimot  say  the  £500  was  an  advance  of  £1  upon 
each  ton  shipped,  and  therefore  claim  £250  as  the  balance  due  on  the  250  tons 
delivered.  On  the  other  hand,  if  400  tons  are  lost  on  the  voyage  the  char- 
terer cannot  claim  repayment  of  £300  of  the  advance  of  £500  :  which  seems 
not  quite  logical  but  is  the  law. 

{h)  Hicks  V.  Shield  (1857),  7  E.  &  B.  633.  See  also  Allison  v.  Bristol 
Insurance  Co.,  vide  supra  ;  and  for  a  curious  case  of  advance  freight,  see  The 
Thyatira  (1883),  8  P.  D.  155. 
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and  cost  of  insurance  from  freight  on  settlement  thereof,  and  the 
remainder  on  right  delivery  of  the  cargo  at  port  of  discharge,  in 
cash  .  .  .  the  master  to  sign  bill  of  lading  at  any  current  rate  of 
freight  required  without  prejudice  to  the  charter,  but  not  under 
chartered  rates  unless  the  difference  be  paid  in  cash."  The 
shippers  paid  the  £1200,  and  required  the  master  to  sign  bills  of 
lading  under  chartered  rates,  putting  off  the  payment  in  cash  of 
the  difference,  £700,  by  excuses.  The  ship  was  lost  on  the  voyage. 
Held,  the  £1200  coiild  not  be  recovered  back  from  the  shipowners^ 
and  the  shipowners  could  recover  the  £700,  the  intention  being 
that  it  should  be  advance  of  freight,  payable  whether  the  ship  was 
lost  or  not  (i). 

Case  3. — Goods  were  shipped  under  a  charter,  "  Four-fifths  of 
freight  calculated  on  quantity  shipped  to  be  advanced  and  paid 
in  cash  in  one  month  from  the  vessel's  sailing  from  her  last  port 
in  Great  Britain,  steamer  lost  or  not  lost."  The  excepted  perils 
did  not  include  the  master's  negligence.  She  sailed  Jiily  12,  and 
was  lost  through  the  negligence  of  her  master  on  July  19,  the  loss 
being  known  on  July  21  ;  on  July  26  the  freighter  paid  four-fifths 
of  freight  to  the  charterer.  Held,  that  the  freighter  could  recover 
such  payment,  as  "  lost  or  not  lost  "  only  referred  to  losses  by 
excepted  perils,  and  not  to  a  loss  by  master's  negligence  (k). 

Case  4. — Goods  were  shipped  under  a  charter,  "  freight  to  be 
paid,  half  in  cash  on  unloading  and  right  delivery  of  cargo,  and  the 
remainder  by  bill  in  London  at  four  months'  date.  The  captain 
to  be  supplied  with  cash  for  ship's  use."  Under  the  last  clause, 
the  master  drew  a  bill  for  £219  on  the  freighters,  which  was 
accepted  and  paid.  The  ship  was  lost  on  the  voyage.  Held, 
that  the  sum  of  £219  was  a  loan,  repayable  by  the  shipowner 
whatever  the  result  of  the  voyage,  and  consequently  not  insurable 
by  the  charterer  (l). 

Case  5. — Goods  were  shipped  imder  a  charter,  "  SuflBcient  cash 
for  ship's  disbursements  to  be  advanced,  if  required,  to  the  captain 
by  charterers  (C.)  on  account  of  freight  at  current  rate  of  exchange 
subject  to  insurance  only."  The  whole  freight  was  £735.  C. 
advanced  at  X.  £160,  being  allowed  £5  for  insurance.  C.  did  not 
insure  the  £160.  The  ship  was  lost  by  perils  not  excepted,  and  C. 
claimed  to  recover  £8500,  the  price  for  which  the  goods  were  sold 
"  to  arrive,"  less  £575  balance  of  freight.  The  shipowners  claimed 
to  deduct  £735,  the  whole  freight.  Held,  they  were  not  entitled 
to  do  so,  as  C.'s  damage  was  the  amount  he  woxild  have  to  receive, 
less  the  amount  he  would  have  to  pay,  on  arrival  of  the  goods  (m). 

Case  6. — Under  a  charter,  with  a  clause  "  One-third  freight,  if 
required  to  be  advanced,  less  3  per  cent,  for  interest  and  insurance," 
the  ship  sailed  and  was  wrecked  on  her  voyage.  After  the  wreck, 
the  shipowner  "  required  "  payment  for  the  first  time  of  one-third 
freight.  Held,  that  the  charterer  was  imder  no  liability  to  pay 
advance  freight  till  requirement  by  the  shipowner,  and  that  this 


(i)  Byrne  v.  Schiller  (1871),  L.  R.  6  Ex.  20,  319.  That  the  shipowners 
■would  have  no  lien  for  such  a  difference  without  an  express  agreement,  is 
shewn  by  Gardner  v.  Trechmann  (1884),  15  Q.  B.  D.  154. 

(k)  G.  Indian  Pen.  B.  Co.  v.  Turnbull  (1885),  53  L.  T.  325. 

(/)  Manfield  v.  Maitland  (1821),  4  B.  &  Aid.  582. 

(to)  Rodocanachi  v.  Milburn  (1886),  18  Q.  B.  D.  67.  See  Dufourcet  v. 
Bishop  (1886),  18  Q.  B.  D.  373. 
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requirement  could  not  be  made  when  the  voyage  could  not  be 
performed  (»). 


Article  138. — Back  Freight. 


When  the  ship  is  either  ready  to  deliver  cargo  at  the 
port  of  destination,  or  is  prevented  by  excepted  perils  from 
reaching  such  port  (o),  but  the  merchant  does  not  take 
delivery  or  forward  instructions  within  a  reasonable  time, 
the  master,  if  he  does  not  tranship  in  the  interests  of  the 
shipowner  {p),  has  the  power  and  duty  to  deal  with  the 
cargo  in  the  owner's  interest  at  the  owner's  expense.  He 
may  land  and  warehouse  it,  or,  if  this  is  impracticable,  may 
carry  it  in  his  ship,  or  forward  it  in  another  ship  to  such 
place  as  may  be  most  convenient  for  its  owner,  and  can 
charge  the  owner  with  remuneration  for  and  expenses  of 
such  carriage  under  the  name  of  "  back  freight  "  {q). 

Case.— Oil  was  shipped  from  X.  to  Havre,  under  a  bill  of  lading, 
"  Goods  to  be  taken  out  within  twenty -four  hours  after  arrival." 
On  reaching  Havre  the  landing  of  oil  was  forbidden  ;  attempts  to 
land  it  at  other  ports  near  failed.  The  ship  returned  to  Havre, 
transhipped  the  oil  into  lighters  in  the  harbour,  unloaded  the  rest 
of  the  cargo,  reshipped  the  oil  and  brought  it  back  to  X.  The 
shipper  made  no  request  for  the  delivery  of  the  goods  at  Havre. 
Held,  that  the  shipowner  was  entitled  to  the  freight  and  expenses 
of  the  return  journey  to  X.  as  well  as  the  original  freight  from  X. 
to  Havre  (g). 


Dead  Freight. 
See  Article  161,  post. 


(w)  Smith  V.  Pyinan  (1891),  1  Q.  B.  742  ;  but  see  Oriental  S.S.  Co.  v.  Tylor 
(1893),  2  Q.  B.  518,  where  on  the  clause  "  one-third  of  the  freight  to  be  paid 
on  signing  bill  of  lading,"  it  was  held  recoverable,  where  shippers  had  delayed 
presenting  biU  of  lading  till  after  ship  had  sunk,  and  then  refused  to  present 
it  or  pay  advance  freight,  as  damages  for  not  presenting  bills  of  lading. 

(o)  Semble,  that  the  shipowner  can  here  also  recover  similar  expenses  and 
back  freight  incurred  in  interests  of  cargo  owner  ;  vide  Notara  v.  Henderson 
<1870),  L.  R.  5  Q.  B.  346,  and  Articles  101,  103.  Where  the  voyage  is 
prevented  by  its  illegality,  back  freight  may  be  recoverable  where  such 
illegality  was  not  known  to  the  shipowner,  but  not  where  it  was  :  Heslop  v. 
Jones  (1787),  2  Chit.  550. 

(p)  Article  103. 

(q)  Cargo  ex  Argos  (1873),  L.  R.  5  P.  C.  134,  setthng  the  doubt  of  Mansfield, 
C.J.,  in  Christy  v.  Row  (1808),  I  Taunt.  300,  at  p.  316.     See  Article  126. 
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Article  139. — Shipowner's  Right  to  Full  Freight. 

The  shipowner  is  entitled  to  the  full  freight  in  the  charter 
or  bill  of  lading  : — 

1.  When  he  delivers  the  goods  in  a  merchantable  con- 
dition {r),  at  the  port  of  destination  (s),  or  is  ready  to 
deliver  them,  but  the  consignee  does  not  take  delivery 
within  a  reasonable  time  {t). 

2.  Where  a  lump  sum  as  freight  has  been  stipulated  for, 
and  he  has  delivered,  or  is  ready  to  deliver,  some  part  of 
such  goods  {u). 

3.  Where,  the  necessity  of  transhipment  having  arisen, 
he  has  transhipped,  and  so  caused  the  goods  to  be  deli- 
vered, even  though  at  a  less  freight  than  that  originally 
contracted  for  [x). 

4.  Where  he  has  been  prevented  from  delivering  the 
goods  solely  by  the  default  of  the  freighter,  as  in  refusing 
to  accept  delivery  at  the  port  of  destination  {y),  or  in 
requiring  delivery  of  the  goods  at  an  intermediate  port  (z), 
or  in  refusing  to  name  a  safe  port  to  which  the  ship  can 
proceed,  and  enter  {a). 

Case  1. — F.  shipped  cement  under  a  bill  of  lading  :  "  Freight  to 
be  paid  within  three  days  after  the  arrival  of  ship  before  the  deli- 
very of  any  portion  of  the  goods  specified  in  this  bill  of  lading." 
The  vessel  arrived,  but  on  the  day  of  arrival  a  fire  accidentally 
arose  which  necessitated  the  scuttling  of  the  ship,  and  the  cement 
was  so  acted  upon  by  water  as  to  cease  to  exist  as  cement.  Held, 
that  the  master  must  be  ready  to  deliver  before  freight  was  payable, 
and  therefore  no  freight  was  due  (b). 


(r)  Asfar  v.  Blundell  (1896),  1  Q.  B.  123. 

(s)  Delivery  need  not  be  to  the  consignee,  if  it  is  in  a  manner  approved  by 
him  :   see  Fenwick  v.  Boyd  (1846),  15  M.  &  W.  632. 

(t)  Dutkie  V.  Hilton  (1868),  L.  R.  4  C.  P.  138,  at  p.  143  ;  Cargo  ex  Argos 
(1873),  L.  R.  5  P.  C.  134 ;  and  per  Lord  Mansfield,  in  Luke  v.  Lyde  (1759), 
2  Burr.  883. 

(u)   Vide  Article  140. 

(:r)  Shipton  v.  Thornton  (1838),  1  P.  &  D.  216  ;  Matthews  v.  Gibbs  (1860), 
30  L.  J.  Q.  B.  55,  is  not  inconsistent  with  this,  but  turns  on  specific  facts  ; 
and  see  Article  103. 

(y)  Cargo  ex  Argos  (1873).  L.  R.  5  P.  C.  134. 

{z)  The  Bahia  (1864),  B.  &  L.  292  ;  Cargo  ex  Galam  (1863),  B.  &  L.  167  ; 
The  Soblomsten  (1866),  L.  R.  1  A.  &  E.  293  ;  Li(ke  v.  Lyde  (1759).  2  Burr. 
at  p.  888. 

(a)  The  Teutonia  (1872),  L.  R.  4  P.  C.  171. 

(b)  Dufhie  v.  Hilton  (1868),  L.  R.  4  C.  P.  138  ;  Asfar  v.  J5/wnrfeH(1896),  1 
Q.  B.  123  (dates). 
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Case  2. — F.  shipped  petroleum  on  A.'s  ship  to  be  delivered  at 
Havre,  to  be  taken  by  F.  witliin  twenty-four  hours  of  ship's 
arrival  at  Havre.  At  H.  the  port  authorities  refused  to  allow 
the  petroleum  to  be  landed  or  the  ship  to  come  to  the  ordinary 
place  of  discharge  in  the  port.  The  ship  was  allowed  to  anchor  in 
the  outer  port,  and  F.  could  have  taken  delivery  of  the  petroleum 
there  into  lighters.  F.  made  no  application  of  any  sort  for  the 
goods  to  the  ship.  Held,  that  A.  had  done  all  that  was  required  on 
his  part,  and  was  entitled  to  full  freight  (c). 

Case  3. — F.  shipped  goods  from  X.  to  Z.  on  the  French  ship  S. 
During  the  voyage,  from  sea  damage  the  vessel  put  into  Y. 
French  law  requires  "  a  certificate  of  innavigability  "  before  the 
voyage  could  be  abandoned.  Before  the  legal  process  of  obtaining 
this  certificate  was  completed,  F.  arrested  the  ship,  and  obtained 
the  cargo  without  the  master's  consent.  Held,  that  as  the 
reasonable  time  allowed  the  master  in  which  to  tranship  or  repair 
had  not  expired,  F.  had  no  right  to  seize  the  cargo,  and  was  liable 
for  the  whole  freight  (d). 

Case  4. — C.  chartered  A.'s  ship  to  carry  a  cargo  from  X.  to  Z. 
Unknown  to  A.  there  was  a  respondentia  bond  on  the  cargo.  On 
the  voyage  to  Z.  the  ship  was  stranded  at  Y.,  and  while  there  the 
cargo  was  seized  by  the  bondholder  and  sold,  C.  not  interfering. 
Held,  that  as  A.  was  prevented  from  carrying  to  Z.  by  the  act  of  C. , 
he  was  entitled  to  full  freight  to  Z.  (e). 

Case  5. — A  German  vessel  was  chartered  to  proceed  to  Y.  for 
orders,  and  thence  to  a  safe  port  as  ordered  in  Great  Britain,  or  on 
the  continent  between  Havre  and  Hamburg.  On  reaching  Y.  the 
ship  was  ordered  to  Dunkirk,  then  safe,  but  before  the  ship's 
arrival  there,  owing  to  war  between  France  and  Germany,  the 
vessel  could  not  safely  enter,  and  accordingly  proceeded  to  Dover. 
The  charterers  required  her  to  proceed  to  Dunkirk,  and  refused  to 
name  any  other  port,  or  to  pay  freight  at  Dover.  Held,  that  as 
the  charterers  had  failed  to  name  a  port  safe  on  arrival,  the  ship 
was  discharged  from  the  necessity  of  completing  her  voyage,  and 
the  shipowner  was  entitled  to  full  freight  at  Dover  ( / ). 


Article  140. — Lump  Freight. 


Lump  freight  is  a  gross  sum  stipulated  to  be  paid  for  the 
use  of  the  entire  ship  ;  it  will,  therefore,  be  payable  if  the 
shipowner  be  ready  to  perform  his  contract,  though  no 
goods  are  shipped,  or  though  part  of  the  goods  shipped  is 


(c)  Cargo  ex  Argos  (1873),  L.  R.  5  P.  C.  134. 

(d)  The  Bahia  (1864),  B.  &  L.  292.  If  the  goods  owner  tenders  full  freight 
at  an  intermediate  port,  the  master  is  bound  to  deliver  ;  The  Patria  (1863), 
L.  R.  3  A.  &  E.  436.  Blasco  v.  Fletcher  (1863),  14  C.  B.,  N.  S.  147,  turns  on 
a  special  authority  from  the  master. 

(e)  Cargo  ex  Galam  (1863),  B.  &  L.  167.  See  also  The  Soblomsten  (1866), 
L.  R.  1  A.  &  E.  293. 

(  O  The  Texiioma  (1872),  L.  R.  4  P.  C.  171. 
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not  delivered.     If  any  goods  are  shipped,  some  must  be 
delivered  to  entitle  the  shipowner  to  lump  freight  {g). 

If  there  is  a  charterparty  for  a  cargo  at  a  lump  freight, 
and  bills  of  lading  for  separate  parcels  provide  that  freight 
shall  be  payable  as  per  charterparty,  each  holder  of  a  biU 
of  lading  will  be  liable  for  such  proportion  of  the  lump 
freight  as  his  parcel  bears  to  the  whole  cargo  shipped  (k). 

The  delivery  of  some  of  the  goods  which  entitles  the  shipowner 
to  the  whole  lump  freight  may  be  deUvery  (a)  in  the  chartered 
ship,  or  (if  the  use  of  such  substituted  method  is  permissible  in 
the  circumstances  and  under  the  charterparty)  (b)  in  a  substi- 
tuted ship,  or  (c)  by  other  means,  e.g.  by  carting  them  to  the  port 
of  destination  from  the  wreck  of  the  chartered  ship  {i). 

In  >S'.>S'.  Heathfield  v.  Rodenacher  {k)  a  ship  was  guaranteed  by 
owners  to  carry  2600  tons  dead  weight ;  and  the  charterer  con- 
tracted to  load  a  full  and  complete  cargo  at  a  named  rate  "  all 
per  ton  dead  weight  capacity  as  above."  The  ship  could  carry 
2950  tons,  and  the  Court  of  Appeal  held  freight  payable  at  the 
named  rate  on  2950  tons  :  sed  qucere.  In  S.S.  Rotherfield  v. 
Tiveedy  (l),  the  charterers,  in  a  Danube  berthnote,  agreed  to  load 
a  full  cargo  of  wheat  at  a  named  rate  per  ton  on  the  guaranteed 
dead  weight  capacity  of  4250  tons.  "  Owners  guarantee  steamer 
can  carry"4:250  tons  dead  weight."  The  ship  carried  a  full  cargo 
of  3950  tons,  which  with  bunkers  made  up  the  4250  tons  guaran- 
teed. Held,  freight  was  only  payable  on  3950  tons.  Both  these 
cases  seem  to  strike  out  of  the  charters  part  of  their  provisions. 

Case  1. — A  ship  was  chartered  to  load  a  full  cargo,  proceed  to  Z., 
and  tliere  deliver  the  same  on  being  paid  "  a  lump  freight  of 


(g)  The  Norivay  (1865),  3  Moore,  P.  0.,  N.  S.  245  ;  Robinson  v.  Knights 
1 1873),  L.  R.  8  C.  P.  465  ;  Merchant  Shipping  Co.  v.  Armitage  (1873),  L.  R. 
8  C.  P.  469  ;  L.  R.  9  Q.  B.  99.  Dr.  Lushington  in  The  Xorivay,  12  L.  T. 
56,  had  expressed  the  opmion  that  where  short  deliverj' of  goods  was  not  due 
to  excepted  perils,  the  freighter  might  deduct  pro  rata  freight  for  the  goods 
not  delivered,  though  he  could  not  deduct  their  value,  nor  could  he  deduct 
the  freight  if  the  short  delivery  were  due  to  excepted  jjerils.  The  Judicial 
Committee,  reversing  him  on  the  question  of  fact,  held  that  the  short 
dehvery  was  due  to  excepted  perils,  but  also  said  :  "  We  do  not  mean  to 
express  an  opinion  that  even  if  the  jettison  and  sale  had  been  attributable 
to  the  negligence  of  the  master  there  ought  to  be  a  deduction.  Perhaps, 
in  this  case,  the  proper  remedy  of  the  shipper  would  have  been  by  a  cross- 
action."  Coleridge,  C.J.,  expresses  a  doubt  whether  this  is  correct  in 
Merchant  Shipping  Co.  v.  Armitage,  at  L.  R.  9  Q.  B.  p.  107.  Most  of  the 
cases  as  to  lump  freight  are  considered  in  Thomas  v.  Harrowing  S.S.  Co. 
(1915),  A.  C.  58, 

(h)  Brightman  v.  Miller  (1908),  Shipping  Gazette,  June  6,  1908  ;  c/.  and 
contrast  Red.  "  R."  S.S.  Co.  v.  Allatini  (1908),  14  Com.  Cas.  82,  303. 

(i)  Thomas  v.  Harroiving  S.S.  Co.  (1915),  A.  C.  58. 

(k)  (1896),  2  Com.  Cases,  55. 

(l)  (1897),  2  Com.  Cases,  84. 
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£315."  On  the  voyage,  part  of  the  cargo,  properly  loaded,  was 
lost  through  perils  of  the  sea.  Held,  that  on  delivery  of  the 
remainder,  the  full  freight  of  £315  was  payable  (to). 

Case  2. — A  ship  was  chartered  to  load  a  full  cargo,  and  proceed  to 
Z.  and  discharge  there.  "  A  lump  sum  freight  of  £5000  to  be  paid 
after  entire  discharge  and  right  delivery  of  the  cargo  in  cash." 
Part  of  the  cargo  was  during  the  voyage  lost  by  fire.  Held,  that 
on  delivery  of  the  remainder  of  the  cargo  the  shipowner  was  entitled 
to  £5000  (n). 

Case  3. — A  ship  was  chartered  to  load  a  full  cargo  of  pit  props 
and  carry  them  to  Z.  at  a  lump  sum  freight.  There  was  an  excep- 
tion of  "perils  of  the  seas."  AVlien  nearly  arrived  at  Z.  the  ship 
was  driven  ashore  and  wrecked.  Part  of  the  cargo  was  collected 
on  the  beach,  and  the  shipowner  had  it  carted  to  the  dock  at  Z. 
Held,  that  the  shipowner  was  entitled  to  recover  the  whole  lump 
sum  freight  (o). 


Article  141. — Full  Freight  for  Delivery  of  Damaged  Goods, 
or  for  Short  Delivery. 

The  shipowner  will  be  entitled  to  full  freight  : — 
1,  If  he  is  ready  to  deliver  in  substance  at  the  port  of 
■destination  the  goods  loaded,  though  in  a  damaged  condi- 
tion. The  freighter  will  not  be  entitled  to  make  a  deduc- 
tion from  the  freight  for  the  damage,  but  will  have  a 
separate  cause  of  action  for  it,  if  it  was  not  caused  solely  by 
excepted  perils,  or  by  the  vice  of  the  goods  themselves. 
The  question  is  whether  the  substance  delivered  is  identical 
commercially  with  the  substance  loaded,  though  it  may 
have  deteriorated  in  quality  (p). 

Case  1. — Coal  shipped  under  a  charter  had  by  the  negligence  of 
the  master  so  deteriorated  in  quality  as  not  to  be  worth  its  freight. 
The  charterer  therefore  abandoned  it  to  the  shipowner  and  claimed 
to  be  discharged  from  freight.  Held,  he  was  not  entitled  to 
abandon,  and  was  liable  for  the  whole  freight,  his  remedy  being  by 
cross-action  (q). 

Case  2. — Dates  shipped  under  a  lump-sum  charter  were  under 
water  for  two  days  in  the  Thames.  They  were  condemned  by  the 
Sanitary  Authority  as  unfit  for  human  food,  and  were  unmer- 


(m)  Robinson  v.  Knights  (1873),  L.  R.  8  C.  P.  465. 

(m)  Merchant  S.  Co.  v.  Armitage  (1873),  L.  R.  9  Q.  B.  99.  Compare  and 
contrast  the  effect  of  similar  words  where  freight  was  not  a  lump  freight. 
London  Transport  Co.  v.  Trechman  (1904),  1  K.  B.  635. 

(o)  Thomas  v.  Harrowing  S.S.  Co.  (1915),  A.  C.  58. 

(p)  Dakin  v.  Oxhy  (1864),  15  C.  B.,  N.  S.  646,  per  Willes,  J.,  at  pp.  664 
■et  seq.  ;  Melhuish  v.  Garrett  (1858),  4  Jur.,  N.  S.  943  ;  Shields  v.  Davis  (1815), 
6  Taunt.  65  ;   Asfar  v.  Blundell  {\Sm),  1  Q.  B.  123. 

(q)  Dakin  v.  Ozley,  vide  supra. 


330  ON   SHORT  DELIVEBT. 

chantable  as  dates.  They,  however,  looked  like  dates,  and  were 
of  considerable  value  for  distillation  into  spirit.  Held,  by  the 
Court  of  Appeal,  that  as  the  thing  delivered  was  not  in  a  business 
sense  the  thing  shipped,  no  freight  was  payable  (r). 

2.  On  a  contract  for  a  lump  sum  as  freight,  the  ship- 
owner is  entitled  to  full  freight,  though  he  delivers  less 
goods  than  the  quantity  named  in  the  bill  of  lading,  if  he 
delivers  all  that  were  loaded  (s).  Statements  of  contents 
or  weight  contained  in  the  bill  of  lading  are  binding  against 
the  shipper  or  consignee  for  the  purposes  of  freight,  if  the 
goods  are  delivered  as  received  (t). 

Case  1. — A  bill  of  lading  shewed  300  tons  to  be  shipped  at  a 
lump  sum  freight ;  only  217  tons  were  delivered.  On  proof  that 
no  more  had  been  loaded  ;  held,  that  the  whole  lump  sum  freight 
was  due  {u). 

Case  2. — -A  ship  was  chartered  to  pay  freight  at  7s.  per  quarter 
delivered  to  consignee,  but,  if  any  part  was  delivered  damaged, 
freight  should  be  paid  at  captain's  option,  either  on  invoice 
quantity  loaded  as  per  bill  of  lading,  or  half  freight  on  damaged 
portion.  Eighty  quarters  were  damaged,  and  the  captain  elected 
to  receive  full  freight  on  the  bill  of  lading  amount.  This  was 
"  2368  quarters,  quantity  and  quality  unknown,"  but  only  2266 
quarters  were  delivered.  Held,  that  the  shippers  were  liable  to  pay 
on  the  bill  of  lading  amount  (v). 


(r)  Asfar  v.  Blundell  (1896),  1  Q.  B.  123.  Quaere  whether  this  decision, 
was  right ;  the  consignees  took  the  cargo  and  sold  it  for  £2400.  Perhaps 
they  could  not  have  been  compelled  to  take  dehvery,  but,  if  they  did,  it  is 
submitted  they  ought  to  pay  freight.  The  distinction  between  Melhuish 
V.  Garrett,  vide  supra,  and  Duthie  v.  Hilton  (1868),  L.  R.  4  C.  P.  138,  where 
cement  was  affected  by  water,  so  as  to  become  a  solid  mass,  and  it  was  held 
that  no  freight  was  due,  is  presumably  that  the  substance  there  was  some- 
thing different  from  the  substance  loaded,  though  the  brick-dust  and  the 
solid  cement  would  seem  equally  useless  to  the  shipper.  Willes,  J.,  in 
Dakin  v.  Oxley,  at  p.  667,  puts  the  question  thus  :  "  What  was  the  thing 
for  the  carriage  of  which  freight  was  to  be  paid,  and  whether  that  thing,  or 
any  and  how  much  of  it,  has  substantially  arrived." 

{s)  Davidson  v.  Givynne  (1810),  12  East,  381  ;  Blanchet  v,  Powell  (1874), 
L.  R.  9  Ex.  74  ;  Meyer  v.  Dresser  (1864),  16  C.  B.,  N.  S.  646  ;  The  Norway 
(1865),  3  Moore,  P.  C,  N.  S.  245 ;  Jessel  v.  Bath  (1867),  L.  R.  2  Ex.  267. 
By  express  agreement  the  cargo  owner  may  have  a  right  to  deduct  the  cost 
of  cargo  short  dehvered  from  the  freight,  as  in  S.S.  Garston  v.  Hickie, 
Borman  &  Co.  (1886),  18  Q.  B.  D.  17,  where  the  clause  was  :  "  less  cost  of 
cargo  delivered  short  of  bill  of  lading  quantity." 

(0  Tully  V.  Terry  (1873),  L.  R.  8  (J.  P.  679.  See  also  Covas  v.  Bingham 
(1853),  2  E.  &  B.  836.  They  may  by  agreement  be  made  binding  as  against 
the  shipowner  :  Lishman  v.  Christie  (1887),  19  Q.  B.  D.  333,  where  the  clause 
was  :  "  the  bUl  of  lading  to  be  conclusive  eWdence  of  the  quantity-  received, 
as  stated  therein."  Cf.  Mediterranean  Co.  v.  Mackay  (1903),  1  K.  B.  297  ; 
and  Crossfield  v.  Kyle  S.S.  Co.  (1916),  2  K.  B.  885. 

(u)  Blanchet  v.  Powell  (1874),  L.  R.  9  Ex.  74. 

(v)  Tully  V.  Terry,  vide  supra.  See  also  Jessel  v.  Bath  (1867),  L.  R.  2  Ex. 
297. 
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Article  142. — Freight  pro  rata /or  Short  Delivery. 

If  the  shipowner,  contracting  to  load  a  full  cargo,  only 
loads  and  carries  part  of  it  (x),  or  if,  having  loaded  a  full 
cargo,  he  only  delivers  part  of  it,  he  will,  in  the  absence  of 
a  stipulation  for  lump  freight  (y),  only  be  entitled  to  freight 
pro  rata  on  the  quantity  delivered  ;  and  the  freighter  can 
counter-claim  for  short  delivery  not  solely  caused  by 
excepted  perils,  or  by  the  vioe  of  the  goods  themselves  {z). 

Note. — Where,  after  shipment,  part  of  a  cargo  is  burnt,  there 
being  an  exception  of  fire,  the  shipper  is  reUeved  from  replacing 
it,  or  from  paying  freight  on  it ;  the  shipowner  is  not  entitled  to 
demand  freight  on  it,  or  fresh  cargo  in  its  place,  but  may  himself 
furnish  fresh  cargo  in  its  place,  on  which  he  will  be  entitled  to 
freight.  This  appears  to  be  so  whether  the  freight  is  a  lump 
freight  or  per  ton  {a). 

Case. — A  ship  was  cliartered  to  proceed  to  X.  and  there  load  a 
complete  cargo  of  hemp,  and  proceed  to  Z.  and  deliver  the  same  on 
being  paid  freight  at  £5  per  ton.  A  complete  cargo  was  not  loaded. 
Held,  that  the  shipowner  could  recover  freight  pro  rata  on  the 
quantity  delivered,  and  the  freighter  had  a  cross-action  for  failure 
to  load  a  complete  cargo  {x). 


Article  143. — Freight  pro  rata /or  Delivery  short  of  Place  of 
Destination. 

If  the  contract  is  governed  by  English  law  (c),  where  the 
shipowner  delivers  the  goods  to  the  merchant  short  of  the 
port  of  destination,  he  can  only  claim  freight  proportional 


(x)  Ritchie  v.  Atkinson  (1808),  10  East,  295. 

(y)  WiUes,  J.,  suggests  in  Dakin  v.  Oxley,  vide  infra,  an  exception  if  the 
delivery  of  the  whole  cargo  is  made  a  condition  precedent  to  the  payment 
of  any  freight ;  but  such  a  case  is  rare.  At  Grimsby  there  is  a  custom  in 
the  timber  trade  that  no  freight  is  payable  till  complete  delivery  of  the 
cargo.     Stephens  v.  Winiringhatn  (1898),  3  Com.  Cases,  169. 

(z)  Dakin  v.  Oxley  (1864),  15  C.  B.,  N.  S.  at  p.  665  ;  The  Norway  (1865)^ 
3  Moore,  P.  C,  N.  S.  245  ;  Spaight  v.  Farnworth  (1880),  5  Q.  B.  D.  115  ; 
Mediterranean  Co.  v.  Mackay  (1903),  1  K.  B.  297  ;  as  to  Fr'ench  law,  see 
Blanchet  v.  Powell  (1874),  L.  R.  9  Ex.  74  ;  as  to  Prussian  law  and  usage,, 
see  Meyer  v.  Dresser  (1864),  16  C.  B.,  N.  S.  646. 

(a)  Aitken  Lilburn  v.  Ernsthausen  (1894),  1  Q.  B.  773  (C.A.) ;  Weir  v. 
Girvin  &  Co.  (1900),  1  Q.  B.  45  (C.A.). 

(c)  For  a  foreign  ship  under  English  charter,  see  The  Industrie  (1894),  P. 
58  ;  The  Pairia  (1871),  L.  R.  3  A.  &  E.  436. 
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to  the  amount  of  voyage  completed,  laiown  as  freight  pro 
rata  itineris  peracti,  or  freight  pro  rata,  if  an  express  or 
implied  agreement  to  that  effect  exists  with  the  mer- 
chant (d). 

Such  an  agreement  will  not  be  implied  from  the  mere 
fact  that*  the  merchant  receives  his  goods  at  the  request  of 
the  shipowner  at  an  intermediate  port  (e). 

To  justify  a  claim  for  pro  rata  freight  there  must  be 
such  a  voluntary  acceptance  of  the  goods  by  their  owner, 
at  a  port  short  of  their  final  destination,  or  such  a  dealing, 
or  neglect  to  deal  with  them  there,  as  to  raise  a  fair  infer- 
ence that  the  further  carrying  of  the  goods,  (the  shipowner 
having  a  right  to  carry  them  further),  was  intentionally 
dispensed  with  by  the  goods-owner  (/  ). 

Thus  where  the  goods  are  arrested,  and  the  goods-owner, 
knowing  of  their  arrest,  takes  no  step  to  release  them,  and 
allows  them  to  be  sold,  a  claim  ior  pro  rata  freight  arises  (g). 
But  where  the  shipowner  has  no  longer  a  right  to  carry  on, 
as  where  he  abandons  the  ship  and  cargo  (h),  or  where  he 
delays  repairs  or  transhipment  beyond  a  reasonable  time, 
the  goods-o^vner,  who  receives  his  goods,  will  not  thereby 
give  the  shipowner  any  claim  for  freight  pro  rata  (i). 


(d)  Osgood  V.  Groning  (1810),  2  Camp.  466  ;  The  Newport  (1858),  Swabey, 
335  ;  Luke  v.  Lyde  (1759),  2  Burr.  882  ;  Dakin  v.  Oxley  (1864),  15  C.  B., 
N.  S.  646,  at  p.  665. 

(e)  The  Sohlomsfen  (1866),  L.  R.  1  A.  &  E.  293  ;  Cook  v.  Jennings  (1797), 
7  T.  R.  381  ;  Metcalfe  v.  Brit.  Iron  Works  (1877),  2  Q.  B.  D.  423  ;  Thornton 
V.  Fairlie  (1818),  8  Taunt.  354. 

( / )  Osgood  V.  Groning,  vide  supra  ;  The  Newport,  vide  supra  ;  Christy  v. 
Row  (1808),  1  Taunt.  299  ;  Liddard  v.  Lopes  (1809),  10  East,  526  ;  Mitchell 
V.  Darthez  (1836),  2  Bing.  N.  C.  555. 

(gr)  The  Soblomsten  (1866),  L.  R.  1  A.  &  E.  293  :  Lord  Mansfield's  remark 
in  Luke  v.  Lyde  (1759),  2  Burr.  882,  at  p.  888,  that  "  If  the  merchant  aban- 
dons all,  he  is  excused  freight,  and  he  may  abandon  all  though  the}'  are  not 
all  lost,"  must  be  read  with  the  comments  of  Willes,  J.,  in  Dakin  v.  Oxley 
(1864),  15  C.  B.,  N.  S.  646,  at  p.  665,  who  substitutes  "  decline  to  accept " 
for  "  abandon  ;  "  in  which  case  the  goods-owner,  by  declining  to  accept 
his  goods  short  of  the  place  of  destination  at  pro  rata  freight,  will  compel 
the  master  either  to  carry  or  send  them  on  at  the  full  freight  (see  Articles 
103,  138,  139),  or  to  give  them  up  to  their  owner  there,  without  requiring  any 
freight. 

(h)  Tlie  Cito  (1881),  7  P.  D.  5.  If  the  shipowner,  having  abandoned  ship 
and  cargo  so  as  to  put  an  end  to  the  contract  of  affreightment,  afterwards 
regains  possession  from  salvors,  he  will  not  thereby  revive  the  contract 
or  regain  any  right  to  freight  :   The  Arno  (1895),  8  Asp.  M.  C.  5. 

(i)  The  Kathleen  (1874),  L.  R.  4  A.  &  E.  269  ;  The  Cito  (1881),  7  P.  D.  5 
(C.A.) ;   The  Leptir  (1885),  52  L.  T.  768  ;   The  Arno,  v.  s. 
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A  sale  by  the  master,  though  justifiable  in  the  interests 
of  the  cargo,  gives  him  no  claim  for  pro  rata  freight,  if  the 
goods-owner  has  not  been  consulted,  whether  such  consul- 
tation was  possible  or  not  (^•),  or,  having  been  consulted, 
has  not  acquiesced  (Z). 

Case  1. — A  ship  was  chartered  from  X.  to  Z.,  but  was  prevented 
from  reachmg  Z.  by  "  restraints  of  princes."  The  consignees 
requested  the  master  to  deliver  at  Y.  into  their  lighters,  and  he 
delivered  part  of  the  cargo  there.  Held,  that  freight  j)ro  rata 
was  due  for  the  part  of  the  cargo  delivered  at  Y.  (m). 

Case  2. — A  chartered  vessel  on  the  voyage  became  disabled,  and 
was  on  October  2  towed  into  an  English  port,  where  she  and  the 
cargo  were  arrested  in  a  salvage  suit  on  October  7.  The  master 
took  the  necessary  steps  to  defend  the  suit,  but  on  October  24 
abandoned  the  vessel ;  the  owners  of  the  cargo  had  been  informed 
of  the  suit,  and  of  the  probable  sale  of  the  cargo,  but  gave  no 
instructions.  The  cargo  was  sold  by  the  order  of  the  Court. 
Held,  that  the  owners  of  the  cargo  by  their  inaction  had  waived 
their  right  to  have  the  voyage  completed  at  a  time  when  the  master 
had  not  lost  his  right  to  tranship,  and  that  the  cargo  owners  were 
therefore  liable  to  pay  pro  rata  freight  {n). 

Case  3.— A  ship  was  chartered  to  sail  from  X.  to  Z.  ;  owing  to 
restraint  of  princes  she  was  unable  to  proceed,  and  put  back  to  Y.  ; 
the  charterers  refused  to  accept  the  cargo  at  Y.  ;  the  shipowner 
unloaded  it  after  notice  to  the  charterers,  and  it  was  sold  by 
consent  without  prejudice  to  questions  in  dispute.  Held,  that 
there  was  no  liability  in  the  charterers  to  pay  freight  p»o  rata  (o). 

Case  4. — A  ship  was  chartered  to  proceed  to  Taganrog  and 
deliver  cargo.  Owing  to  ice  in  the  Sea  of  Azof  she  could  get  no 
further  than  Kertch,  300  miles  by  sea  from  T.,  and  would  have  had 
to  wait  till  the  spring  to  complete  her  voyage.  The  captain 
proposed  to  discharge  the  cargo  ;  the  consignees  objected.  The 
captain  delivered  the  cargo  to  the  custom-house  at  Kertch,  claiming 
a  lien  on  it  for  freight  ;  the  custom-house  gave  it  up  to  the  con- 
signees, who  gave  the  captain  a  receipt  for  it,  but  declined  to 


{k)  Vlierboom  v.  Chapman  (1844),  13  M.  &  W.  230  ;  Hopper  v.  Burness 
(1876),  1  C.  P.  D.  137  ;   Acatos  v.  Burns  (1878),  3  Ex.  D.  282  (C.A.). 

(l)  Hill  V.  Wilson  (1879),  4  C.  P.  D.  329.  To  render  himself  liable  to  pro 
rata  freight,  the  goods -owner,  having  had  an  oiJtion  of  having  the  goods  sent 
on  to  their  destination,  or  of  accepting  them  at  the  intermediate  port,  must 
accept  the  goods  at  the  intermediate  port :  Hill  v.  Wilson,  at  p.  335.  See 
also  Blasco  v.  Fletcher  (1863),  14  C.  B.,  N.  S.  147.  Semble,  however,  that 
while  the  captain  must  protect  the  interests  of  the  goods,  he  should  also 
protect  the  interests  of  the  ship,  and  should  not  let  the  goods  go  without  the 
payment  of  pro  rata  freight. 

(m)  Christy  v.  Roiv  (1808),  1  Taunt.  299. 

(n)  The  Soblomsten  (1866),  L.  R.  1  A.  &  E.  293.  Semble,  the  shipowner 
was  entitled  to  full  freight,  as  the  master,  being  entitled  to  tranship,  was 
prevented  by  the  default  of  the  cargo-owners  ;  see  The  Bahia  (1864), 
B.  &  L.  292.  The  case  cited  is  distinguishable  from  such  cases  as  Hopper 
v.  Burness  (1876),  1  C.  P.  D.  137,  as  there  the  sale  was  by  the  master  ;  here 
the  master  was  in  no  way  responsible  for  it. 

(o)  Liddard  v.  Lopes  (1809),  10  East,  526. 
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pay  freight.  Held,  that  the  shipowner  was  not  entitled  to  full 
ireight,  for  he  had  not  completed  the  voyage,  nor  to  pro  rata 
•freight,  for  there  was  no  express  or  implied  contract  to  pay 
it  (p). 

Case  5. — C.  chartered  a  ship  to  carry  a  cargo  from  X.  to  Q.  and 
deliver  it ;  to  load  another  cargo  at  Q.  and  carry  it  to  Z.,  the 
freight  for  the  voyage  out  and  home,  payable  on  final  delivery  of 
the  cargo,  to  be  £1300.  The  ship  reached  Q.  and  discharged  ; 
she  then  loaded  a  cargo  and  proceeded  to  Z.,  but  on  the  voyage 
suffered  great  damage  and  put  into  ¥.,  where  the  ship  and  one- 
third  of  the  cargo  were  abandoned.  The  captain  left  for  Eng- 
land, leaving  instructions  with  the  vice-consul  to  forward  the 
remainder  of  the  goods  to  Z.,  and  they  were  forwarded.  Held, 
that  C.  was  liable  to  pay  freight  pro  r«fa  from  Q.  to  Y.  ;  that 
he  was  not  liable  for  freight  from  X.  to  Q.  ;  nor  could  the  ship- 
owner claim  freight  from  Y.  to  Z.,  as  the  vice-consul  and 
captain  in  their  combined  action  had  acted  as  agents  of  C.  and 
not  of  the  shipowner  (g). 

Case  6. — A  ship  on  a  voyage  to  Z.  was,  owing  to  perils  of  the  sea, 
abandoned  by  her  crew.  She  was  foimd  derelict  by  another  ship, 
which  brought  her  into  an  Enghsh  port.  Held,  that  upon  satis- 
fying the  cargo's  liability  to  the  salvors  the  cargo  owners  were 
entitled  to  their  goods  without  payment  of  any  freight,  the  con- 
tract of  affreightment  being  at  an  end  by  justifiable  abandonment 
of  the  ship,  and  the  shipowner  having  therefore  no  right  to  carry 
on  by  transhipment  (r). 

Case  7. — ^A  ship  <S.,  on  a  chartered  voyage  met  with  storms,  and 
signals  of  distress  were  made  to  the  ship  B.  The  S.'s  master 
and  crew  went  on  board  the  B.,  but  without  taking  clothes  or 
baggage  ;  on  seeking  to  return  to  the  S.  they  were  not  allowed  ; 
the  master  of  the  B.  sent  some  of  his  own  crew  on  board  the 
S.,  and  the  S.'s  crew  helped  to  navigate  the  B.  Held,  that 
there  was  no  such  abandonment  as  put  an  end  to  the  con- 
tract of  carriage  (as  there  was  either  no  abandonment  or  an 
iinjustifiable  one) ;  that  the  shipowners  were  therefore  entitled 
at  least  to  pro  rata  freight,  if  the  consignees  required  delivery 
of  the  cargo  (s). 

Case  8. — A  vessel,  chartered  to  carry  coals  from  X.  to  Z.,  by 
perils  of  the  sea  required  repairs  at  Y.  ;  to  effect  these  the  captain 
justifiably  sold  part  of  the  cargo  at  a  higher  price  than  he  could 
have  obtained  in  Z.     Held,  that  as  the  cargo  owner  had  not 


(p)  Metcalfe  V.  Britannia  Iron  Works  Co.  (1877),  2  Q.  B.  D.  423.  See  also 
Castel  V.  Trechman  (1884),  1  C.  &  E.  276. 

{q)  Mitchell  v.  Darthez  (1836),  2  Bing.  N.  C.  555. 

(r)  The  Cite  (1881),  7  P.  D.  5  j.  see  also  The  Kathleen  (1874),  L.  R.  4  A.  &  E. 
269;  Curling  v.  Long  (1797),  1  B.  &  P.  634;  The  Arno  (1895),  8  Asp. 
M  L.  C.  5.  On  rights  of  underwriters  to  freight,  see  Hickie  v.  Rodocanachi 
(1855),  4  H.  &  N.  455  ;  Miller  v.  Woodfall  (1857),  8  E.  &  B.  493 ;  Guthrie 
V.  North  China  Ins.  Co.  (1902),  7  Com.  Cases,  130. 

(s)  The  Leptir  ( 1885),  52  L.  T.  768.  Semble,  that  if  the  owners  were  willing 
to  tranship  and  carry  on,  the  consignees  were  not  entitled  to  their  goods 
without  full  freight  being  paid.  In  this  case  the  suit  was  by  salvors  ;  the 
shipowners  put  in  no  appearance,  and  would  seem  to  have  abandoned  all 
intention  of  carrying  on,  in  which  case  they  woiUd  have  no  right  to  any 
freight. 
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acquiesced  in  the  sale,  no  claim  for  pro  rata  freight  to  Y.  could  be 
made  against  him  (t). 

Case  9. — -Goods  shipped  in  July,  1914,  at  an  American  port  on 
the  British  steamer  St.  H.  under  a  bill  of  lading  for  delivery  at 
Hamburg.  During  the  voyage  the  war  with  Germany  began  on 
August  4.  The  consignees,  owners  of  the  goods  and  British 
subjects,  on  the  ship  being  diverted  to  Manchester,  took  delivery 
of  the  goods  there.  Held,  that  the  shipowners  had  no  claim 
against  them  for  any  freight  [u). 

Note. — Hopper  v.  Burness  {t)  reconciles  the  cases  of  Baillie  v. 
Moudigiliani  (x)  and  Hunter  v.  Prinsep  {y),  shewing  that  mere 
receipt  of  the  produce  of  the  sale  of  goods  at  an  intermediate 
port  by  their  owner  cannot  be  treated  as  the  receipt  of  the  goods 
themselves,  so  as  to  give  rise  to  a  claim  for  freight  pro  rata. 
Brett,  J.,  puts  the  cargo  owner's  position  thus  : — 

(1.)  If  the  goods  are  sold  for  a  higher  price,  at  the  intermediate 
port,  than  they  would  fetch  at  the  port  of  destination,  he  can  treat 
the  proceeds  as  a  forced  loan,  and  claim  them  at  once  without 
paying  pro  rata  freight. 

(2.)  If  they  are  sold  for  a  smaller  price,  he  can  similarly  treat 
the  actual  proceeds  as  a  forced  loan  {z),  but  he  can  also  claim  an 
indemnity  for  the  difference  of  the  price,  if,  but  not  unless,  the 
ship  arrives  at  the  port  of  destination  (a),  and  he  must  then  deduct 
the  freight  that  would  have  been  due  on  the  delivery  of  the  goods 
there  if  carried. 


Article  144. — Amount  of  Freight. 

Freight  is  payable  according  to  the  express  stipulations 
of  the  charter  or  bill  of  lading  (6),  or,  failing  them,  ac- 
cording to  the  custom  of  the  trade  or  port  (c).  If  no  rate 
of  freight  is  expressly  agreed,  the  shipowner  will  be  entitled 
to  a  reasonable  sum  {d). 


(t)  Hopper  V.  Burness  (1876),  1  0.  P.  D.  137. 

(u)  St.  Enoch  Co.  v.  Phosphate  Co.  (1916),  2  K.  B.  624.  Cf.  East  Asiatic 
Co.  V.  Tronto  8.S.  Co.  (1915),  31  T.  L.  R.  543.  In  the  Prize  Court  a  different 
principle  appUes  ;  cf.  The  Juno  (1916),  P.  169.  The  plaintiffs  in  the  above 
Case  9  attempted  in  the  Prize  Court  to  secure  a  practical  reversal  of  the 
judgment  in  the  K.  B.  D.  but  failed  in  the  P.  C.  See  The  St.  Helena  (1916). 
2  A.  C.  625. 

(x)  (1775),  Park  on  Insurance,  p.  90. 

ly)  Hunter  v.  Prinsep  (1808).  10  East.  378. 

(2)  This  has  been  doubted  by  Pollock,  C.B.,  in  Atkinson  v.  Stephens  (1852), 
7  Ex.  567. 

(a)  Atkinson  v.  Stephens,  vide  supra. 

(b)  There  may  be  an  express  agreement  for  the  payment  of  freight  outside 
that  in  the  bill  of  lading  :   HedlcTj  v.  Lapage  (1816),  Holt,  392. 

(c)  See  Article  8  :  and  cf.  Young  v.  Jarrah  Co.  (1899),  4  Com.  Cases,  96. 

(d)  Cf.  Ursula  Bright  Co.  v.  Ripley  (1903),  8  Com.  Cas.  171 ;  and  cf.  Sale 
of  Goods  Act,  1893,  sect.  8  (2). 
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Thus,  if  the  goods  shipped  belong  to  the  shipowner,, 
and  therefore  no  freight  is  due  from  him  for  their  carriage, 
but  a  freight,  whether  substantial  (e)  or  nominal  (/), 
is  inserted  in  the  bill  of  lading  as  payable,  that  freight 
will  be  payable  by  assignees  of  the  bill  of  lading  or  persons 
taldng  delivery  under  it,  other  than  the  owner  or  his 
agents. 

Interest  is  not  payable,  unless  by  special  agreement,  on 
freight,  and  cannot  be  recovered  in  an  action  for  freight  {g). 

Case  1. — E.,  master  of  a  ship  owned  by  A.,  carried  a  cargo  of 
wheat  "on  owner's  account,"  purchased  on  the  credit  of  K.,  to 
whom  E.  gave  bills  of  lading  for  "  wheat  shipped  on  owner's 
account,  deliverable  to  P.'s  order  at  freight  of  Is.  per  ton,"  and 
bills  of  exchange  for  the  price,  which  A.  accepted.  A.  had  mort- 
gaged his  ship  to  M.  A.  sold  the  cargo  in  transitu  to  K.,  the  sale 
note  running  "'  as  cargo  is  coming  on  ship's  account,  freight  to  be 
computed  at  £2  15s.  per  ton."  A.  indorsed  the  bill  of  lading, 
which  he  had  received  from  P.  on  his  acceptance  of  the  bills  of 
exchange  to  K.,  with  a  note :  "The  freight  assigned  is  at  the  rate 
of  £2  15s.  per  ton,  and  not  the  nominal  amount  of  Is.  per  ton." 
On  ship's  arrival,  M.,  as  mortgagee,  took  possession,  and  claimed 
freight  at  £2  15s.  from  K.,  who  refused  to  pay  more  than  Is. 
Held,  that  M.  was  only  entitled  to  the  freight  named  in  the  bill  of 
lading,  the  larger  sum  being  in  reality  part  of  the  purchase-money, 
and  no  claim  of  quantum  meruit  being  possible  in  face  of  the  express 
contract  [h). 

Case  2. — D.,  as  agent  for  C,  purchased  and  paid  for  rice  to  be 
carried  to  Z.  in  C.'s  ship.  The  rice  was  then  shipped  under  bills 
of  lading,  "  to  be  delivered  to  D.  or  assigns,  freight  for  the  said 
goods  at  £4  5s.  per  ton."  C.  assigned  the  freight  to  M.  during  the 
voyage.  Held,  that  on  arrival  D.  was  bound  to  pay  to  M.  the 
freight  in  the  bill  of  lading,  and  was  not  entitled  to  set  off  the  price 
of  the  rice  due  from  C.  to  himself  (i). 

Where  freight  is  payable  on  goods  according  to  their 
weight    or    measurement,    and    owing    to    swelling    (k). 


(e)  Weguelin  v.  Cellier  (1873),  L.  R.  6  H.  L.  286. 

(/)  Keith  V.  Btirrotvs  (1877),  2  App.  C.  636;  Broim  v.  North  (1852),  8 
Ex.  1 ;  Turner  v.  Trustees  of  Liverpool  Docks  (1851),  6  Ex.  543.  The  ship- 
owner may,  however,  have  a  lien  as  unpaid  vendor  for  the  balance  of  the 
price,  representing  what  would  be  freight  if  the  shipowner  and  original 
goods-owner  were  different :   Swan  v.  Barber  (1879),  5  Ex.  D.  130. 

(<7)  Merchant  Shipping  Co.  v.  Armitage  (1873),  L.  R.  9  Q.  B.  114.  For  an 
example  of  an  express  agreement  for  interest,  see  E.  Clemens  Horst  Co.  v. 
Norfolk,  etc.,  Co.  (1906),  11  Com.  Cas.  141.  As  to  interest  on  a  deposit  for 
freight  under  the  Merchant  Shipping  Act,  sect.  495,  see  Bed.  "  i?."  S.S.  Co.  v. 
AUatini  (1908),  14  Com.  Cas.  82,  at  p.  92. 

(h)  Keith  V.  Burrows  (1877),  2  App.  C.  636. 

(i)  Weguelin  v.  Cellier  (1873),  L.  R.  6  H.  L.  286. 

(k)  Gibson  v.  Sturge  (1855),  10  Ex.  622  ;  Spaight  v.  Farmvorth  (1880),  5 
Q.  B.  D.  115,  per  Bowen,  L.J.,  at  p.  118.     Malynes,  Lex  ilercatoria  (1686), 
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expansion  after  hydraulic  pressure  {I),  or  shrinkage, 
the  same  goods  are  larger  or  smaller  at  the  port  of  des- 
tination than  when  loaded,  freight  will  be  payable  in 
the  absence  of  express  stipulation  or  usage  on  the  amount 
shipped,  and  not  on  the  amount  delivered  (m). 

Case  1. — A  ship  was  chartered  to  load  a  full  and  complete  cargo 
aud  deliver  on  being  paid  freight  at  £2  7s.  6(Z.  per  ton.  The  bill  of 
lading  showed  2664  quarters  shipped  ;  owing  to  heat  the  corn 
swelled,  and  2785  quarters  were  delivered.  Held,  that  freight 
was  payable  on  the  quantity  shipped,  and  not  on  its  measurement 
at  the  port  of  discharge  (n). 

Case  2. — Charter  to  load  and  deliver  a  full  cargo  of  cotton  on 
being  paid  freight  at  the  rate  of  "  £3  15s.  per  ton  of  50  cubic  feet 
delivered  "  on  right  delivery  of  cargo.  The  cotton  was  hydrauli- 
cally  pressed  before  shipment,  and  consequently  expanded  on 
delivery.  Held,  apart  from  a  custom  to  pay  by  the  measurement 
of  the  port  of  loading,  that  freight  was  payable  on  the  quantity 
delivered  as  loaded, and  not  on  the  measurement  after  discharge (?). 

So,  where  freight  is  payable  according  to  quantity  or 
measurement,  the  method  of  weighing  or  measuring,  in  the 
absence  of  express  indication  or  custom  to  the  contrary  (p), 


p.  100,  may  be  taken  to  indicate  the  same  principle, — "  If  a  woman  be  carried 
over  and  be  delivered  of  a  child  on  the  voyage,  yet  there  is  nothing  to  be 
paid  for  the  passage  of  the  child." 

(I)  Buckle  v.  Knoop  (1867),  L.  R.  2  Ex.  333. 

(m)  Dakin  v.  Oxley  (1864),  15  C.  B.,  N.  S.  646,  per  Willes,  J.,  pp.  665,  666. 
On  the  terms  "  gross  invoice  weight,  gross  landing  weight,"  see  Leech  v.  Glynn 
(1890),  6  T.  L.  R.  306. 

[n)  Gibson  v.  Sturge,  vide  supra.  To  meet  this,  the  clause  "  freight  payable 
according  to  net  weight  delivered,"  was  sometimes  introduced  into  shipping 
documents ;  and  in  Coulthurst  v.  Simet  (1866),  L.  R.  1  C.  P.  649,  under  a 
bill  of  lading  with  that  clause,  the  shipowner  was  held  not  entitled  to  demand 
freight  on  the  weight  named  in  the  bill  of  lading,  or  to  require  the  consignee 
to  pay  the  expense  of  weighing.  Willes,  J.,  said,  "  In  the  absence  of  any 
custom  to  govern  the  matter,  the  person  who  wants  to  ascertain  the  quantity 
must  incur  the  trouble  and  expense  of  weighing."  See  also  Marwood  v. 
Taylor  (1901),  6  Com.  Cases,  178.  In  Spaight  v.  Farnwarth,  vide  supra,  the 
words  were  "  freight  payable  on  timber  on  intake  measure  of  quantity 
delivered."  This  was  held  to  mean  on  the  quantity  delivered  taken  at  the 
actual  measures  of  the  port  of  shipment.  In  London  Transport  Co.  v. 
Trechman  (1904),  1  K.  B.  635,  under  the  words  "  deliver  the  cargo  ...  on 
being  paid  freight  at  the  rate  of  10s.  6d.  per  ton  gross  weight  shipped  payable 
on  delivery  of  the  cargo,"  it  was  held  that  freight  was  only  payable  on  the 
cargo  delivered,  not  on  the  amoimt  of  cargo  shipped,  but  upon  the  shipping 
weight  of  the  cargo  so  delivered.  A  more  complicated  clause  is  found  in 
Tully  V.  Terry  (1873),  L.  R.  8  C.  P.  679.  See  also  Oostzee  Stoomvart  Maats 
V.  £eZZ  (1906),  11  Com.  Cas.  214  ;  and  New  Line,  Ltd.  v.  Bryson  (1910),  Sess. 
Gas.  409  (freight  "  per  intaken  Gothenburg  standard,"  and  cargo  in  fact 
never  measured  on  shipment). 

(p)  Nielsen  v.  Neame  (1884),  1  C.  &  E.  288,  where  freight  was  to  be  paid 
"  45.S.  per  St.  Petersburg  standard  hundred,"  and  the  method  of  calculating 
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must  be  determined    by    the    custom    of    the    port    of 
loading  (g). 

Where  freight  is  payable  on  a  basis  of  measurement 
at  the  port  of  loading,  it  is  the  charterer's  duty  to  have 
it  so  measured,  and  if  that  be  neglected  the  shipowner 
can  recover  as  damages  the  cost  of  so  measuring  it  at  the 
port  of  discharge  (r). 

Case  1.— A  ship  was  cliartered  to  cany  a  cargo  of  not  less  than 
1000  tons  weight  and  measurement.  Held,  that  the  proportions 
of  weight  and  measurement  goods  were  to  be  determined  by  the 
custom  of  the  port  of  loading,  and  not  of  the  port  of  discharge  (s). 

Case  2. — A  ship  was  chartered,  "  freight  at  the  rate  of  35s.  per 
180  English  cubic  feet  taken  on  board,  as  per  G-othenburg  custom." 
The  cargo  was  not  measured  at  the  Baltic  port  of  shipment ; 
but  on  arrival  at  Hull,  was  there  measured  for  the  payment  of 
freight.  Held,  that  it  should  be  measured  according  to  the  G. 
custom,  and  not  the  custom  of  the  port  of  discharge  (i). 

Case  3. — -A  charterparty  for  a  cargo  of  pit  props  provided  that 
freight  should  be  payable  "  per  intaken  piled  fathom  of  216  cubic 
feet."  The  charterers  did  not  have  it  measured  on  that  basis 
at  the  loading  port.  The  shipowner  had  it  so  measured  at  the 
port  of  discharge.  Held,  that  the  shipowner  could  recover  the 
cost  of  this  measurement  from  the  charterers  (r). 


St.  P.  standard  hundreds  used  at  the  port  of  discharge  was  taken,  on  evidence 
of  a  custom  to  that  effect.  See  also  BottomUy  v.  fortes  (1838),  5  Bing.  N.  C. 
121. 

{q)  Pust  V.  Dowie  (1865),  34  L.  J.  Q.  B.  127  ;  The  Skandinav  (1881),  51 
L.  J.  Ad.  93  (C.A.). 

(r)  Merryweather  v.  Pearson  (1914),  3  K.  B.  587. 

(s)  Pust  V.  Dowie,  vide  supra,  and  see  Article  46,  note  (n),  p.  131. 

[t)  The  Skandinav,  vide  supra.  The  two  cases  of  Moller  v.  Living  (1811). 
4  Taunt.  101,  and  Geraldes  v.  Donison  (1816),  Holt,  N.  P.  346,  are  not  incon- 
sistent with  this.  In  Moller  v.  Living  there  was  a  contract  to  pay  freight 
at  £14  per  last  on  a  quantity  stated  in  the  bill  of  lading  as  "  100  lasts  in 
2092  bags."  The  voyage  was  from  D.  to  L.  There  were  2092  bags  on 
board,  and  they  contained  100  lasts  by  L.  measure  but  not  by  D.  measure  : 
held,  that  the  specific  description  in  the  bill  of  lading  negatived  any  question 
of  different  measures,  and  freight  was  payable  on  the  100  lasts.  If  the 
description  had  been  simply  "  100  lasts,"  the  question  would  arise,  and  it 
did  in  Geraldes  v.  Donison,  vide  supra,  where  following  a  usage  of  merchants, 
it  was  held  that  the  bUl  of  lading  weight  was  subject  to  check  by  weighing 
at  the  port  of  delivery ;  the  Court  there  suggesting  that  the  clause  "  weights 
unknown  "  in  the  bill  of  lading  introduced  the  custom.  But  in  Tully  v. 
Terry  (1873),  L.  R.  8  C.  P.  679,  that  clause  was  held  not  to  interfere  with  the 
captain's  right  under  the  charter  to  be  paid  freight  on  the  invoice  quantity 
in  the  bill  of  lading ;  the  object  of  the  clause  being  explained  to  be  "  to 
protect  the  captain  against  any  mistake  that  might  occur  in  the  invoice 
quantity  in  the  bill  of  lading,  in  case  of  alleged  short  delivery,  or  deteriora- 
tion, not  caused  by  his  default."     Vide  supra.  Article  52. 

For  freight  on  fodder,  under  a  special  cattle  contract,  see  Holland  v. 
Pritchard  (1896),  12  Times  L.  R.  480  ;  and  British  South  American  Co.  v. 
Anglo-Argentine  Co.  (1902),  18  Times  L.  R.  382,  in  which  case  a  charter  for 
carriage  freight  free  of  fodder  "  necessary  for  the  voyage  "  was  held  to  mean 
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Article  145. — Freight :  when  payable. 

When  freight  is  payable  on  delivery  of  the  cargo,  pay- 
ment and  delivery  are  concurrent  acts  (u).  The  merchant 
is  not  entitled  to  have  the  goods,  unless  he  is  ready  to  pay 
the  freight.  The  shipowner  is  not  entitled  to  the  freight, 
unless  he  is  ready  to  deliver  the  cargo  (x).  The  master  is 
entitled  to  refuse  to  discharge  the  cargo,  unless  freight  is 
paid   for   each   portion   as   delivered    (y)  ;     semble,   also 


"  necessary  in  fact  as  found  at  the  port  of  discharge,"  not  necessary  according 
to  the  estimate  formed  on  sliipment. 

Under  some  charters,  freight  may  be  paid  at  receiver's  option  on  quantity 
delivered  or  on  bill  of  lading  quantity,  less  2  per  cent.  Such  an  option  need 
not  be  exercised  by  the  consignee  till  the  time  for  payment  arrives.  The 
Dowlais  (1902),  18  Times  L.  R.  683.  The  Chamber  of  Shipping  Coal  Charter, 
1896,  gives  such  an  option — "  to  be  declared  in  writing  before  bulk  is 
broken."  An  attempt  to  prove  a  customary  right  to  such  an  option, 
without  express  provision  in  the  bill  of  lading,  failed  in  Gulf  Line  v.  Laycoch 
(1901),  7  Com.  Cases,  1.  In  such  a  case,  the  charge  for  stevedoring  will  be 
on  the  quantity  on  which  freight  is  payable.  The  Hollinside  (1898),  P.  131. 
Quaere  as  to  the  right  of  the  shipowner  against  the  charterer,  if  with  such  a 
clause  in  the  charter,  he  presents  bills  of  lading  for  signature  which  under- 
state the  quantity  shipped,  and  the  shipowner,  on  receivers  exercising  their 
option  to  pay  freight  on  bill  of  lading  quantity  less  2  per  cent.,  loses  freight 
he  ought  to  have  earned  ? 

In  Dillon  V.  Livingston  &  P.  &  0.  Co.  (1895),  11  Times  L.  R.  313,  an 
agreement  by  the  master  that  if  the  consignee  dispensed  with  weighing 
he  would  accept  freight  on  biU  of  lading  quantity,  less  2  percent.,  and  pay 
for  2  per  cent,  cargo  short  delivered,  was  held  within  his  authority  as  master. 

For  special  clauses  as  to  freight,  where  the  cargo  is  to  consist  of  several 
articles  at  various  rates,  see — 

Capper  v.  Forster  (1837),  3  Bing.  N.  C.  938. 

Cockburn  v.  Alexander  (1848),  6  C.  B.  791. 

Warren  v.  Peabody  (1849),  8  C.  B.  800. 

Southampton  Co.  v.  Clarke  (1870),  L.  R.  6  Ex.  53. 

For  special  phrases,  e.g.  : — 

Freight  in  full  far  the  voyage,  see  Sweeting  v.  Darthez  (1854),  14  C.  B. 
538. 

Highest  freight  paid  on  same  voyage:  Gether  v.  Capper  (1856),  18  C.  B. 
866. 

Alternative  freights  :  Gibbens  v.  Buisson  (1834),  1  Bing.  N.  C.  283.  Fenwick 
v.  Boyd  (1846),  15  Ml  &  W.  632. 

(m)  Vogeman  v.  Bisley  (1897),  2  Com.  Cases,  81.  It  may  be  that  the 
consignee  is  entitled  to  ascertain  what  goods  are  on  board  before  payment. 

{x)  Paynter  v.  James  (1867),  L.  R.  2  P.  C.  349  ;  Yates  v.  Railston  ;  Tate  v. 
Meek  ;  Yates  v.  Mennell  (1818),  2  Moore,  C.  P.  278,  297  ;  Duthie  v.  Hilton 
(1868),  L.  R.  4C.  P.  138. 

(y)  Black  v.  Rose  (1864),  2  Moore,  P.  C,  N.  S.  277.  Brown  v.  Tanner 
(1868),  L.  R.  3  Ch.  597,  which  decides  that  the  freight  under  a  charter 
is  not  due  under  the  contract  till  all  the  cargo  is  delivered,  and  which  turns 
partly  on  the  special  words  "freight  to  be  collected  by  the  charterers," 
would  not  prevent  the  master  from  claiming  his  lien  on  each  part  of  the 
cargo.  In  Suart  v.  Bigland  (C.A.),  January  24,  1886,  a  clause  "  to  pay 
out  of  freight  collected,"  was  held  to  mean  "  out  of  gross  freight  collected," 
and  not  to  justify  postponement  of  payment  till  all  freight  was  collected. 

22—2 
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that  the  merchant  need  only  pay  freight  pari  passu  with 
delivery. 

Note. — Freight  is  usually  payable  at  the  financial  centre  ;  the 
stipulations  as  to  the  time  of  its  payment  vary  considerably  in 
practice,  but  in  very  many  cases  freight  is  payable  at  the  port  of 
loading,  sometimes  on  delivery  of  bills  of  lading,  sometimes  with 
fourteen  days'  credit.  In  the  former  case,  where  the  bill  of  lading 
contains  a  clause  "  freight  paid  in  London,"  the  delivery  of  the  bill 
of  lading  acts  as  a  receipt  for  the  freight. 


Article  146. — Time  Freights  in  Charters. 

Where  freight  is  payable  by  time  it  is  earned  at  the 
end  of  each  period  specified,  unless  a  contrary  intention 
appears  (2),  although  it  may  only  be  payable  under  the 
charter  at  longer  intervals,  and  the  ship  be  lost  before  the 
longer  interval  expu'es  (a). 

In  the  absence  of  express  agreement  it  is  payable  during 
the  ship's  detention  by  blockade  (6),  embargo  (6),  bad 
weather  (6),  or  repairs  (a),  unless  the  delay  involved  is 
.  so  great  as  to  put  an  end  to  the  whole  contract  (c). 

An  exception  of  "  strikes,"  expressed  to  be  mutual,  will 
not  absolve  the  charterer  from  paj^ing  hire  for  time  during 
which  by  reason  of  a  strike  he  is  unable  to  use  the 
ship  {d). 

Note. — ^Time  charters  now  usually  contain  clauses  as  follows  : — 
"  In  the  event  of  loss  of  time  from  deficiency  of  men  or  stores, 
break-down  of  machinery,  or  damage  preventing  the  working  of 
the  vessel  for  more  than  twenty-four  working  hours,  the  payment 
of  hire  shall  cease  till  she  be  again  in  an  efficient  state  to  resume 
her  service  (e).  .  .  .  Should  the  vessel  be  lost  without  being  heard 
of,  hire  shall  cease  to  be  due  fifteen  days  after  she  left  her  last 
port."  A  vessel  with  this  clause  broke  down  in  her  high-pres- 
sure engine  on  a  voyage  from  the  West  Coast  of  Africa  to  the 
Elbe,  and  put  into  the  Canary  Islands,  where  she  was  pronounced 
unfit  to  proceed.     A  tug  was  engaged  as  a  general  average  expen- 


(z)  As  it  did  in  Gibbon  v.  Mendez  (1818),  2  B.  &  Aid.  17. 
(a)  Havelock  v.  Geddes  (1809),  10  East,  555. 
(6)  Momsom  v.  Greaves  (1811),  2  Camp.  626. 

(c)  See  Article  30,  and  the  note  at  its  end. 

(d)  Brown  v.  Turner  Brightman  (1912),  A.  C.  12. 

(e)  See  Smailes  v.  Evans  (1917),  33  T.  L.  R.  233. 
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diture.  and  brought  her  home,  with  the  use  of  her  low-pressure 
engine.  Held,  that  no  freight  was  payable  from  the  Canary 
Islands  to  the  Elbe,  as  the  ship  was  not  in  an  efficient  state  ;  but 
that  hire  was  due  for  the  time  during  which  she  was  discharging 
cargo  at  the  port  on  the  Elbe  (/),  as  she  was  efficient  for  that 
purpose,  though  not  for  proceeding  to  sea  as  a  steamer  (g). 

Under  the  above  clause,  if  damage  prevents  the  working  for 
more  than  twenty-four  hours,  hire  ceases  from  the  beginning  of 
the  period,  and  not  from  the  end  of  the  twenty-four  hours  (h). 
And  hire  ceases  as  soon  as  time  begins  to  be  lost  by  a  stipulated 
cause  {i).  Hire  begins  again,  not  when  the  ship  is  in  the  same 
position  as  when  she  broke  down,  but  when  she  has  been  repaired, 
and  is  again  efficient  to  resume  her  service.  The  charterer  may 
therefore  have  to  pay  twice  for  part  of  the  voyage  (k). 

The  ordinary  clause  does  not  provide  for  payment  of  ^^ro  rata  hire 
for  a  ship  partly  efficient,  as  when  a  steamer,  broken  down,  com- 
pletes her  voyage  under  sail,  nor  for  the  return  of  prepaid  hire,  in 
respect  of  that  portion  of  time  already  paid  for,  during  which  the 
ship  remains  inefficient ;  it  is  advisable  to  modify  the  clause  to 
meet  these  points. 

Except  as  specially  provided  by  such  a  clause,  hire  continues 
to  be  payable  throughout  the  chartered  period.  The  charterer 
cannot  rely  on  an  excepted  peril  as  excusing  him  from  paying  hire 
during  time  in  which  by  such  excepted  peril  he  is  unable  to  use  the 
ship  (l). 

Whether  a  "  month  "  in  charters  is  lunar  or  calendar  must 
depend  upon  the  usage  of  the  trade  or  port,  in  the  absence  of 
express  stipulation,  which  is  usually  that  the  month  shall  mean 
thirty  days  and  is  generally  inserted.     Thus,  in  1863,  in  Turner 


(/)  Hogarth  v.  Milkr  (1891),  App.  C.  48. 

{g)  See  also  Burrell  v.  Green  (1914),  1  K.  B.  293  ;   (1915),  1  K.  B.  391. 

(h)  Meade  King  v.  Jacobs  (1915),  2  K.  B.  640.  Sometimes  the  clause  is 
worded  expressly  so  as  to  exclude  the  allowance  for  the  first  twenty-four 
hours.  See  clause  14  of  the  charterparty  in  Vogemann  v.  Zanzibar  Co. 
(1902),  7  Com.  Cas.  254. 

((■)  In  the  Scotch  case,  Giertsen  v.  Turnbull  (1908),  Sess.  Cas.  1101,  it  was 
held  that  hire  ceased  by  reason  of  "  break-down  of  machinery"  from  the 
point  of  time  at  which  the  defects  in  machinery  became  so  serious  as  to  make 
it  reasonably  necessary  to  put  into  a  port  for  repairs.  In  the  same  case  it 
was  held  that,  as  by  the  charter  the  charterers  were  to  pay  for  all  coals,  they 
could  not  claim  to  recover  from  the  shipowner  the  cost  of  coals  consumed 
during  the  time  for  which  hire  ceased  during  the  break-down  or  inefficiency. 

(A)  Vogemann  v.  Zanzibar  Co.  (1902),  7  Com.  Cases,  254.  In  In  re  an 
Arbitration  between  Traae  and  Lennard  (1904),  2  K.  B.  377,  where  the  clause 
was  "  detention  by  ice  to  be  for  the  account  of  the  charterers,  unless  caused 
by  break-down  of  steamer,"  the  steamer  was  damaged  by  stranding,  and  her 
repairs  detained  her  so  long  that  she  could  not  get  to  St.  Petersburg  before 
the  winter  ice  set  in,  and  waited  at  Riga.  The  arbitrators  gave  her  freight 
from  her  port  of  repair  to  Riga,  but  refused  it  while  waiting  at  Riga  till 
St.  Petersburg  opened  in  the  spring. 

(I)  Broiim  V.  Turner  Brightman  (1912),  A.  C.  12  ;  Aktieselskabet  Lina  v. 
Turnbull  [\^()1),  Sess.  Cas.  507.  So  Modern  Co.  v.  Duneric  S.S.  Co.  (1917  1 
K.  B.  370. 
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V.  Barlow  (m),  Erie,  C.J.,  held  that  "  month  "  =  lunar  month, 
except  in  mercantile  transactions  in  the  City  of  London,  when  it 
meant  calendar  month  :  and  in  Jolly  v.  Young  {n),  it  was  held 
that  month  =  calendar  month.  Under  a  clause  to  pay  freight 
per  month,  and  at  the  same  rate  for  any  part  of  a  month, 
Denman,  J.,  following  Commercial  S.S.  Co.  v.  Boulton  (o),  held 
that  a  part  of  a  day  must  be  reckoned  as  a  whole  day  [f).  Some 
few  charters  contain  a  guarantee  by  the  shipowner  that  the 
passage  shall  not  exceed  a  certain  time. 

On  the  position  where  a  ship  is  chartered  for  a  fixed  time, 
and  the  charterers  send  her  on  a  voyage  which  cannot  be  com- 
pleted in  that  time,  see  Graij  v.  Christie  [q),  where  Mathew,  J., 
decided  that  if  the  voyage  was  a  reasonable  one  (r),  freight  must 
be  paid  at  chartered,  not  at  current  rates.  The  possible  extension 
of  the  chartered  period  is  now  provided  for  by  a  clause  such 
as  : — "  Should  the  vessel  be  upon  a  voyage  at  the  expiration  of 
the  within-named  period,  the  charterers  are  to  have  the  use  of 
the  steamer  at  the  same  rate  and  conditions  for  .such  extended 
time  as  may  be  necessary  for  the  completion  of  their  contem- 
plated voyage,  and  in  order  to  bring  steamer  to  a  port  of  delivery 
as  provided."  Where,  under  that  clause,  the  charter  was  for 
"  about  six  months,"  and  charterers  had  an  option  of  re-delivery 
in  a  U.S.  or  in  a  British  port,  and  at  the  expiration  of  six  months 
the  ship  was  in  a  U.S.  port,  it  was  held  that  the  charterers  could 
not  claim  to  send  the  ship  under  the  charter  to  a  British  port  (s). 
But  where  the  named  period  has  not  expired,  the  charterers 
under  such  a  clause  can  send  her  on  a  voyage  which  must  obviously 
exceed  the  chartered  period,  and  are  not  limited  to  sending  her  on 
such  a  voyage  as  is  likely  to  occupy  only  the  balance  of  the  named 
period  (i). 

Under  a  time  charter  "  for  the  term  of  six  calendar  months," 
with  the  clause,  "  Charterers  to  pay  hire  at  the  rate  of  £275  per 
calendar  month,  or  any  part  of  a  month,  payment  (to  be)  half- 
monthly  in  advance,  except  for  the  last  half-month,  which  time 
is  to  be  estimated  and  paid  in  advance  up  to  such  time  as  the 
steamer  is  expected  to  be  re-delivered,"  it  was  held  that  the  hiring 
was  for  six  months  certain,  and  therefore  the  charterers  could  not 
re-deliver  the  steamer  in  the  last  half-month  and  claim  an  abate- 


(m)  3  F.  &  F.  949. 

(n)  (1794),  1  Esp.  187. 

(o)  (1875),  L.  R.  10  Q.  B.  346. 

(p)  Angier  v.  Stewart  (1884),  1  C.  &  E.  357. 

{q)  (1889),  5  Times  L.  R.  577. 

(r)  See  also  Watson  v.  Merryiveather  (1913),  18  Com.  Cas.  294  ;  and  Meyer 
V.  Sanderson  (1916),  32  T.  L.  R.  428. 

(s)  Bucknall  v.  Murray  (1900),  5  Com.  Cases,  312  ;  <■/.  In  re  The  Istok  and 
Drughorn  (1902),  7  Com.  Cases,  190,  where,  with  a  similar  clause,  the  ship 
was  not  at  a  port  of  re-delivery,  but  the  charterers  proposed  to  send  her,  not 
to  such  a  port,  but  on  a  fresh  voyage  first,  and  it  was  held  that  the  owners 
could  claim  re-delivery  where  she  was. 

Dene  S.S.  Cc  v.  Bucknall  (1900),  5  Com.  Cases,  372. 


IN   CHABTEBS.  343 

nient  of  prepaid  hire  for  the  period  from  such  delivery  until  the 
expiration  of  the  six  months  {u). 

Under  a  time  charter  for  six  or  seven  (in  charterers'  option) 
consecutive  voyages  during  1910,  when  the  steamer  did  not 
finish  the  sixth  voyage  until  January  6,  1911,  it  was  held  that 
the  charterers  could  not  exercise  their  option  to  send  her  on  a 
seventh  voyage  in  1911  {x). 

Under  the  ordinary  clause  :■ — ■"  Freight  so  much  per  calendar 
month  and  at  the  same  rate  for  any  part  of  a  month,  hire  to  con- 
tinue till  re-delivery  to  owners  ;  payment  of  the  said  hire  to  be 
made  in  cash  in  London  monthly  in  advance  without  deduction  "  : 
— the  charterer  is  liable  to  pay  the  month's  hire  in  advance, 
though  the  vessel  will  probably  be  re-delivered  before  the  end  of 
the  month,  recovering  the  balance  overpaid  when  the  date  of 
delivery  is  ascertained  {y). 

Another  usual  clause  in  such  charters  is  : — "  Payment  to  be 
made  in  cash  monthly  in  advance,  and  failing  such  punctual  and 
regular  payment,  the  owners  shall  be  at  liberty  to  withdraw  the 
vessel  from  the  service  of  the  charterers  "  (z). 

Where  a  time  charter  provides  that  hire  shall  be  paid  monthly 
in  advance,  and  also  provides  that  the  shipowner  shall  have  a 
lien  for  hire  due  upon  all  cargoes  and  sub-freights,  the  lien  does 
not  come  into  operation  until  a  payment  for  hire  is  due  (a).  And 
if,  under  a  provision  that  the  shipowner  may  on  non-payment  of 
hire  withdraw  the  steamer  from  the  service,  the  shipowner  with- 
draws her  in  the  course  of  a  monthly  period,  he  can  only  claim 
freight  for  the  portion  of  the  month  completed  at  the  time  of  his 
withdrawal,  not  for  the  whole  month  (a). 

A  clause  is  not  uncommon  to  the  effect, — ''  In  the  event  of 
(e.g.  war)  charterers  to  have  the  option  of  cancelling  or  suspending 
the  charter."  Query,  if  "  suspension  "  means  merely  cutting  the 
period  during  which  the  cause  operates  out  of  the  agreed  period 
of  hire,  or  further  postponing  the  agreed  termination  of  the 
hiring  by  the  addition  of  the  suspended  period  ?  Probably  the 
former. 


(u)  Reindeer  S.S.  Co.  v.  Forslind  (1908),  13  Com.  Cas.  214. 

(x)  Dunford  v.  Compania  Anon.  Maritima  (1911),  16  Com.  Cas.  181. 

(y)  Tonnelier  v.  Stnith  (1897),  2  Com.  Cases,  258  (C.A.). 

(z)  See  as  to  this,  Ee  Tyrer  cfc  Hessler  (1902),  7  Com.  Cases,  166,  wldch 
decides  that  the  owners  need  not  make  a  demand  for  payment  before 
exercising  their  right  of  withdrawal.  "  Pmictual  and  regular  "  payment 
means  payment  on  the  actual  day  it  is  due.  Italian  State  Railways  v.  Bitzas 
(Lloyd's  List,  February  16, 1917),  in  which  Sankey,  J.,  disapproved  the  dictum 
of  Bigham,  J.,  in  Nova  Scotia  Co.  v.  Sutherland  (1899),  5  Com.  Cas.  106, 
that  payment  a  day  or  two  late  may  be  so.  The  shipowner  may  by  agree- 
ment, or  by  conduct,  waive  the  right  to  withdraw.  See  Nova  Scotia,  etc., 
Co.  V.  Sutfterland,  etc.,  Co.  (1899),  .5  Com.  Cases,  106  ;  Langfond  S.S.  Co.  v. 
Canadian  Forwarding  Co.  (1907),  96  L.  T.  559;  Modern  Co.  v.  Duneric 
S.S.  Co.  (1917),  1  K.  B.  370;  and  Wulfsberg  v.  Weardak  Co.  (1916),  85 
L.  J.  K.  B.  1717. 

(a)  Wehner  v.  Dene  (1905),  2  K.  B.  92. 
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Article  147. — Freight :  to  whom  'payable. 

To  whom  freight  is  payable  depends  on  the  terms  of  the 
contract  of  affreightment,  or,  if  no  person  is  named  therein, 
on  the  person  with  whom  the  contract  was  made,  to  whom 
or  to  his  agent  freight  is  payable,  subject  to  any  subse- 
quent dealings,  such  as  assignment  of  the  freight  or 
mortgage  of  the  ship. 

It  may  be  payable  to  : — 

1.  The  shipowner  (see  p.  344). 

2.  The  master  (see  j).  345). 

3.  The  broker  (see  p.  345). 

4.  A  third  person  (see  p.  346). 

5.  The  charterer  (see  p.  346). 

6.  An  assignee  of  the  freight  (see  p.  349). 

7.  A  mortgagee  of  the  ship  (see  p.  350). 

Note. — Freight  payable  in  London  is  usually  payable  to  the 
loading  broker  of  the  ship  or  line  ;  abroad,  where  the  vessel  is  one 
of  a  line,  to  its  branch  house  or  its  agents  ;  in  other  cases,  if  no 
instructions  are  contained  in  the  charter  or  bills  of  lading,  to  the 
captain  or  the  agent  he  appoints.  In  France  all  freight  is  fre- 
quently payable  to  the  general  consignee  of  a  ship,  who  is  quite 
distinct  from  the  broker. 

I.  The  Shipowner. 

Where  freight  is  due  from  the  charterer  under  a  charter, 
or  from  the  shipper,  under  a  bill  of  lading  where  there  is 
no  charter,  the  shipowner,  in  the  absence  of  express  stipu- 
lation, is  'prima  facie  entitled  to  receive  the  freight  (6). 
He  may  give  authority  to  collect  such  freight  to  any  person 
he  pleases  (c). 

The  loading  broker  (where  freight  is  payable  at  the  port 
of  loading)  and  the  master,  when  freight  is  payable  on 
delivery,  have  ordinarily  authority  from  the  shipowner  to 
collect  freight  (c),  and  payment  to  either  of  them  will  be 
good  payment,  discharging  the  shipper  or  consignee,  unless 


(6)  Smith  V.  Plumer  (1818),  1  B.  &  A.  575,  at  p.  581 ;  Atkinson  v.  Cotes- 
worth  (1825),  3  B.  &  C.  at  p.  649. 

(c)  The  Edmond  (1860),  Lush.  57.  For  a  curious  case  where  the  shipper 
was  held  to  have  made  a  new  contract  with  the  shipowner  to  the  exclusion 
of  the  charterer,  see  Hoyland  v.  Graham  (1896),  1  Com.  Cases,  274. 
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the  owner  has  given  the  shipper  or  consignee  notice  not  to 
pay  either  of  them  {d),  or  unless  there  is  any  custom  of  the 
trade  or  port  to  the  contrary.  Payment  to  the  master 
before  freight  is  due  will  be  treated  rather  as  an  advance 
to  the  master  than  as  payment  of  freight  (e). 

II.  The  Master. 

The  master  may  be  entitled  to  sue  in  person  for 
freight  : — 

(1 .)  Where  the  express  contract  was  made  with  him  (/ ) : 

(2.)  Where  a  contract  to  pay  freight  to  him  is  inferred 
as  a  fact  from  the  consignee  or  some  other  person 
taking  delivery  of  the  goods  (gr). 

The  master,  however,  cannot  sue  for  freight,  nor  be  sued 
for  failure  to  carry  safely,  where  he  has  signed  the  bill  of 
lading  only  as  agent  for  the  shipowner  {h). 

But  the  master  who  receives  freight  from  consignees  has 
usually  no  right  to  retain  it  against  his  owner,  for  in  the 
absence  of  express  agreement  or  statutory  procedure  {i), 
the  master  has  no  lien  for  wages,  or  advances  made  abroad 
on  ship's  account,  on  either  ship  or  freight  (k). 

III.  The  Broker. 

The  broker,  who  has  acted  as  loading  broker  to  the 
ship  (7),  usually  collects  the  freight  he  has  engaged.     Pay- 


(d)  Atkinson  v.  Cotesivorth,  vide  swpra. 

(e)  Smith  v.  Plumer,  vide  supra. 

( / )  As  in  Seeger  v.  Diithie  (1860),  8  C.  B.,  N.  S.  at  p.  56  ;  Shields  v.  Davis 
(181.5),  6  Taunt.  65. 

(g)  Brouncker  v.  Scott  (1811),  4  Taunt.  1.  The  master  cannot  in  such  a 
case  sue  for  demurrage,  S.  C.  As  to  the  effect  of  taking  delivery,  vide  post. 
Article  149. 

(h)  Repetto  v.  Millar's  Co.  (1901),  6  Com.  Cases,  129,  where  the  bill  of 
lading  incorporated  the  charter,  and  the  charter  required  the  master  to  sign 
bills  of  lading  as  presented  at  any  rate  of  freight  without  prejudice  to  the 

(i)  Under  24  Vict.  c.  10,  s.  10  ;  52  &  53  Vict.  c.  46,  s.  1.  As  to  the  sea- 
men's lien  for  wages  on  freight  due  under  a  charter  and  sub-charter,  see  The 
Andalina  (1886),  12  P.  D.  1. 

(k)  Smith  V.  Plumer  (1818),  1  B.  &  A.  575.  So  also,  if  freight  is  made 
payable  to  agent  of  ship's  husband,  he  cannot  retain  it  as  against  owners  in 
satisfaction  of  a  debt  due  to  him  by  ship's  husband  :  Walshe  v.  Provan 
(1853),  8  Ex.  843.  Where  a  master  sues  for  freight  on  a  charter  a  debt  due 
to  the  charterer  from  the  shipowner  cannot  be  set  off  against  the  master's 
claim  ;   sed  quaere,  now  ;    Isberg  v.  Boivden  (1853),  8  Ex.  852. 

(Z)  See  Article  16  b.,  note  at  p.  39.  In  Dunlop  v.  Murietta  (C.A.  Dec. 
1886)  A.  in  Glasgow  instructed  B.  in  Liverpool  to  make  a  charter ;    B.  did 
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ment  to  him  in  the  absence  of  any  express  notice  not  to  do 
so  will  usually  discharge  the  person  paying. 

IV.  A  third  Person. 

1.  Where  freight  is  made  payable  by  the  charter  or  bill 
of  lading  to  a  third  person  he  can  only  sue  in  the  name  of 
the  shipowner,  but  payment  to  the  shipowner,  apart  from 
such  a  suit,  will  not  discharge  the  person  paying,  unless  the 
third  person  was  only  to  receive  payment  as  agent  for  the 
shipo^vner  (w). 

2.  Payment  to  a  person  entitled  to  receive  the  beneficial 
produce  of  a  contract  to  pay  freight  will  absolve  the 
payer  {n)  :  thus  payment  of  freight  to  the  obligee  under  a 
bottomry  bond  binding  ship  and  freight  (o),  or  payment 
into  the  Court  of  Admiralty,  by  the  monition  of  the  Court, 
in  a  suit  in  rem  against  ship  and  freight  by  an  obligee  of  a 
bottomry  bond  {jp),  are  bars  to  an  action  for  freight  by  the 
shipowner. 

V.  Charterer. 

1.  If  the  charter  give  possession  and  control  of  the  ship 
to  the  charterer,  so  that  the  master  is  his  servant  {i.e.  if  the 
charter  amounts  to  a  demise  of  the  ship  {q)  ),  the  charterer 
is  undisclosed  principal  in  the  bill  of  lading,  and  can  sue 
for  the  freight  (r).  The  shipowner  is  not  a  party  to  the  bill 
of  lading.  • 

2.  AVhere  a  ship  is  under  a  charter  which  leaves  the  pos- 
session and  control  in  the  OAATier  {s),  and  goods  are  shipped 
by  third  persons   under   biUs   of  lading   signed   hy  the 


so  with  C,  through  D.  in  Loncion.  A.  ratified  the  charter  signed  by  D.  ; 
A.  instructed  B.  to  get  the  advance  freight  sent  "  either  directly  or  through 
you."  B.  wrote  to  D.  to  collect  it.  D.  obtained  it  from  C.  and  bolted. 
Held,  that  C.  had  not  paid  A. 

(m)  Kirchner  v.  Venus  (1859),  12  Moore,  P.  C.  361,  at  p.  398. 

(n)  Morrison  v.  Parsons  (1810),  2  Taunt.  407,  at  p.  415. 

(o)  Benson  v.  Chapman  (1849),  2  H.  L.  G.  696. 

(p)  Place  V.  Potts  (1855),  5  H.  L.  C.  383. 

(q)  See  Article  2,  supra. 

(r)  See  Marquand  v.  Banner  (1856),  6  E.  &  B.  232,  as  explained  and 
criticised  in  Gilkison  v.  Middleton  (1857),  2  C.  B.,  N.  S.  134,  and  Wehner  v. 
i)ejie  (1905),  2  K.  B.  92. 

(s)  Baunivoll  v.  Gilchrest  (1893),  A.  C.  8,  and  see  Article  18,  ante. 
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master  {t),  the  express  contract  in  such  bills  of  lading  will 
be  made  with  the  shipowner  {u),  and  the  contract  is  equally 
made  with  the  shipowner  if  the  bills  of  lading  are  issued 
under  a  sub-charter  {u). 

The  fact  that  the  master  has  power  to  sign  bills  of  lading 
"  without  prejudice  to  the  charter,"  will  not  render  the 
shipper  liable  under  the  charter  {x),  but  will  only  protect 
the  shipowner  from  any  alteration  of  his  contract  with,  and 
remedies  against,  the  charterer  {y)  and  vice  versa  [z). 

3.  But,  whether  the  charterparty  does  or  does  not  con- 
stitute a  demise,  a  bill  of  lading  for  goods  shipped  may 
be  a  contract  with  the  charterers,  and  not  with  the 
shipowner,  e.g.  if  it  is  issued  and  signed  by  the  charterers , 
or  by  the  captain  as  agent  expressly  for  the  charterers  {a) . 

4.  Where  the  shipowner  has  under  the  charter  a  lien  for 
freight,  and  his  master  waives  this  lien  on  demand  by 
the  shipper  or  consignee  for  the  goods,  a  contract  by 
the  shipper  or  consignee  with  the  shipowner  to  pay  him 
the  freight  for  which  the  lien  is  claimed  may  be  found 
as  a  fact  (6)  from  such  demand  and  delivery,  although 
the  shipper  or  consignee  is  aware  of  the  charter  (c). 

Case  1. — A.  cliartered  a  ship  to  C.  to  carry  corn  at  4.s.  6cZ.  per 
quarter.     C.  could  not  provide  a  cargo,  and  the  master  (whether 


(t)  Or  by  charterers  as  authorised  agents  of  the  master  to  sign  them. 
Tillmans  v.  Knutsford  Co.  (1908),  1  K.  B.  185. 

(m)  Wehner  v.  Dene,  ubi  supra  ;  Turner  v.  Haji  Goolam.  (1904),  App.  Gas. 
826  ;  Limerick  S.S.  Co.  v.  Colcer  (1916),  33  T.  L.  R.  103.  On  the  facts  in 
Michenson  v.  Beqbie  (1829),  6  Bing.  190,  the  shipowner  might  have  been 
entitled  to  recover  the  full  bill  of  lading  freight  as  agent  for  the  sub-char- 
terer, if  the  latter  had  not  withdrawn  any  authority  to  do  so.  Cf.  also 
Wastwafer  S.S.  Co.  v.  Neale  (1902),  86  L.  T.  266.  and  Wagstaffx.  Anderson 
(1880),  5  C.  P.  D.  171  ;  and  see  Article  18,  supra.  Smidt  v.  Tiden  (1874), 
L.  R.  9  Q.  B.  447,  does  not  conflict  with  the  principle  here  suggested,  but 
owing  to  mutual  mistake  between  the  shipowner  and  the  shipjDer  they  never 
were  ad  idem  and  there  was  no- contract  in  fact  between  them. 

{x)  Turner  v.  Haji  Goolam,  ubi  supra. 

{y)  Shand  v.  Sanderson  (18.59),  4  H.  &  N.  381. 

(2)  Rodocanachi  v.  Milburn  (1886),  18  Q.  B.  D.  67.  See  Article  20,. 
p.  60. 

(a)  Harrison  v.  Huddersfield.  Co.  (1903),  19  Times  L.  R.  386  ;  cf.  Samtiel  v. 
West  Hartlepool  Co.  (1906),  11  Com.  Cas.  115;  The  Okehampton  (1913), 
P.  173.  See  also  Zwilchenbart  v.  Henderson  (1854),  9  Exch.  722,  and 
Hermann  v.  Royal  Exchange  Co.  (1884),  1  Cab.  &  E.  413. 

(b)  It  will  not  be  implied  as  a  matter  of  law  :  see  Sanders  v.  Vanzeller 
(1843),  4  Q.  B.  260.  Cf.  as  to  demurrage:  S.S.  County  of  Lancaster  v. 
S/mrpe  (1889),  24  Q.  B.  J).  158. 

(c)  Swan  V.  Barber  (1879),  5  Ex.  D.  130. 
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as  agent  of  A.  or  C.  was  not  clear)  agreed  with  F.  to  carry  corn  for 
him  at  6s.  per  quarter :  C.  entered  into  a  sub-charter  with  F.  at 
that  rate.  On  arrival  A.  delivered  corn  to  F.,  but  F.  refused  to 
pay  A.  more  than  4s.  6d.,  C.  having  given  him  notice  to  pay  the 
remaining  Is.  6d.  to  him.  Held,  that  C.  was  entitled  to  the  Is.  6d., 
and  that  no  contract  by  F.  to  pay  more  than  4s.  6d.  could  be 
implied  from  his  taking  delivery  (d). 

Case  2. — E.,  master  of  a  ship,  chartered  her  to  C.  :  "  captain  to 
sign  bills  of  lading  at  more  or  less  freight  without  prejudice  to  this 
agreement,  proceed  to  Z.,  and  there  deliver  on  being  paid  freight 
a  lump  sum  of  £100."  C.  put  on  board  1,350  bags  of  flour  ;  and 
r.  loaded  500  bags  of  flour,  for  which  E.  signed  a  bill  of  lading, 
"  which  goods  I  shall  deliver  to  G.  for  you,  paying  me  freight 
according  to  contract  with  C."  F.  wrote  to  G-.  and  to  C,  stating^ 
that  Gr.  would  pay  a  certain  freight  co  C.  On  arrival  at  Z.,  C. 
paid  £100  to  E.  G.  received  the  cargo  from  E.  under  the  bill  of 
lading,  but  refused  to  pay  freight  to  C.  Held,  that  E.  could  not 
sue  G.,  on  any  contract  to  pay  freight  either  express  or  implied  (e). 

Case  3. — A.  chartered  a  ship  to  C.  to  carry  cargo  on  being  paid 
freight  at  7os.  per  ton,  captain  to  sign  bills  of  lading,  without 
prejudice  to  charter,  at  any  rate  of  freight  required.  D.,  C.'s 
agent,  purchased  goods  for  C,  taking  the  bills  of  lading,  which 
provided  for  freight  at  20s.  per  ton  in  his  own  name.  During 
transit,  C.  failed.  On  arrival,  A.  claimed  against  D.  chartered 
freight.     Held,  he  was  only  entitled  to  bill  of  lading  freight  ( /). 

Case  4. — E.  A.,  master  and  pari;  owner  of  a  ship,  chartered  it  to 
C.  for  a  certain  voyage  for  a  lump  sum  of  £850,  "  payment  to  be 
made  by  E.  A.'s  receiving  such  freight  as  C.  may  have  payable 
abroad  as  per  bills  of  lading,  not  exceeding  half,  balance  by  bills 
from  C.  Master,  at  C.'s  request,  to  sign  bills  of  lading  in  the  usual 
customary  manner,  and  at  any  rate  of  freight  that  may  be  filled 
up,  and  made  payable  in  any  manner  the  charterers  may  choose, 
without  prejudice  to  this  charter."  C.  put  the  ship  up  as  general- 
ship, and  E.  A.  signed  bills  of  lading,  "  freight  paid  here  as  per 
margin  ;  "  £250  was  payable  abroad,  which  E.  A.  received,  and 
took  C.'s  acceptance  for  £600,  making  up  £850.  C.  failed  before 
the  bills  became  due,  and  E.  A.  and  C.'s  representative  each  claimed 
the  balance  of  the  freight  against  the  shippers.  Held,  that 
E.  A.  was  acting  as  C.'s  agent  in  signing  bills  of  lading,  and  that 
C.  and  not  E.  A.  was  therefore  entitled  to  the  balance  of  the 
freight  (g). 

Case  5. — A,  entered  into  a  time  charter  for  his  ship  to  C.     By 


(d)  Michenson  v.  Begbie  (1829),  6  Bing.  19U. 

(e)  Zivilchenbart  v.  Henderson  (1854),  23  L.  J.  Ex.  234. 
(/)  Shand  v.  Sanderson  (1859),  4  H.  &  N.  381. 

(g)  Marquand  v.  Banner  (1856),  6  E.  &  B.  332.  This  case  was  criticised  by 
Cresswell  and  WHles,  JJ.,  in  Gilkison  v.  Middleton  (1857),  2  C.  B.,  N.  S. 
134,  and  by  Channell,  J.,  Wehner  v.  Dene  S.S.  Co.  (1905),  2  K.  B.  92,  at 
p.  98,  and  is  by  them  explained  to  be  sustainable  only  on  the  ground  that 
the  charter  amounted  to  a  demise.  In  Gilkison  v.  Middleton  (ubi  supra), 
the  shipowner  claimed  against  holders  of  the  bills  of  lading  a  lien  for  freight 
due  under  the  charter,  though  the  master  had  signed  bills  of  lading  at  a 
lower  rate  under  a  clause  in  the  charter,  requiring  him  to  sign  bills  of  lading 
at  freights  required  by  C.  the  charterer,  without  prejudice  to  the  charter. 
It  was  held  that  A.  had  only  a  lien  for  the  lower  freight,  on  the  ground 
that  the  master  was  his  agent  to  sign  bills  of  lading  at  a  lower  freight. 
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the  time  charter  a  lieu  was  giveu  on  all  cargoes  for  hire  due  under 
the  charter.  C.  made  a  sub-charter  to  S.  tor  a  round  voyage,  S. 
having  notice  of  the  time  charter  and  its  terms.  For  cargo 
shipped  by  S.  on  this  voyage  the  captain  signed  and  issued  to  him 
bills  of  lading  which  made  freight  payable  at  so  much  per  bag. 
All  the  bill  of  lading  freight  was  prepaid  by  S.  On  arrival  at  the 
end  of  the  voyage  A.  claimed  to  exercise  a  lien  against  S.  for  a 
balance  of  time  charter  hire  due  by  C.  under  the  time  charter. 
Held,  that  S.  having  paid  all  the  bill  of  lading  freight  was  entitled 
to  have  his  goods  free  of  the  alleged  lien  (7t). 

VI.  Assignee  of  Ship  or  Freight. 

The  assignee  of  a  ship  or  of  its  freight  {i)  is  entitled  to 
all  freight  due  after  the  assignment,  which  the  assignor  had 
at  the  time  of  assignment  the  right  to  transfer  (k),  from  the 
moment  at  which  he  has  gone  through  the  forms  necessary 
to  complete  his  title  {I). 

The  assignee  of  a  share  in  the  ship  is  entitled  to  his 
share  in  the  freight  under  similar  circumstances  (m). 

Underwriters  on  ship  who  have  accepted  abandonment 
become  entitled  to  all  freight  earned  by  the  ship  subse- 
quent to  abandonment  {n). 

Case. — A.,  in  June,  1854,  sold  by  bills  of  sale,  ||  of  his  ship  to 
B.,  |£  to  Q.  B.  registered  his  bill  of  sale  in  November.  In 
December,  A.  assigned  the  freight  to  be  earned  on  a  voyage  then 
in  progress  to  E.,  and  E.  gave  notice  thereof  to  C,  the  charterer. 
In  January,  1855,  Q.  registered  his  bill  of  sale.  Held,  B.  was 
entitled  to  ||   ;   E.  to  |£  of  the  freight  (»). 

Note. — If  the  assignment  is  in  writing  and  absolute,  and  not  by 
way  of  charge  {f),  the  assignee,  after  giving  notice  to  the  persons 
liable  to  pay  freight,  can  sue  in  his  own  name  {q).     Where  these 


{h)  Turner  v.  Haji  Goolam  (1904),  App.  Cas.  826. 

( i)  An  assignment  of  freight  to  be  earned  is  good  :  Leslie  v.  Guthrie  (1835),. 
1  Bing.  N.  C.  697  ;  Lindsay  v.  Gibbs  (1856),  22  Beav.  522,  overruling  Robin- 
son V.  Macdonnell  (1816),  5  M.  &  S.  228. 

(k)  But  if  the  shipowner  subsequently  mortgages  the  ship  to  a  mortgagee 
who  has  no  notice  of  the  previous  assignment,  the  right  of  the  mortgagee 
to  the  freight  wiU  prevail  over  that  of  the  assignee.  Wilson  v.  Wilson  ( 1872), 
L.  R.  14  Eq.  32. 

(I)  See  Lindsay  v.  Gibbs,  vide  supra  ;  Morrison  v.  Parsons  (1810),  2  Taunt. 
407  ;  Gardner  v.  Cazenove  (1856),  1  H.  &  N.  423  ;  Boyd  v.  Mangles  (1849),  3 
Ex.  387. 

(m)  Lindsay  v.  Gibbs,  vide  supra. 

(n)  Stewart  v.  Greenock  Ins.  Co.  (1848),  2  H.  L.  C.  159. 

(p)  See  Burlinson  v.  Hall  (1884),  12  Q.  B.  D.  347  ;  Tancred  v.  Delagoa  Ba^ 
Co.  (1889),  23  Q.  B.  D.  239. 

(q)  Jud.  Act,  1873  ;   36  &  37  Vict.  s.  25,  sub-s.  6. 
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conditions  are  not  complied  with,  lie  can  still  only  sue  in  tke  name 
of  the  assignor,  as  before  the  Judicature  Acts  (r).  An  assign- 
ment, absolute  in  form,  may  be  looked  into  to  see  whether  it  is 
in  substance  by  way  of  charge  [s).  Notice  of  the  assignment  of 
freight  to  the  person  liable  to  pay  it  takes  it  out  of  the  order  and 
disposition  of  the  assignor  {t). 


VII.  Mortgagee  of  Ship  and  Freight. 

A  mortgagee  who  has  not  entered  into  possession  of  the 
mortgaged  ship  has  no  absolute  right  to  the  freight  the 
ship  may  be  earning,  and  cannot  compel  its  payment  to 
himself  by  simply  gi\ring  notice  to  the  person  liable  to 
pay  it  {u). 

On  taking  actual  or  constructive  possession  {x)  he  then 
becomes  entitled  to  all  the  freight  that  the  ship  is  in  course 
of  earning,  whether  under  an  express  contract  {y),  or,  if 
none  exists,  under  a  quantum  meruit  {z).  He  is  not  entitled 
to  freight  which  has  become  due  previously  to  his  taking 
possession,  but  is  still  unpaid  at  that  time  (a). 

The  mortgagee  of  the  ship,  when  entitled  to  freight,  is 
not  liable  to  have  that  right  defeated  by  an  assignee  of  the 
freight  under  an  assignment  previous  to  the  mortgage,  pro- 


(r)  See  Pothonier  v.  De  Mattos  (1858),  E.  B.  &  E.  461 ;  Wilson  v.  Gabriel 
(1863),  4  B.  &  S,  243 ;  Weguelin  v.  Cellier  (1873),  L.  R.  6  H.  L.  286,  as  to 
set-off. 

(s)  Gardner  v.  Cazenove  (1856),  1  H.  &  N.  423. 

(t)  Douglas  v.  Russell  (1831),  4  Sim.  524. 

(w)  Keith  V.  Burrows  (1877),  2  App.  C.  636 ;  Liverpool  Marine  Co.  v. 
Wilson  (1872),  L.  R.  7  Ch.,  at  p.  511  ;  Gardner  v.  Cazenove  (1856),  1  H.  &  N. 
423  ;  Dean  v.  M'Ghie  (1826),  4  Bing.  45  ;  Kerswill  v.  Bishop  {lSi2),  2  C.  &  J. 
529  ;    Willis  v.  Palmer  (1859),  7  C.  B.,  N.  S.  340. 

{x)  As  by  giving  notice  to  the  mortgagor  and  charterer,  the  ship  being  at 
sea,  and  actual  possession  impossible ;  Rusden  v.  Pope  (1868),  L.  R.  3  Ex. 
269 :  or,  where  the  mortgagor  is  ship's  husband,  by  his  removal  by  the 
other  part  owners  and  the  mortgagee  ;  Beynon  v.  Godden  (1878),  3  Ex.  D. 
263. 

{y)  But  no  more,  even  though  the  freight  in  the  contract  is  nominal : 
Keith  v.  Burrows,  vide  supra. 

(z)  Gumm  v.  Tyrie  (1865),  4  B.  &  S.  680  ;   6  B.  &  S.  299. 

(a)  Shillito  v.  Biggart  (1903),  1  K.  B.  683.  See  also  Cato  v.  Irving  (1852), 
5  De  G.  &  Sm.  210,  at  p.  224,  and  Keith  v.  Burrows  (1877),  2  A.  C.  636.  If, 
however,  on  his  taking  possession  there  is  cargo  on  board  subject  to  a  lien 
for  freight  which  has  accrued,  "  the  mortgagee  succeeds  to  the  lien  and  can 
enforce  it."  Hellish,  L.J.,  Keith  v.  Burrows,  2  C.  P.  D.  163,  at  p.  165.  As 
to  priority  of  mortgagees,  see  Liverpool  Co.  v.  Wilson  (1872),  L.  R.  7  Ch.  at 
p.  511 ;  Brow7i  v.  Ta?iner  (1868),  L.  R.  3  Ch.  597. 
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vided  that  the  mortgagee  took  his  security  without  notice 
of  the  assignment  (6). 

Case  1. — ^E.,  master  of  A.'s  ship,  carried  a  cargo  of  wheat  "  on 
owner's  account,"  purchased  on  the  credit  of  P.,  to  whom  E.  gave 
bills  of  lading,  for  "  wheat  shipped  on  owner's  account,  deliverable 
to  P.'s  order  at  freight  of  Is.  per  ton,"  and  bills  of  exchange  for 
the  price,  which  A.  accepted.  A.  had  mortgaged  his  ship  to  M. 
A.  sold  the  cargo  in  transitu  to  K.,  the  sale  note  running :  "  As 
cargo  is  coming  on  ship's  account,  freight  is  to  be  computed  at 
55s.  per  ton."  A.  indorsed  the  bills  of  lading,  which  he  had 
received  from  P.  on  the  acceptance  of  the  bills  of  exchange,  to  K. 
with  a  memo.  :  "  The  freight  assigned  is  at  the  rate  of  55s.  per 
ton,  and  not  the  nominal  amovmt  of  Is.  per  ton."  On  the  ship's 
arrival,  M.,  as  mortgagee,  took  possession,  and  claimed  freight  at 
55s.  from  K.,  who  refused  to  pay  more  than  Is.  Held,  that  M. 
was  only  entitled  to  the  freight  named  in  the  bill  of  lading,  the 
larger  sum  being  in  reality  part  of  the  purchase-money,  and  no 
claim  of  quantum  meruit  being  possible  in  face  of  the  express 
contract  (c). 

Case  2. — A.  mortgaged  his  ship,  charters,  and  freight,  to  M., 
and  subsequently  chartered  her,  and  moi"tgaged  the  freight  to 
N.,  "  the  freight  to  be  paid  on  unloading  and  right  delivery  of  the 
cargo."  The  ship  arrived  in  port,  and  most  of  the  cargo  had  been 
delivered  to  the  consignees,  when  M.  took  possession.  Held,  that 
as  no  freight  was  payable  under  the  charter  till  the  whole  cargo 
was  delivered,  M.  was  entitled  by  taking  possession  to  the  whole 
freight  under  the  charter  (d). 

Case  3. — A.  mortgaged  his  ship  to  M. ,  and  afterwards  chartered 
her  to  C. ,  the  charter  providing  that  C.  should  make  advances  not 
exceeding  £150  on  account  of  freight,  the  balance  £450  to  be  paid 
on  delivery  of  the  cargo.  C.  advanced  abroad  £300.  On  the 
ship's  arrival,  M.  took  possession,  and  claimed  £450  balance  of 
freight  from  C.  C.  claimed  to  deduct  £150  for  advances.  Held, 
that  the  advance  of  £150  beyond  the  £150  warranted  by  the  charter 
was  simply  a  loan,  and  not  a  prepayment  of  freight,  and  that 
therefore  C.  was  not  entitled  to  deduct  it  from  the  freight  due  (e). 


Article  148. — Freight :  by  whom  payable. 

Freight  is  prima  facie  payable  according  to  the  terms  of 
the  contract  of  affreightment,  and  by  the  person  with 
whom  such  contract  is  made.     But  a  new  contract  may 


(6)  Wilson  V.  Wilson  (1872),  L.  R.  14  Eq.  32. 

(c)  Keith  V.  Burrows,  vide  supra. 

(d)  Brown  v.  Tanner  (1868),  L.  R.  3  Oh.  597. 

(e)  Tanner  v.  Phillips  (1872),  42  L.  J.  Ch.  125.  In  The  Salacia  (1862),  32 
L.  J.  Adm.  43,  the  charter  authorised  "  necessary  ordinary  expenses  "  :  see 
Article  137. 
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be  presumed  as  a  fact  from  demand  of  the  goods,  and  their 
delivery  by  the  master  without  insisting  on  his  lien  ( /  ). 
Freight  may  be  payable  by  : — 

I.  The  shipper  : 
II.  The  consignee  : 

III.  The  holder  of  the  bill  of  lading  : 

IV.  A  vendor  who  gives  notice  to  stop  in  transitu. 


I.  The  Shipper. 

From  shipment  of  goods  upon  a  vessel  for  a  certain 
voyage  a  contract  by  the  shipper  to  pay  freight  for  such 
goods  is  implied  {g). 

From  this  implied  contract  the  shipper  may  be  freed, 
either  by  express  contract  in  the  bill  of  lading,  or  by 
delivery  by  the  master  on  a  bill  of  lading  with  an  indorse- 
ment freeing  the  shipper,  whose  terms  are  known  to  the 
master  when  he  delivers  the  goods  (li).  The  shipper  does 
not  free  himself  from  such  liability  by  indorsing  the  bill 
of  lading  so  as  to  pass  the  property,  even  to  the  ship- 
owner (i).  Nor  will  the  presence  of  the  clause  in  the  bill 
of  lading.  "  to  be  delivered  to  consignee  or  assigns,  he  or 
they  paying  freight  for  the  same,"  free  the  shipper,  if  the 
master  deliver  under  such  a  bill  to  the  consignee  without 
insisting  on  his  lien  for  freight  {k),  unless  the  master  was 
offered  cash  by  the  consignees,  and  for  his  own  conve- 
nience took  a  bill  of  exchange,  which  was  afterwards 
dishonoured,  in  which  case  the  shipper  will  be  freed  {I). 

Case. — A.  chartered  a  ship  to  D.  to  carry  iron  at  7s.  M.  per  ton  ; 
the  next  day,  D.,  professing  to  act  as  A.'s  broker,  chartered  it  to 


(/)  Cock  V.  Taylor  (1811),  13  East,  399;  Sanders  v.  Vanzelkr  (1843),  4 
Q.  B.  260,  in  which  the  earlier  authorities  are  discussed.  Many  of  these,  e.g. 
Drew  V.  Bird  (1828),  M.  &  M.  156  ;  Artaza  v.  SmaUpiece  (1793),  1  Esp.  23 
(on  which  see  Cock  v.  Taylor,  vide  supra),  and  Moorsom  v.  Kymer  (1814), 
2  M.  &  S.  303,  must  be  taken  as  overruled. 

(g)  Domett  v.  Beckford  (1833),  5  B.  &  Ad.  521  ;  G.  W.  B.  v.  Bagge  (1885), 
15  Q.  B.  D.  626  ;  Shepard  v.  De  Bernales  (1811),  13  East,  565  ;  Christy  v. 
Roiv  (1808),  1  Taunt.  300. 

(h)  Lewis  v.  APKee  (1868),  L.  R.  4  Ex.  58,  a  case  of  consignee  :  see  for  the 
general  principles,  Watkins  v.  Rymill  (1883),  10  Q.  B.  D.  178. 

(i)  Fox  V.  Nott  (1861),  6  H.  &  N.  630. 

(k)  Shepard  v.  De  Bernales  {\%\\),  13  East,  565.  Such  clauses  are  inserted 
for  the  benefit  of  the  master,  confirming  his  hen,  and  not  of  the  shipper. 

(l)  Marsh  v.  Pedder  (1815),  4  Camp.  257;  Tapley  v.  Martens  (1800),  8 
T.  R.  451 ;  Strong  v.  Hart  (1827),  6  B.  &  C.  160. 


BY   WH03I   PAYABLE.  353 

C,  to  carry  irou  at  8s,  per  tou  ;  each  charter  contained  clauses 
making  freight  payable  on  signing  bill  of  lading,  and  giving  the 
owner  an  absolute  lien  for  freight.  Neither  A.  nor  C.  knew  of  the 
other  charter,  and  D.  had  no  authority  to  make  it  as  broker  for  A. 
C.  shipped  his  iron  under  bills  of  lading  signed  by  the  master 
making  the  goods  deliverable  to  "  consignees,  he  or  they  paying 
freight  as  per  charter."  The  master  did  not  demand  freight  on 
signing  bills  of  lading,  and  he  delivered  to  the  consignees  without 
insisting  on  his  lien.  C.  paid  8s.  per  ton  to  D.,  who  became 
bankrupt.  A.  sued  C.  for  the  freight  at  7s.  3d.  Held,  there  was 
neither  an  express  nor  an  implied  contract  on  which  A.  could  sue 
C,  the  parties  never  having  been  ad  idem  (m). 

II.  The  Consignee. 

The  consignee  named  in  the  bill  of  lading  to  whom  by 
the  consignment  the  property  in  the  goods  shall  pass,  is  by 
statute  liable  to  pay  freight,  on  the  terms  of  the  contract 
contained  in  the  bill  of  lading,  and  as  if  it  had  been  made 
with  himself  (n).  If  he  is  the  owner  of  the  goods,  he  is 
also  prima  facie  liable  to  pay  freight  for  them,  as  being  the 
person  with  whom  the  contract  of  carriage  is  presumed  to 
be  made  (o). 

If  the  consignee  demands  goods  under  a  bill  of  lading, 
making  them  deliverable  on  payment  of  freight,  though  no 
contract  is  imphed  in  law  from  such  dehvery,  it  will  be 
evidence  from  which  a  jury  may  find  a  new  contract  to 
pay  freight  (p),  unless  the  biU  of  lading  clearly  negatives 
such  a  contract  (q).  A  new  contract  may  also  be  proved 
by  evidence  of  previous  dealings  between  the  parties  (r), 
or  of  usage  of  trade  (s). 


(m)  S^nidt  v.  Tiden  (1874),  L.  R.  9  Q.  B.  446. 

(ft)  Bills  of  Lading  Act  (1855),  18  &  19  Vict.  c.  Ill,  s.  1.     Appendix  III. 

(o)  Coleman  v.  Lambert  (1839),  5  M.  &  W.  502  ;  Dickenson  v.  Lano  (1860), 
2  F.  &  F.  188.  All  cases  before  1855  freeing  the  consignee  from  liability  to 
pay  freight  must  be  read  in  the  light  of  the  Bills  of  Lading  Act. 

(p)  White  V.  Furness  (1895),  A.  C.  per  Lord  Herschell,  at  pp.  43,  44  ;  Cock 
V.  Taylor  (1811),  13  East,  399  ;  Dougal  v.  Kemble  (1826),  3  Bing.,  at  p.  389  ; 
Amos  V.  Temperley  (1841),  8  M.  &  W.  798,  at  p.  805  ;  Sanders  v.  Vanzeller 
(1843),  4  Q.  B.  206  ;  Kemp  v.  Clark  (1848),  12  Q.  B.  647. 

(q)  Amos  v.  Temperley  (1841),  8  M.  &  W.  798,  m  which  the  bill  of  lading 
expressly  stated  that  the  defendant  was  consignee  as  agent  for  another  : 
Howard  v.  Tticker  (1831),  1  B.  &  Ad.  712,  where  the  bill  of  lading  contained 
a  statement  that  the  freight  had  been  paid  in  advance,  which,  though 
incorrect,  was  held  inconsistent  with  a  new  contract  to  pay  it.  See  also 
Wardv.  Felton  (1801),  1  East,  507;  Kennedy  v.  Gowueta  (1823),  3  D.  &  R.  503. 

(r)  Wilson  v.  Kymer  (1813),  1  M.  &  S.  157  ;  where  it  was  proved  that, 
when  similar  goods  had  been  previously  dehvered  to  defendant,  he  had 
always  paid  the  freight. 

(«)  As  in  Dickenson  v.  Lano  (1860),  2  F.  &  F.  188,  where  evidence  of  a 
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Entry  of  the  goods  at  the  custom,  house  is  prima  facie 
evidence  that  the  person  in  whose  name  they  are  entered 
is  their  owner  and  liable  to  pay  freight  for  them,  but  he  can 
rebut  this  presumption  by  shewing  that  his  entry  was 
merely  as  agent  (t). 

III.  An  Indorsee  of  the  Bill  of  Lading,  or  Person  taking 
Delivery  under  it. 

Indorsees  of  the  bill  to  whom  by  the  indorsement  the 
property  in  the  goods  has  passed  {u),  and  who  have  not 
freed  themselves  from  liability  by  such  an  indorsement 
as  passes  the  property  {x)  ;  and  indorsees  to  whom  the 
property  in  the  goods  has  not  passed  by  the  indorsement, 
but  who  complete  their  proprietary  rights  by  taking 
dehvery  of  the  goods  under  their  indorsed  bill  of  lading  {u), 
are  by  statute  liable  to  pay  freight  for  the  goods  according 
to  the  biU  of  lading  (z). 

Other  indorsees  of  the  biU  of  lading  who  take  dehvery 
under  it,  but  who  do  not  acquire  proprietary  rights  by  so 
doing  (u),  are  only  hable  if  a  new  contract  to  pay  freight 
can  be  found  as  a  fact  from  the  circumstances  attending 
dehvery  {a),  and  the  terms  of  the  bill  of  lading  (6). 

IV,  Vendor  who  stops  in  transitu.     See  Article  71,  supra, 
p.  189. 

custom  of  the  stone  trade  that  the  consignee  always,  the  quarry -owner  never, 
paid  the  freight,  was  held  admissible. 

(t)  Ward  V.  Felton  (1801),  1  East,  507  ;  Wilson  v.  Kyrner  (1813),  1  M.  &  S. 
157  ;   Artaza  v.  Smallpiece  (1793),  1  Esp.  23. 

(w)  Sewell  V.  Burdick  (1884),  10  App.  C.  74,  and  Article  75. 

{x)  Smurthtvaite  v.  Wilkins  (1862),  11  C.  B.,  N.  S.  842. 

(2)  18  &  19  Vict.  c.  Ill,  Appendix  III.  For  cases  before  this  Act,  see 
Oraivfard  v.  Tobin  (1842),  9  M.  &  W.  716  ;  Dougal  v.  Kemble  (1826),  3  Bing. 
383  ;   Bell  v.  Kymer  (1814),  1  Marsh,  146. 

(a)  Sanders  v.  Vanzeller  (1843),  4  Q.  B.  260  ;  Young  v.  Moeller  (1855),  5 
E.  &  B.  755 ;   Kemp  v.  Clark  (1848),  12  Q.  B.  647. 

[b)  See  Howard  v.  Tucker  (1831),  1  B.  &  Ad.  712  ;  Lnvis  v.  M'Kee  (1868), 
L.  R.  4  Ex.  58  ;  Amos  v.  Temperley  (1841),  8  M.  &  W.  798.  See,  as  to 
persons  taking  delivery  after  having  deposited  freight  under  the  Merchant 
Shipping  Act,  1894,  Article  127  ;   and  White  v.  Furness  (1895),  A.  C.  40. 
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SECTION   XI. 

Lien. 
Article  149. — Kinds  of  Lien. 

A  SHIPOWNER  may  have  a  lien  on  goods  carried  for  charges 
incurred  in  carrying  them  : — 

I.  At  Common  Law  : 
II.  By  express  agreement  (a). 
By  Common  Law  he  has  a  Hen  for  : — 

1.  Freight  (6)  ; 

2.  General  average  contributions  (c)  ; 

both  of  which  are   possessory  liens  depending  on  the 
possession  of  the  goods. 

3.  Expenses*  incurred  by  the  shipowner  or  master  in 
protecting  and  preserving  the  goods  (d). 


Article  150. — Common  Law  Lien  for  Freight. 

The  Common  Law  lien  for  freight,  which  is  a  possessory 
lien,  only  exists  where  the  agreed  time  for  payment  of 
freight  is  contemporaneous  with  the  time  of  dehvery  of  the 
goods  (e). 


(a)  See  Article  157. 

(6)  See  Articles  150-154.  On  a  through  bill  of  lading  the  lien  for  freight 
may  by  the  terms  of  the  document  include  freight  for  carriage  on  the  first 
stage  of  goods  lost  on  the  second  stage.     The  Hibernian  (1907),  P.  277,  C.  A. 

(c)  See  Articles  117—120. 

(d)  See  Articles  101,  121,  and  Hingston  v.  Wendt  (1876),  1  Q.  B.  D.  367,  at 
pp.  372,  373.  In  that  case  the  plaintiff  had  given  up  possession  of  the  goods 
and  so  lost  his  lien,  but  he  recovered  on  a  contract  made  by  the  defendant's 
agent  to  pay  the  charges  in  consideration  of  the  goods  being  released  ;  ibid. 
at  p.  371. 

(e)  See  per  Brett,  J.,  in  Allison  v.  Bristol  Marine  Insurance  Co.  (1876), 
1  App.  C.  at  p.  225,  explaining' Kir chner  v.  Venus  (1859),  12  Moore,  P.  C.  361 
at  p.  390. 

23-2 
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In  the  absence  of  express  agreement  (/)  there  is,  there- 
fore, no  hen  for  : — 

(1.)  Advance  freight,  or  freight  paj^able  before  the 
delivery  of  the  goods  (g). 

(2.)  Freight  agreed  to  be  paid  after  the  dehvery  of  the 
goods,  or  not  due  when  the  goods  are  claimed  (h). 

Case  1. — Goods  were  shipped  to  be  carried  to  Z.  under  bills  of 
lading,  "  freight  for  the  said  goods  to  be  paid  at  L.,  ship  lost  or 
not  lost."  The  ship  was  lost,  but  the  goods  were  saved.  The 
shipowners  claimed  a  lien.  Held,  that  there  was  no  such  lien 
without  express  agreement  (i). 

Case  2.— Goods  shipped  under  a  bill  of  lading,  "  deliverable  to 
order  or  assigns  on  payment  of  freight,  as  per  charter  ,  .  .  the 
freight  to  be  paid  on  unloading  and  right  deliveiy  of  the  cargo  less 
advances  in  cash  ( ;  ),  at  current  rates  of  exchange  ,  .  .  half 
freight  to  be  advanced  by  freighter's  acceptance  at  three  months 
on  signing  bills  of  lading  .  .  .  owner  to  insure  the  amount  and 
deposit  with  freighter  the  club  policy."  The  freighter  gave  his 
bill  at  three  months  for  half  freight,  and  the  master  indorsed  on 
the  bill  of  lading,  ''  received  on  account  of  the  within  freight  £300 
as  per  charter."  On  arrival,  before  freighter's  acceptance  became 
due,  the  captain  heard  that  the  freighter  was  bankrupt,  and 
refused  to  deliver  the  cargo,  vmless  the  whole  freight  was  paid. 
Held,  that  there  was  no  lien  on  the  cargo  for  the  £300  advance 
freight  (A). 

Case  3.^A  charter  provided  for  payment  of  freight  at  33s.  6d. 
per  ton,  the  shipowner  to  have  an  absolute  lien  on  the  cargo  for 
freight  ;  the  captain  to  sign  bills  of  lading  at  any  rate  of  freight, 
but,  should  the  total  freight  as  per  bills  of  lading  be  under  the 
amount  estimated  to  be  earned  by  the  charter,  the  captain  to 
demand  payment  of  the  difference  in  advance.     The  captain 


(/)  See  Article  157. 

(g)  How  V.  Kirchner  (1857),  11  Moore,  P.  C.  21 ;  Kirckner  v.  Venus 
(1859),  12  Moore,  P.  C.  361.  Ex  parte  Nyholm,  In  re  Child  (1873),  29  L.  T. 
634;  Nelson  v.  Association  for  Protection  of  Wrecked  Property  (1874),  43 
L.  J.  C.  P.  218  ;  Tamvaco  v.  Simpson  (1866),  L.  R.  1  C.  P.  363  ;  Gardner  v. 
Trechmann  (1884),  15  Q.  B.  D.  154.  The  case  of  Gilkison  v.  Middleton 
(1857),  2  C  B.,  N.  S.  134,  adversely  criticised  in  Kirchner  v.  Venus,  is  distin- 
guishable on  the  ground  that  a  lien  for  all  freight  due  under  the  charter  was 
expressly  given  by  the  charter  ;  though,  as  this  was  not  incorporated  in  the 
bill  of  lading,  to  make  consignees  for  value  liable  for  it  seems  contrarv  to  such 
cases  as  Fry  v.  Mercantile  Bank  (1886),  L.  R.  1  C.  P.  689.  In  'Xeish  v. 
Graham  (1857),  8  E.  &  B.  505,  there  was  no  such  express  lien,  and  it  must  be 
taken  as  overrided. 

(h)  Foster  v.  Colby  (1858),  3  H.  &  N.  705  ;  Thompson  v.  Small  (1845),  1 
C.  B.  328  :  Alsager  v.  St.  Katharine's  Docks  (1845),  14  M.  &  W.  794  ;  Lucas  v. 
Nockells  (1828),  4  Bing.  729  ;  the  agreement  to  receive  payment  subsequently 
is  treated  as  a  waiver  of  the  lien. 

(t)  Nelson  v.  Association  for  Protection  of  Wrecked  Property  (1874),  43  L.  J. 
C.  P.  218. 

(j)  Held  to  mean  "  to  be  paid  in  cash,  less  advances." 

{k)  Tamvaco  v.  Simpson  (1866),  L.  R.  1  C.  P.  363. 
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signed  bills  of  lading  under  the  chartered  rate,  but  did  not  demand 
payment  of  the  difference.  Held,  there  was  no  lien  for  such 
difference  {I). 

Case  4. — C.  chartered  a  ship  from  A.,  to  proceed  to  L.  at  77s.  Qd. 
per  ton  freight  and  hire,  £250  to  be  advanced  in  cash  on  signing 
bills  of  lading  and  clearing  at  the  custom  house,  and  remainder 
on  delivery  at  L.  Ship  to  have  an  absolute  lien  for  freight,  dead 
freight,  and  demurrage.  After  the  ship  was  loaded,  and  before 
she  sailed,  C.  failed,  and  his  trustee  disclaimed  the  charter.  A. 
claimed  a  lien  on  the  cargo  for  at  least  the  £250.  Held,  that, 
being  advance  freight,  there  was  no  lien  for  it  by  common  law 
or  custom,  and  that  the  clause  in  the  charter  was  not  enough  to 
give  a  lien  for  it,  and  it  was  not  "  freight  "  (m). 

Case  5. — C.  chartered  a  ship  from  A.,  freight  to  be  paid  £1250  at 
port  of  loading  and  £1000  on  delivery,  the  remainder  in  cash  two 
months  from  vessel's  report  inwards,  and  after  right  delivery  of 
the  cargo.  A.  to  have  an  absolute  lien  on  the  cargo  for  all  freight. 
Held,  that  A.  had  no  lien  under  the  charter  for  the  freight  payable 
"  after  delivery  of  goods  "  (n). 


Article  151. — On  what  Goods. 


The  Common  Law  lien  for  freight  applies  to  all  goods 
coming  to  the  same  consignee  on  the  same  voyage  for  the 
freight  due  on  all  or  any  part  of  them  (o).  but  not  to  goods 
on  different  voyages  under  different  contracts  (p). 


Article  152. — For  what  amount  {q). 

When,  the  ship  being  chartered,  the  consignee  is  the 
charterer  or  his  agent,  he  will  be  bound  by  the  lien  for 
freight  due  under  the  charter  (r),  unless  a  new  contract 
exonerating  him  has  been  made  in  the  bill  of  lading  (s). 


(l)  Gardner  v.  Trechmann  (1884),  15  Q.  B.  D.  154. 

(m)  Ex  parte  Nyholm,  In  re  Child  (1873),  29  L.  T.  634. 

In)  Foster  v.  Colby  (1858),  3  H.  &  N.  705. 

(o)  Sodergren  v.  Flight  (1796),  cited  6  East,  622  ;  Perez  v.  Alsop  (1862), 
3  F.  &  F.  188. 

(p)  Bernal  v.  Pirn  (1835),  1  Gale,  17. 

(q)  See  Article  144.     Amount  of  freight. 

(r)  McLean  v.  Fleming  (1871),  L.  R.  2  H.  L.  (Sc.),  at  pp.  133,  134  ;  Kern 
V.  Deslandes  (1861),  10  C.  B.,  N.  S.  205  ;  Campion  v.  Golvin  (1836),  3  Bing., 
N.  S.  17  ;  Small  v.  Moates  (1833),  9  Bing.  574  ;  Gledstanes  v.  Allen  (1852), 
12  C.  B.  202.  These  cases,  in  view  of  later  law,  e.g.  Fry  v.  Mercantile  Bank 
(1866),  L.  R.  1  C.  P.  689,  must  be  limited  strictly  to  the  charterer  and  persons 
identical  with  him  in  interest,  and  many  dicta  in  them  are  now  no  longer 
law. 

(s)  As  in  Gullischen  v.  Stewart  (1884),  13  Q.  B.  D.  317  ;  and  as  suggested  by 
Willes,  J.,  in  Pearson  v.  Goschen  (1864),  17  C.  B.,  N.  S.  at  p.  374.     As  to  new 
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Where  the  consignee  is  an  indorsee  for  value  of  the  bill 
of  lading  from  the  charterer,  or  represents  a  shipper,  other 
than  the  charterer,  whether  aware  of  the  charter  or  not,  he 
only  will  be  bound  by  the  hen  for  freight  contained  in  the 
charter,  as  distinguished  from  the  freight  specified  in  the 
bill  of  lading,  if  a  clear  intention  to  that  effect  is  shewn  in 
the  bill  of  lading  {t).  If  a  shipper  ships  goods  in  ignorance 
of  the  charter,  he  can  decline  to  accept  bills  of  lading  for 
them  in  accordance  with  the  charter  but  in  an  unusual 
form,  and  can  demand  his  goods  back  free  of  expense,  the 
liens  in  the  charter  or  otherwise  not  attaching  to  them  (w). 

Case  1. — C.  chartered  a  ship  from  A.  : — "  The  ship  to  have  a 
lien  on  cargo  for  freight,  70s.  per  ton  .  .  .  to  be  paid  on  unloading 
of  the  cargo."  C.  shipped  goods  under  a  bill  of  lading  : — "  Freight 
for  the  goods  payable  in  L.  as  per  charter,"  and  indorsed  the  bill 
to  F.  for  value.  Held,  that  against  F.  the  shipowners  had  a  lien 
only  for  the  freight  due  for  the  goods  included  in  the  bill  of  lading, 
and  not  a  lien  for  the  whole  chartered  freight  {x). 

Case  2. — C.  chartered  a  ship  from  A.,  and  put  it  up  as  a  general 
ship  :  F.  shipped  goods  in  ignorance  of  the  charter.  The  captain 
refused  to  sign  bills  of  lading,  except  in  terms  of  the  charter,  which 
gave  liens  for  demurrage,  dead  freight,  etc.,  and  refused  to  deliver 
up  the  goods.  Held,  that  A.  was  bound  to  re-deliver  the  goods 
to  F.  free  of  any  claim  for  lien  or  charges  (y). 


Article  153. — Lien  :  how  waived. 

The  shipowner's  lien  for  freight  may  be  waived  :  as  by 
acceptance  of  a  bill  for  the  freight  (z)  ;  by  making  the 
freight  payable  after  the  deUvery  of  the  goods  (a)  ;   or  by 


contracts  in  the  bill  of  lading,  see  Article  18  (a) ;  and  Rodocanachi  v.  Milburn 
(1886),  18  Q.  B.  D.  67. 

{t)  Pearson  v.  Goschen  (1864),  17  C.  B.,  N.  S.  352  ;  Foster  v.  Colby  (1858), 
3  H.  &  N.  705  ;  Fry  v.  Mercantile  Bank  (1866),  L.  R.  1  C.  P.  689  ;  Gardner  v. 
Trechmann  (1884),  15  Q.  B.  D.  154  ;  The  Norway  (1864),  B.  &  L.  226  ;  Bed 
"  i?."  S.S.  Co.  V.  Allaiini  (1909),  14  Com.  Gas.  82.  See  also  ante,  Articles 
18,  19.  So  far  as  Gilkison  v.  Middleton  (1857),  2  C.  B.,  N.  S.  134,  is  contrary 
to  this,  it  must  be  taken  as  overruled.     See  Article  150,  note  (g). 

(u)  Peek  V.  Larsen  (1871),  L.  R.  12  Eq.  378  ;  The  Stornoway  (1882),  51 
L.  J.  Ad.  27;  et  ante.  Article  18.  Contrast  Ralli  v.  Paddington  (1900),  5 
Com.  Cases,  124. 

(x)  Fry  V.  Mercantile  Bank,  vide  supra  ;  cf.  Red  "  R.''  Co.  v.  Allatini,  ubi 
supra. 

(y)  Peek  v.  Larsen  (1871),  L.  R.  12  Eq.  378  ;  and  see  ante.  Article  18. 

{z)  Tamvaco  v.  Simpson  (1866),  L.  R.  1  C.  P.  263 ;  Horncastle  v.  Farran 
1820),  3  B.  &  A.  497. 

(a)  Foster  v.  Colby  (1858),  3  H.  &  N.  705. 
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delivery  without  requiring  payment,  unless  such  delivery 
was  induced  by  fraud  (6). 


Article  154. — Lien  :    how  maintained. 

The  shipowner  may  do  what  is  reasonable  to  maintain 
his  lien,  e.g.  he  may  bring  the  goods  back  from  their 
destination,  if  the  lien  is  not  discharged  there  (c).  He 
will  not  lose  his  lien  by  consenting  to  hold  as  agent  for 
the  consignee  {d),  nor  by  warehousing  the  goods  ashore, 
in  his  own,  a  statutory,  or  (semble)  a  hired  warehouse  (e). 
If  the  discharge  of  the  cargo  is  delayed  by  the  proper 
exercise  of  his  lien  by  the  shipowner,  he  will  be  entitled  to 
recover  demurrage  for  the  delay  (/). 

Submitted. — In  the  absence  of  express  agreement  or 
statutory  powers,  the  owner  or  captain  has  no  power 
to  sell  goods  on  which  he  has  a  hen,  to  reahse  the  freight 
due  on  them,  unless  the  goods,  having  been  abandoned 
by  all  persons  entitled  to  them,  have  become  his  property. 

Note. — In  England,  the  proceedings  for  maintaining  and 
enforcing  liens  by  means  of  warehousing  with  a  stop  for  freight 
and  sale  are  contained  in  57  &  58  Vict.  c.  60,  §§  492-501.  See 
Appendix  III.,  p.  416. 

Lien  for  General  Average  :  see  Article  117. 
Lien  for  Expenditure  on  Cargo  :   see  Article  101. 


Article  155. — Liens  not  supported  by  Common  Law. 

There  is  no  lien  at  Common  Law  (g)  : — 

(1.)  For  dead  freight  {h)  : 

(2.)  To  the  holders  of  a  bill  of  exchange  drawn  against  a 


(6)  Semble,  that  as  such  a  delivery  would  not  prevent  stoppage  in  transitu, 
neither  would  it  waive  lien  :   vide  Article  68,  ante. 

(c)  Edwards  v.  Southgate  (1862),  10  W.  R.  528;  Cargo  ex  Argos  (1873), 
L.  R.  6  P.  C.  134. 

(d)  Allan  v.  Gripper  (1832),  2  C.  &  J.  218  ;  Kemp  v.  i^a7^-  (1882),  7  App.  C. 
at  p.  584. 

(e)  The  Energie  (1875),  L.  R.  6  P.  C.  306;  Mors  Le  Blanch  v.  Wihon 
(1873),  L.  R.  8  C.  P.  227.  See  also  per  Willes,  J.,  Meyerstein  v.  Barber  {\Sm), 
L.  R.  2  C.  P.  at  p.  54. 

( /  )  Lyle  V.  Cardiff  {im^),  5  Com.  Cases,  87,  94.     Not  so,  however,  if  the 
exercise  of  the  lien  is  unreasonable.      See  note  to  Article  128,  supra,  p.  297. 
(g)  As  to  lien  by  agreement  for  some  of  these  things,  see  Article  157. 
[h)  Phillips  v.  Rodie  (1812),  15  East,  547.     See  Article  161. 
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particular  cargo,  on  such  cargo,  in  the  absence  of  express 
intention  to  give  such  a  hen  {i)  : 

(3.)  To  the  shipowner,  for  wharfage  dues  on  overside 
goods  (k)  : 

(4.)  For  port  charges,  though  the  charterer  has  agreed  to 
pay  them  (l)  : 

(5.)  For  demurrage,  or  damages  by  detention  (m)  : 

(6.)  On  goods  shipped  on  ship's  account  [n). 


Article  156. — Lien  of  Broker. 

A  shipping  agent  or  broker  has  a  hen  on  the  bill  of 
lading  and  so  indirectly  on  the  goods,  for  his  charges  (o). 


Article  157. — Lien  by  Express  Agreement. 

Where  a  lien  for  certain  charges  is  expressly  stipulated 
for,  the  fact  that  such  a  lien  is  inconvenient  will  be  no 
answer  to  the  express  terms  of  the  agreement  {p).  But 
the  agreement  for  a  lien  w^ll  be  limited  to  that  for  which  it 
is  expressly  given  (q). 


(i)  Robetj  V.  Oilier  (1872),  L.  R.  7  Ch.  695;  Phelps  v.  C'o7tiber  (1885), 
29  Ch.  D.  813  ;  Ex  parte  Dever,  hi  re  Suse  (1884),  13  Q.  B.  D.  766  ;  Frith  v. 
Forbes  (1862),  4  De  G.  F.  &  J.  409,  the  one  case  in  which  an  express  intention 
to  give  such  a  lien  has  been  found,  has  been  so  doubted,  see  especially 
Phelps  V.  Comber,  29  Ch.  D.  813,  as  to  be  a  very  unsafe  authority  to  follow  ; 
see  Broum  v.  Kough  (1885),  29  Ch.  D.  848. 

(k)  See  Article  127  and  notes;  Appendix  II.  ;  Bishop  v.  Ware  (1813), 
3  Camp.  360.  If,  however,  the  goods  have  been  justifiably  landed  under 
Article  127,  the  wharfowner  will  have  a  lien  for  such  wharfage  dues. 

(l)  Faith  v.  East  India  Co.  (1821),  4  B.  &  Aid.  630. 

(m)  Birley  v.  Gladstone  (1814),  3  M.  &  S.  205,  and  see  Article  54. 

(n)  Swan  v.  Barber  (1879),  5  Ex.  D.  130. 

(o)  Edwards  v.  Southgate  (1862),  10  W.  R.  528. 

(p)  McLean  v.  Fleming  (1871),  L.  R.  2  H.  L.  Sc.  (at  p.  135).  The  fact 
that  a  clause  giving  the  lien  is  in  the  bill  of  lading,  is  not  conclusive  that  it 
is  part  of  the  contract  between  the  parties  :  see  Crooks  v.  Allan  (1879),  5 
Q.  B.  D.  38,  and  pp.  8,  9,  ante. 

(q)  Thus  a  lien  for  "  all  freights,  primages  and  charges,"  will  not  include  a 
lien  for  interest  on  freight,  even  though  the  bill  of  lading  stipulates  for 
interest  on  freight.  E.  Clemens  Horst  Co.  v.  Norfolk,  etc.,  Co.  (1906),  11 
Com.  Cas.  141.  Nor  does  a  lien  for  "  all  charges  whatsoever  "  cover  a  lien 
for  dead  freight.  Bederiaktieselkabet  Superior  v.  Dewar  (1909),  1  K.  B.  948, 
2  K.  B.  998. 


LIEN   BY  EXPRESS   AGREEMENT.  361 

Thus  there  may  be  Kens  by  contract  for  : — 

(1.)  Dead  freight  (r)  : 

(2.)  Demurrage  or  damages  for  detention  (s)  : 

(3.)  Advance  freight  {t)  : 

(4.)  Charterparty  freight,  as  against  the  holder  of  the 
bill  of  lading  {u)  : 

(5.)  "  All  charges  whatsoever  :  "  (x). 

(6.)  "  All  moneys  becoming  in  any  way  due  to  the  ship- 
owners under  the  provisions  of  the  bill  of  lading  :  " 

(7.)  "  All  fines,  and  expenses,  or  losses  by  detention  of 
or  damage  to  vessel  or  cargo,  caused  by  incorrect  descrip- 
tion of  goods,  or  shipment  of  dangerous  goods  without 
notice  :  " 

(8.)  "  All  previously  unsatisfied  freight  and  charges  on 
other  goods  due  in  respect  of  any  shipment  by  any  steamer 
or  steamers  of  this  line  from  either  shipper  or  consignee, 
such  lien  to  be  made  available  at  shipowner's  option  by 
sale  or  otherwise  :  "  (y). 

(9.)  "  When  the  goods  are  carried  at  a  through  rate  of 
freight,  the  inland  proportion  thereof,  together  with  the 


(r)  See  Article  161  ;  see  also  Rederiaktieselkabet  Superior  v.  Deivar  (1909), 
ubi  supra.  As  to  how  far  there  can  be  a  lien  for  unliquidated  damages  under 
the  head  of  dead  freight,  see  note  to  Article  161,  infra. 

(s)  See  Article  54.  As  to  a  lien  at  the  port  of  discharge  for  demurrage 
accrued  at  the  port  of  loading,  see  Red.  Superior  v.  Z)e»'ar  (1909),  2  K.  B.  998, 
distinguishing  Pederson  v.  Lotinga  (1857),  28  L.  T.  O.  S.  267,  and  Gardner  v. 
Trechmann  (1884),  15  Q.  B.  D.  154.  As  to  how  far  there  can  be  a  lien  for 
unliquidated  damages  for  detention,  see  note  to  Article  54. 

(t)  See  Article  137.  Where  a  lien  is  given  for  advance  freight  under  a  time 
■charterparty,  under  which  liire  is  payable  in  advance  fortnightly,  the  lien  for 
each  instalment  cannot  be  exercised  until  it  falls  due.  Wehner  v.  Dene  Co. 
(1905),  2K.  B.  92. 

(u)  See  Articles  19,  144,  152.  So  there  may  be  "  a  lien  upon  all  cargoes 
and  sub-freights  for  any  amount  due  under  the  charter."  Under  such  a 
<;lause  the  lien  on  sub-freight  must  be  exercised  against  the  consignee  liable 
to  pay  the  sub-freight,  and  money  paid  by  him  to  charterer's  agent  cannot 
be  followed  into  the  hands  of  such  agent  and  claimed  from  him  by  the  ship- 
owner :  Tagart  Beaton  v.  Fisher  (1903),  1  K.  B.  391.  But  c/.  Wehner  v. 
Dene  Co.  (1905),  2  K.  B.  92. 

{x)  Semble,  is  confined  to  charges  specifically  mentioned  in  the  charter- 
party.  Rederiaktieselkabet  Superior  v.  Deivar  (1909),  2  K.  B.  998  (C.A.), 
reversing  on  this  point  Bray,  J.,  in  the  court  below. 

in)  See  Whinney  v.  Moss  S.S.  Co.,  Ltd.  (1910),  15  Com.  Cas.  114,  for  a 
clause  even  more  sweeping  than  the  above.  Such  a  clause  does  not  give 
a  right  of  lien  superior  to  the  right  of  an  unpaid  vendor  who  stops  in  transitu. 
United  States  Co.  v.  G.  W.  Ry.  Co.  (1916),  1  A.  C.  189. 
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other  charges  of  every  kind  (if  any),  are  due  on  dehvery  of 
the  goods  to  the  ocean  steamship,  and  the  shipowner  or  his 
agent  shall  have  a  first  lien  on  the  goods  in  whole  or  part 
until  paj'ment  thereof  "  (2). 


(2)  On  this  clause,  in  a  through  bill  of  lading,  see  The  Hibernian  (1907), 
P.  277. 
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SECTION    XII. 

Damages  (a). 

Article  158. — Rule  of  Damages. 

Where  two  parties  have  made  a  contract,  which  one  of 
them  has  broken,  the  damages  which  the  other  ought  to 
receive  should  be  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it. 

Thus  where  special  circumstances  exist,  by  reason  of 
which  a  breach  of  the  contract  would  cause  greater  loss 
than  would  naturally  occur  from  the  breach  of  a  contract 
of  that  kind  : — 

(1.)  If  those  special  circumstances  were  kno^^^l  to  both 
parties  at  the  time  of  making  the  contract  and  such  know- 
ledge formed  the  basis  of  the  contract,  the  person  breaking 
the  contract  will  be  liable  for  the  damages  naturally  result- 
ing from  a  breach  under  such  special  circumstances. 

(2.)  If  such  special  circumstances  were  either  unknown 
to  the  party  breaking  the  contract,  or  being  known  did  not 
form  the  basis  of  the  contract,  he  would  only  be  liable  for 
the  damages  naturally  and  usually  resulting  from  a  breach 
of  the  contract,  as  he  understood  it  (b). 

Note  1. — In  many  charters  there  appears  a  clause  in  some  such 
terms  as,  "  Penalty  for  non-performance  of  this  agreement  esti- 
mated amount  of  freight."     Such  a  clause  is  inoperative,  and  is 


(a)  As  to  damages  for  detention  of  the  ship  see  Section  IX.,  Demurrage. 

(6)  Hadley  v.  Baxendale  (1854),  9  Ex.  341,  at  p.  .354;  Lepla  v.  Rogers 
(1893),  1  Q.  B.  31  ;  Mayne  on  Damages;  Hammond  v.  Bussey  (1887),  20 
Q.  B.  D.  79  ;  Saxon  Ship  Co.  v.  Union  S.S.  Co.  (1898),  4  Com.  Cases,  29  ; 
Scott  V.  Fohy  (1899),  5  Com.  Cases,  53;  Agius  v.  G.  W.  Co.  (1899),  1  Q.  B. 
413,  with  which  c/.  Blyth  v.  Smith  (1843),  5  M.  &  Gr.  405. 
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neglected  by  the  Court  (c) .  It  is  equally  inoperative  if  in  the  form, 
*'  Penalty  for  non-performance  of  this  agreement  proved  damages 
not  exceeding  the  estimated  amount  of  freight  "  {d).  It  is  a 
mystery  why  the  clause  survives,  except  upon  the  supposition 
that  chartering  brokers  regard  it  as  a  piece  of  sacred  ritual  (e). 
It  may  be  worth  while  to  mention  that  a  shipowner  who  had 
chartered  his  ship  to  a  foreigner,  and  had  failed  to  send  his  ship 
to  load,  was  sued  by  the  charterer  in  a  foreign  Court.  The 
charterer  had  procured  a  substituted  ship  at  a  slightly  increased 
freight,  and  had  therefore  suffered  only  a  small  amount  of  damage. 
But  the  shipowner  found  himself  sued  in  the  words  of  the  clause 
for  the  estimated  amount  of  the  whole  freight.  He  found  it 
difficult  to  explain  to  the  Court  that  his  contract  did  not  mean 
what  it  said,  and  that  this  part  of  it  did  not  mean  anything  at  all. 
His  experience  may  suggest  that  a  real  danger  may  arise  from  a 
continuance  of  respect  to  the  superstition. 

Note  2." — -At  Common  Law,  and  in  the  Common  Law  Courts, 
interest  on  the  amount  of  damages  sustained  cannot  be  recovered 
by  a  successful  claimant,  except  in  the  circumstances  provided 
for  in  sects.  28  and  29  of  the  Civil  Procedure  Act,  1833  (/).  By 
the  practice  of  the  Admiralty  Court,  however,  interest  on  the 
amount  of  damages  from  the  time  when  the  plaintiff's  claim 
arose  is  allowed  {g).  By  reason  of  this  divergence  of  practice 
there  is  some  slight  advantage  to  a  plaintiff  who  brings  a  success- 
ful claim  in  the  Admiralty  rather  than  in  the  King's  Bench 
Division. 


Article  159. — Damages  for  Failure  to  load  (h). 

In  an  action  against  charterer  for  not  loading  a  cargo, 
the  measure  of  damage  under  the  older  authorities  is  the 


(c)  Harrison  v.  Wrifjht  (1811),  13  East,  343  ;  Godard  v.  Gray  (1870),  L.  R. 
6  Q.  B.  139;  Stroms  Bruks  v.  Hutchison  (1904),  6  Sess.  Cas.  (4th  Ser.)  486; 
(1905),  A.  C.  515. 

{d)  Wall  V.  Rederiakiiebolaget  Luggude  (1915),  3  K.  B.  66  ;  Watts  v.  Mitsui 
(1917),  A.  C.  227. 

(e)  It  is  a  survival  from  very  early  times.  Malynes,  Lex  Mercatoria 
(1686),  in  setting  out  the  usual  terms  of  a  charterparty,  says,  at  p.  100: 
"  They  bind  themselves  each  to  the  other  for  the  performance  thereof  in  a 
sum  of  money  Nomine  Poenoe.'^  Note  the  sur^aval  of  this  phraseology  as 
late  as  1870  in  the  charterparty  of  The  Nuova  Raffaelina  (1871),  L.  R.  3 
A.  &  E.  at  p.  484. 

(/)  3  &  4  Will.  4,  c.  42.  There  are  cases  in  which  interest  on  money  is 
itself  the  measure  of  damages,  e.g.  British  Columbia  Co.  v.  Netileskip  (1868), 
L.  R.  3  C.  P.  499 ;  Bed  "  B  "  S.S.  Co.  v.  Allatini  ( 1908),  14  Com.  Cas.  92.  But 
these  are  not  cases  in  which  interest  on  the  amomit  of  damages  from  the 
time  of  their  being  sustained,  is  recovered. 

(fif)  The  Gertrude  (1887),  12  P.  D.  204  ;  13  P.  D.  105.  Cf.  Smith  v.  Kirby 
(1875),  1  Q.  B.  D.  131. 

(h)  This  will  be  the  form  of  action  if  a  charterer  wrongfully  throws  up  the 
charter  under  a  cancelling  clause  :  Hick  v.  Tiveedy  (1890),  63  L.  T.  765. 
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amount  of  freight  which  would  have  been  earned  under 
the  charter  (^),  after  deducting  the  expenses  of  earning  it, 
and  also  any  net  profit  the  ship  may,  or  might,  have 
earned  during  the  period  of  the  charter  (k).  If  the 
expense  of  earning  freight  on  a  substituted  voyage  of  the 
same  duration  be  the  same  as  on  the  chartered  voyage, 
the  same  result  is  arrived  at  by  taking  the  difference 
between  the  charterparty  rate  of  freight  and  the  market 
rate  of  freight.  And  in  modern  times  this  would  probably 
be  laid  down  as  the  primary  measure  of  damage  (Z). 

In  an  action  against  shipowner  for  not  furnishing  a  ship 
to  receive  cargo  under  a  charter,  the  measure  of  damage  is 
the  market  value  of  the  ship  to  the  charterer  at  the  time 
she  should  have  loaded,  viz.  the  rate  of  freight  she  could 
obtain  at  that  time,  less  the  amount  which  the  charterer 
must  have  paid  to  get  her,  i.e.  the  freight  payable  under 
the  charter  which  was  broken.  If  the  charterer  in  fact 
charters  a  vessel  to  replace  her,  the  excess  freight  he  has  to 
pay  will  be,  prima  facie,  the  measure  of  damages  (m)  ;  but 
he  need  not  make  a  substituted  charter  if  the  rate  of 
freight  demanded  is  unreasonable  {n). 

The  loss  of  profit  on  cargo  shut  out  cannot  usually  be 


(i)  As  to  method  of  calculation,  see  Article  144  ;  and  Capper  v.  Forster 
(1837),  3  Bing.  N.  C.  938;  Cockburn  v.  Alexander  (1848),  6  C.  B.  791; 
Warren  v.  PeaftocZ^/  (1849),  8  C.  B.  800  ;  see  also  Mayne  on  Damages  (8th  Ed.) 
p.  344.  For  a  complicated  case  of  assessing  damages  after  a  fire,  see  Aitken, 
Lilburn  da  Co.  v.  Ernsthausen  (1894),  1  Q.  B.  773.  If  the  charter  stipulates 
for  goods  of  a  certain  size,  and  goods  of  a  different  size  are  loaded,  the 
measure  of  damages  will  be  the  difference  of  freight  involved  :  Young  v. 
Canning  Jarrah  Co.  (1899),  4  Com.  Cases,  96.  For  special  cases  of  damage, 
see  Sparrow  v.  Paris  (1862),  7  H.  &  N.  594  ;  Heugh  v.  Escomhe  (1861),  4 
L.  T.  .517.  Where  the  ship  has  been  kept  on  demurrage  before  the  refusal 
to  load,  the  agreed  rate  of  demurrage  for  the  period  of  detention  must  be 
added  to  this.     Saxon  Ship  Co.  v.  Union  S.S.  Co.  (1898),  4  Com.  Cases,  29. 

(k)  Smith  V.  Maguire  (1858),  3  H.  &  N.  554  ;  Staniforth  v.  Lyall  (1830),  7 
Bing.  169. 

(I)  See  note  2  at  end  of  this  article. 

(m)  Featherston  v.  Wilkinson  (1813),  L.  R.  8  Exch.  122  ;  see  also  Parker  v. 
James  (1814),  4  Camp.  112.  For  a  Scotch  case  in  which  the  charterers 
recovered  this  measure  of  damages  after  cancelling  the  charter  under  a 
cancellation  clause,  see  Nelson  v.  Dundee  East  Coast  S.S.  Co.  (1907),  Sess. 
Gas.  927. 

(n)  Just  in  the  same  way  in  the  sale  of  goods  when  the  seller  fails  to 
deliver,  the  buyer  need  not  in  fact  buy  other  goods,  but  may  claim  on  the 
difference  of  market  prices  if  he  had  bought. 
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recovered,  either  under  a  charter  or  a  shipping  engage- 
ment (o). 

When,  however,  a  substituted  ship  cannot  be  procured, 
the  measure  of  damages  payable  to  the  charterer  is  the 
cost  of  replacing  the  goods  at  their  port  of  destination 
at  the  time  when  they  ought  to  have  arrived,  less  the 
value  of  the  goods  at  the  port  of  shipment  and  the  amount 
of  the  freight  and  insurance  upon  them  (p). 

The  owner,  or  captain,  or  charterer,  is  not  bound  to 
accept  another  offer  inconsistent  with  the  charter  before 
there  has  been  a  final  breach  of  the  charter  by  the  char- 
terer or  shipowner,  accepted  by  himself  (q). 

Case  1. — Cliarterers  of  a  vessel,  alleging  that  througli  delay  in 
the  ship's  arrival  they  were  not  liable  to  load  her,  offered,  before 
the  expiration  of  the  lay-days,  to  provide  a  cargo  if  the  master 
would  go  under  protest  to  an  island  ninety  miles  off.  Held,  that 
the  master  was  not  bound  to  accept  such  an  offer,  which  he  might 
reasonably  believe  would  amount  to  resciading  the  original 
charter  (r). 

Case  2. — A  ship  was  chartered  to  go  to  X.,  where  the  charterer 
was  either  to  load  or  to  give  notice  that  he  would  not  load,  paying 
at  the  same  time  £500.  The  ship  went  to  X.  The  cliarterer 
neither  loaded  nor  gave  the  notice  :  the  ship  returned  by  Y., 
making  a  larger  freight  than  if  she  had  returned  straight  from 
X.  Held,  that  the  shipowner  could  not  recover  the  £500,  as  the 
charterer  had  given  no  notice,  but  only  unliquidated  damages, 
and  that,  as  he  had  profited  by  the  breach,  the  damages  were 
nominal  (s). 

Case  3. — A.'s  ship  was  chartered  by  C.  to  load  coal  at  X.  and 
proceed  to  Z.  A.  broke  his  contract.  C.  chartered  another  vessel, 
at  a  higher  freight,  and  purchased  coal  at  a  higher  price,  the  first 
cargo  being  lost  through  the  delay.  Held,  C.  could  recover  from 
A.  as  damages  :    (1)  the  excess  freight  paid  ;    (2)  prima  facie,  the 


(o)  Scaramanga  v.  English  (1895),  1  Com.  Cases,  99.  To  make  such  profit 
recoverable,  the  shipowner  must  know  of  the  contract  under  the  circum- 
stances stated  by  Willes,  J.,  in  British  Columbia  Co.  v.  Nettleship  (1868), 
L.  R.  3  C.  P.  at  p.  509.  "  The  mere  fact  of  knowledge  cannot  increase  the 
liability.  The  knowledge  must  be  brought  home  to  the  party  sought  to 
be  chai'ged  under  such  circumstances,  that  he  must  know  that  the  person 
he  contracts  with  reasonably  believes  that  he  accepts  the  contract  with  the 
special  condition  attached  to  it."  So  profit  lost  on  goods  cannot  be  reco- 
vered in  an  ordinary  action  for  shutting  out.  Hecker  v.  Cimard  S.S.  Co., 
before  Bigham,  J.,  Commercial  Court,  August,  1898. 

(p)  Strbms  Bruks  Aktiebolag  v.  Hutchison  (1905),  App.  Cas.  515. 

(q)  Harries  v.  Edmonds  (1845),  1  C.  &  K.  686;  Hudson  v.  Hill  (1874), 
43  L.  J.  C.  P.  273.     See  note  2,  infra. 

(r)  Hudson  v.  Hill  (1874),  43  L.  J.  C.  P.  273. 

(5)  Staniforth  v.  Lyall  (1830),  7  Bing.  169  ;  Bell  v.  Puller  (1810),  2  Taunt. 
286,  where  the  charterer  was  allowed  to  i  arn  both  charter  freight  and  freight 
aliunde,  turns  on  an  express  proviso  in  the  charter. 
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excess  price  of  coal,  but  that  A.  might  meet  this  by  showing  a 
corresponding  rise  in  the  value  of  coal  at  Z.  (t). 

Case  4. — A  ship  was  chartered  to  load  a  grain  cargo  of  "  not  less 
than  13,000  quarters."  She  only  loaded  12,500  quarters.  Held, 
the  charterers  could  not  recover  their  loss  of  profit  under  a  contract 
for  the  sale  of  13,000  quarters  {u). 

Case  5. — A.'s  ship  was  chartered  by  C.  to  carry  500  tons  of  wood 
pulp  in  September  from  Sweden  to  the  U.K.  C.  had  sold  the 
cargo  to  P.  for  delivery  in  the  U.K.  A.  failed  to  send  his  ship  to 
load  altogether.  C.  was  unable  to  charter  any  other  ship,  and 
had  to  make  default  under  his  contract  with  P.  P.  bought  500 
tons  against  C,  and  C.  had  to  pay  P.  £700  as  the  difference  in  price. 
In  an  action  by  C.  against  A.,  held  that  C.  could  recover  this  £700 
as  being  the  extra  cost  of  supplying  at  the  port  of  destination  goods 
of  the  amount  and  description  agreed  to  be  carried  there  by  A.  (x). 

Case  6. — -A.  chartered  a  ship  from  her  owners  to  load  a  cargo 
at  21s.  a  ton  with  a  cancelling  date  September  15.  A.  sub- 
chartered  the  vessel  to  B.  to  load  a  like  cargo  at  28s.  6d.  a  ton 
with  cancelling  date  December  15.  The  ship  was  ready  to  load 
after  September  15  but  before  December  15.  B.  refused  to  load. 
Freights  had  then  fallen  to  17s.  a  ton.  A.  cancelled  his  charter- 
party  with  the  owners.  Held,  that  A.'s  damages  against  B.  were 
the  difference  between  28s.  6d.  and  21s.,  not  the  difference  between 
28s.  6d.  and  17s.  {y). 

Note  1.- — "  To  load  in  regular  turn.'' — Where  the  "  regular 
turn  "  is  lost  through  the  negligence  of  one  of  the  parties,  he 
will  be  liable  for  all  subsequent  delay  resulting  from  such  loss. 
Thus,  a  ship  chartered  to  load  in  "  regular  turn  "  lost  her  turn 
through  default  of  the  charterer,  and  was  detained  eleven  days 
till  her  turn  came  round  again,  when  she  was  detained  three  days 
by  weather  before  she  could  begin  to  load.  Held,  that  the  char- 
terer was  liable  for  the  whole  fourteen  days'  delay,  the  three 
days'  delay  being  the  legal  and  natural  consequence  of  his  first 
default  (z). 

Note  2. — Duty  to  mitigate  Damages. — A  party  claiming  damages 
must  assess  them  on  a  reasonable  basis,  and  the  phrase  that  he 
must  mitigate  damages  has  often  been  usetl.  There  is,  however, 
some  ambiguity  and  confusion  in  its  use.  If  a  man  allege  that 
he  has  sustained  £100  damages,  it  may  be  shown  that  if  he  had 
acted  somehow  differently,  or  had  taken  a  certain  course,  his  loss 
might  have  been  only  £50.  It  may  be  said,  and  in  older  cases 
was  more  commonly  said,  that  he  must  mitigate  his  damages 
and  so  reduce  them  to  £50.  But  in  most  cases  it  may  equally 
be  said,  and  in  modern  times  probably  would  be  said,  that  £50 
was,  and  £100  was  not,  the  true  measure  of  his  damages.     The 


(t)  Featherston  v.  Wilkinson  (1878),  L.  R;  8  Ex.  122. 
(m)  Scaramanga  v.  English  (1895),  1  Com.  Cases,  99. 
(z)  Stroms  Bruks  Aktiebolag  v.  Hutchison  (1905),  App.  Cas.  515. 
(y)   Weir  v.  Dobell  (1916),  1  K.  B.  722. 

(z)  Jones  V.  Adamson  (1875),  1  Ex.  D.  60  ;  see  also  Taylor  v.  Clay  (1846), 
9  Q.  B.  713. 
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extra  £50  "  loss  "  has  resulted,  not  from  the  breach  of  contract, 
but  from  his  own  action  or  abstention. 

So,  where  a  charterer  refuses  to  load,  the  older  cases  indicate, 
as  the  shipowner's  measure  of  damages,  the  loss  of  profit  on  the 
charter  {i.e.  the  freight  to  be  earned  less  expense  of  earning  it), 
against  which  the  shipowner  must  give  credit  for  what  profit  he 
can  earn  by  a  substituted  employment  of  the  ship.  And  it  was 
said  that  he  must  mitigate  the  damages  by  accepting  such 
substituted  employment  (a).  It  would  be  more  accurate  to  say, 
and  nowadays  it  is  thought  would  be  said,  that  his  true  measure 
of  damages  is  the  loss  of  profit  he  sustains  by  breach  of  the  charter- 
party  less  the  profit  he  can  earn  by  using  the  ship  elsewhere 
during  the  same  period,  just  as  a  servant's  damages  for  wrongful 
dismissal  are  the  wages  he  would  have  earned  under  the  broken 
contract  less  what  he  can  earn  elsewhere  by  being  set  free. 

There  are  some  further  questions  which  arise  as  to  "  mitigation 
of  damages,"  when  the  true  measure  of  damages  is  applied. 
These  require  a  Httle  analysis.  I.  A  breach  of  contract  arises  (&)  : 
(i.)  when  at  the  time  due  for  performance  by  him  one  party  fails 
to  perform  his  part,  and  (ii.)  when  before  the  time  for  his  per- 
formance one  party  announces  that  he  is  not  going  to  perform 
and  the  other  party  accepts  such  announcement  as  a  repudiation. 
In  the  latter  case  until  such  acceptance  by  the  other  party  there 
is  no  breach,  and,  failing  such  acceptance,  there  will  be  no  breach 
until  at  the  due  time  for  performance  a  breach  arises  under  (i.). 
II.  When  there  is  a  breach  of  contract  by  one  party  the  damages 
of  the  other  party  are  what  he  loses  by  the  non-performance  upon 
the  due  date  of  performance,  i.e.,  in  nearly  all  commercial  cases 
nowadays,  the  difference  between  the  contract  price  or  rate  and 
the  market  price  or  rate  at  the  date  when  there  should  have  been 
performance.  But  in  the  case  of  a  breach  before  the  due  date  of 
performance  (by  the  acceptance  of  a  repudiation  under  I.  (ii.) 
above)  there  are  two  means  of  estimating  this  difference  of  prices 
or  rates  at  the  due  date  of  performance,  i.e.  (i.)  by  ascertaining 
at  the  date  of  the  breach  what  are  the  forward  prices  or  rates  of 
the  market  for  the  future  date  of  performance,  and  (ii.)  by  waiting 


(a)  Cj.  Harries  v.  Edmonds  (1845),  1  C.  &  K.  686  ;  Bradford  v.  Williams 
(1872),  L.  R.  7  Exch.  259.  In  SmitJi  v.  McGuire  (1858),  3  H.  &  N.  554, 
JVIartm,  B.,  at  p.  567  suggests  a  doubt  whether  the  shipowner  is  bound  to 
find  substituted  employment  for  his  ship,  or  to  give  credit  for  what  he  could 
earn  on  such  substituted  employment.  Tliis  cannot  be  correct.  Of  course 
the  shipowner  need  not  employ  his  ship  unless  he  likes,  just  as  a  servant 
wrongfully  dismissed  may  take  a  holiday  if  he  likes.  But  if  the  charterer 
refuse  to  load  under  a  charter  on  which  the  shipowner  would  earn  £1000, 
and,  freights  having  risen  when  he  refuses,  the  shipowner  could  at  once  get 
a  cargo  for  the  same  voyage  on  which  he  would  earn  £1200,  clearly  the  ship- 
owner's damages  are  only  nominal,  just  as  would  be  those  of  a  wrongly 
dismissed  servant  suing  for  £100  as  six  months'  salary,  if  it  be  shown  that 
instead  of  taking  a  holiday  he  could  have  earned  £120  in  the  same  period. 

(6)  In  Sir  William  Anson's  phrase,  there  is  '"  a  discharge  of  contract  by 
breach." 
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until  the  due  date  of  performance  and  then  ascertaining  the  spot 
market  rates  or  prices. 

It  is  conceived  that,  in  cases  in  which  "  mitigation  of  damages  " 
has  been  discussed,  there  has  not  been  drawn  a  sufficiently  clear 
distinction  between  two  quite  different  questions  that  arise  on 
the  foregoing  considerations  (c).  And  these  are  :  First,  when 
one  party  annoimces  his  intention  to  fail  in  future  performance, 
is  it  in  any  case  the  duty  of  the  other  party  to  accept  such  repu- 
diation and  so  create  a  breach,  or  has  he  an  unfettered  right,  by 
refusing  to  accept,  to  postpone  any  breach  until  the  due  date 
for  performance  ?  Secondly,  when  a  breach  has  occurred  before 
the  due  date  for  performance  (by  acceptance  of  a  repudiation),  is 
the  party  claiming  damages  bound,  or  entitled,  to  estimate  them 
on  the  basis  of  the  forward  market  rates  or  prices  for  the  future 
date  of  performance  that  are  ruling  at  the  date  of  the  breach,  or 
is  he  boimd,  or  entitled,  to  wait  and  estimate  them  on  the  basis 
of  spot  rates  or  prices  at  the  due  date  for  performance  ?  If  he 
sues  immediately  on  the  breach  occurring  he  can,  of  course, 
on  the  latter  alternative,  calculate,  if  at  all,  only  on  a  forecast. 

The  answer  to  the  first  question  is  clear.  In  no  case  is  the  other 
party  bound  to  accept  a  repudiation  made  before  the  date  of 
performance,  and  so  create  a  breach  ;  and  in  every  case,  by 
refusing  such  acceptance,  he  can  postpone  any  breach  until  the 
time  due  for  performance  {d). 

The  answer  to  the  second  question  is  not  so  clear.  In  Brown 
V.  Muller  (e)  the  damages  were  fixed  at  the  dates  for  performance, 
and  not  at  forward  prices  ruling  at  the  date  of  the  breach,  and  it 
was  said  that  the  claimant  was  not  in  any  case  bound  to  adopt 
the  latter  alternative.  In  Roper  v.  Johnson  (/),  the  damages 
were  again  fixed  on  prices  at  the  dates  for  performance,  but  it 
was  said  that,  if  that  were  the  reasonable  course  to  adopt,  the 
claimant  ought  to  "  mitigate  the  damages  "  by  ascertaining  them 
on  prices  at  the  date  of  the  breach.  In  Roth  v.  Tayssen  (g) 
damages  were  claimed,  as  in  the  two  previous  cases,  on  prices 
at  the  date  for  performance.  But  it  was  held  that  the  claimant, 
if  he  had  acted  reasonably,  would  have  fixed  them  upon  prices 
at  the  date  of  the  breach,  and  that  he  could  only  claim  them  on 
the  latter  basis.  Though  the  point  did  not  arise,  the  principle 
of  this  last  case  was  approved  in  Nickoll  v,  Ashton  (h).    The 


(c)  In  Michael  v.  Hart  (1902),  1  K.  B.  482,  ColUns,  M.R.,  discusses  the 
first  question  at  p.  490,  and  goes  on  to  the  second  question  at  p.  491. 

(d)  Frost  V.  Knight  (1872),  L.  R.  7  Exch.  Ill  ;  Bro^m  v.  3Iuller  (1872), 
L.  R.  7  Exch.  319  ;  Hudson  v.  Hill  (1874),  43  L.  J.  C.  P.  273  ;  Tredegar  Co. 
V.  Hawthorn  (1902),  18  T.  L.  R.  716  ;  Michael  v.  Hart  (1902),  1  K.  B.  482. 
If  or  so  far  as  it  involves  the  contrary,  Wilson  v.  Hicks  (18-57),  26  L.  J.  Exch. 
242,  is  wrong. 

(e)  (1872),  L.  R.  7  Exch.  319. 
(/)  (1873),  L.  R.  8  C.  P.  167. 
((/)  (1896),  1  Cora.  Cas.  240,  306. 

(h)  (1900),  2  Q.  B.  298.     Query  in  that  case  whether  the  repudiation  of 
B.  c.  p.  24 
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conclusion  seems  to  be  that  the  claimant  must  act  reasonably 
and  assess  his  damages  (or  "  mitigate  "  his  damages  by  assessing 
them)  on  whichever  basis  results  in  the  smaller  amount.  Theore- 
tically, of  course,  this  involves  him  in  the  duty  of  forecast  or 
prophecy  at  the  date  of  the  breach,  and  inasmuch  as  "  the  market  " 
may  be  supposed  to  have  at  least  the  same  power  of  successful 
prophecy  it  would  seem  to  be  reasonable,  in  any  case,  to  fix  the 
amount  of  damages  on  forward  prices  at  the  date  of  the  breach. 
For  if  prices  by  the  date  for  performance  have  become  more 
favourable  to  the  party  who  has  broken  the  contract,  that  can 
only  be  because  the  forecast  of  "  the  market  "  at  the  date  of  the 
breach  has  been  falsified. 

Another  example  of  what  may  be  called  the  duty  to  "  mitigate 
damages  "  is  seen  in  the  principle  that  an  owner  cannot  claim 
damages  for  detention  of  his  ship,  if  by  taking  a  certain  reasonable 
course  he  could  have  avoided  such  detention  {i).  So  also  in 
Weir  V.  Dohell  (k),  if  the  plaintiffs  had  not  cancelled  the  head 
charterparty,  and  had  had  to  load  the  ship  at  the  market  rate 
of  17s.,  the  defendants  would  no  doubt  have  been  able  to  contend 
that  the  plaintiffs  ought  to  have  acted  reasonably,  and  by  such 
cancellation  of  the  head  charterparty  have  reduced  the  damages 
from  lis.  6c?.  to  7s.  6d.  a  ton. 


Article  160. — Damages  for  Failure  to  carry  safely,  or  in 
Reasonable  Time. 

Where  goods  are  not  delivered  by  the  vessel  contracting 
to  carry  them  (Z),  the  damages  will,  in  the  absence  of  special 
circumstances  in  the  contract,  be  the  market  value  of  the 
goods  when  they  should  have  arrived,  less  the  sums  which 
the  cargo-owner  must  have  paid  to  get  them,  such  as 
freight  (m).  Similarly  if  goods  are  delivered  but  in  a 
damaged  condition,  the  damages,  in  the  absence  of  special 
circumstances    in    the    contract,    wiU   be    the    difference 


the  contract  (if  it  had  been  one)  was  accepted,  i.e.  whether  under  the  first 
question  discussed  above  there  was  a  breach,  by  acceptance  of  repudiation, 
before  the  time  for  performance. 

(i)  See  note  to  Article  128,  p.  298. 

(k)  (1916),  1  K.  B.  722,  cited  as  Case  6  on  p.  367. 

(l)  Cf.  Smith  V.  Tregarthen  (1887),  56  L.  J.  Q.  B.  437. 

(m)  Rodocanachi  v.  Milburn  (1886),  18  Q.  B.  D.  67  ;  Williams  v.  Agius 
(1914),  A.  C.  510.  For  a  case  where  the  consignee's  prima  facie  measure 
of  damages,  market  value  of  the  goods  not  delivered,  was  reduced  to  a  small 
sum  by  reason  of  liis  having  been  indemnified  aliunde  for  most  of  those 
damages,  see  Montgomery  v.  Hutchins  (1905),  94  L.  T.  207.  See  also  Weir 
V.  Dobell  (IQIQ),  1  K.  B.  722,  Case  6  on  p.  367. 
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between  the  market  value  the  goods  would  have  had  on 
arrival,  if  undamaged,  and  their  value  in  the  damaged 
condition. 

Under  sect.  503  of  the  Merchant  Shipping  Act,  1894  (n), 
the  shipowner,  if  the  loss  has  happened  without  his  actual 
fault  or  privity,  is  not  liable  in  respect  of  the  loss  of 
or  damage  to  goods  in  excess  of  an  aggregate  amount  of 
£8  per  ton  of  the  ship's  tonnage  (o),  with  interest  thereon 
from  the  date  of  the  claim  arising  (p). 

As  regards  delay  in  delivery  of  goods,  the  ordinary 
measure  of  damages  against  a  carrier  by  land  is  the  differ- 
ence between  the  market  price  at  the  time  when  the  goods 
should  have  been  delivered  and  at  the  time  when  they  were 
delivered  (q).  In  the  case  of  an  ocean  voyage  of  uncertain 
duration  this  measure  may  not  be  applicable,  if  the  parties 
cannot  be  taken  to  have  contracted  with  any  reasonable 
expectation  as  to  the  length  of  the  transit  or  the  state  of 
the  market.  In  such  a  case,  therefore,  the  cargo-owner 
can  only  recover  damages  in  the  form  of  interest  on  their 
value  during  the  delay  (r)  ;  and  the  damages  recoverable 
will  not  include  damage  by  loss  of  market  {s),  or  by  a  fall 
in  the  price  of  such  goods  {t),  or  by  stoppage  of  business 


(n)  See  infra,  p.  421. 

(o)  Where  liability  for  the  loss  is  admitted  the  usual  and  convenient 
course  is  a  limitation  suit  in  the  Admiralty  Division.  Where  a  shipowner 
is  sued  for  loss  of  goods,  and  disputes  liability,  but  fears  that  the  damages 
of  the  plaintiff  and  of  similar  claimants  may  exceed  the  statutory  limitation, 
it  is  well  for  him  to  counterclaim  in  the  alternative  a  declaration  that,  if 
liable,  he  is  entitled  to  limit  his  liability  under  the  section  and  ask  for  a 
stay  of  execution  pending  the  prosecution  of  a  limitation  action  in  the 
Admiralty  Court. 

(p)  The  Northumbria  (1869),  L.  R.  3  A.  &  E.  6  ;  Smith  v.  Kirby  (1875),  1 
Q.  B.  D.  131. 

(q)  Collard  V.  S.  E.  Railway  Co.  (1861),  7  H.  &  N.  79. 

(r)  Cf.  British  Columbia  Co.  v.  Nettleship  (1868),  L.  R.  3  C.  P.  499. 

(s)  Alany  bills  of  lading  expressly  provide  that  the  ship  shaU  not  be  liable 
for  claims  for  delay,  loss  of  market,  or  sea  risks,  if  the  goods  are  carried  past 
their  destination.  The  Eastern  trade,  however,  has  usually  the  clause  : 
"  That  such  goods  are  when  found  to  be  sent  back  at  ship's  risk  and  expense, 
and  subject  to  any  proved  claim  for  loss  of  market."  The  stipulation  that 
the  shipowner  shall  not  be  liable  for  more  than  the  invoice  cost  of  the  goods 
is  very  usual  (see  note  at  end  of  this  article).  There  is  sometimes  a  clause, 
"  price,  in  case  of  short  delivery,  to  be  the  market  price  of  the  day  at  port 
of  discharge,  on  the  day  of  steamer's  reporting,  less  charges  and  brokerage." 
There  are  usually  clauses  limiting  the  time  within  which  claims  will  be 
recognised.     See  ante,  p.  295. 

(t)  The  Farana(lSn),  2  P.  D.  118.     See  also,  for  a  case  of  toTt,The  Notting 

24—2 
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through  their  non-dehvery  (w),  and  Mill  not  be  affected  by 
the  fact.that  the  cargo-owner  had  sold  the  goods  to  arrive 
at  a  price  higher  {x)  or  lower  {y)  than  the  market  price 
in  fact  on  the  presumed  date  of  arrival. 

This  exception,  however,  to  the  ordinary  rule  as  to  a 
carrier's  liabihty  does  not  necessarily  apply  to  all  sea 
voyages.  And  therefore  where  the  voj^age  is  one  whose 
duration  can  be  more  or  less  accurately  predicted  (2),  and 
wliere  it  is  part  of  the  common  knowledge  of  the  contract- 
ing parties  that  the  goods  are  wanted  for  a  particular 
market,  or  for  a  particular  season,  at  which  thej^  wall  com- 
mand a  special  price,  or  to  fulfil  a  special  sub-contract, 
damages  for  the  loss  of  such  market,  season,  or  sub-con- 
tract may  be  recovered  (a). 

As  to  interest  on  damages,  see  note  2  on  p.  364. 

Note. — ^A  clause  is  not  uncommonly  inserted  in  bills  of  lading 
to  the  effect,  "  Owners  not  to  be  liable  in  any  case  beyond  the 
net  invoice  cost  of  the  goods  damaged  or  short  delivered."  It 
has  been  held  that  such  a  clause  means  that  profit  only  on  the 
goods  is  to  be  excluded,  and  that  therefore  the  freight  (if  paid 
or  payable)  is  to  be  added  to  the  actual  invoice  price  of  the 
goods  (6). 

Case  1. — Goods  sliipped  on  A.'s  ship  were  lost  through  causes 
for  which  A.  was  liable.  The  shippers  had  paid  part  of  the  freight 
in  advance,  and  without  A.'s  knowledge  had  sold  the  goods  to 
arrive  for  £3  per  ton.  The  market  price  on  the  day  when  the  ship 
should  have  arrived  was  £3  6s.  per  ton.  Held,  that  the  shippers 
were  entitled  to  recover  £3  6s.  per  ton  less  what  they  must  have 
paid  to  get  the  goods  ;  viz.  the  balance  of  the  freight  {y). 

Case  2. — F.  shipped  goods  on  A.'s  ship,  and  afterwards,  unknown 
to  A.,  effected  a  sub -contract  for  resale  of  them.  The  goods  were 
damaged  by  bad  stowage,  and  in  consequence  F.  was  unable  to 
fulfil  the  sub-contract.  Held,  that  F.  could  not  recover  the  profits 
lost  imder  the  sub-contract  as  damages  from  A.  {x). 


Hill  (ISSi),  9  P.  D.  105  ;  and  the  principles  laid  down  in  the  collision  cases  of 
The  Argentino  (1889),  14  App.  C.  519  (loss  of  freight) ;  The  Bhnheim  (1885), 
10  P.  D.  167  (damage  to  cargo) ;  The  City  of  Peking  (1890),  15  App.  C.  438 
(damages  for  detention). 

{u)  British  Columbia  Co.  v.  Nettleship  (1868),  L.  R.  3  C.  P.  499. 

(x)  The  St.  Cloud  (1863),  B.  &  L.  4. 

ly)  Rodocanachi  v.  Milburn  (1886),  18  Q.  B.  D.  67  ;  Williams  v.  Agius 
(1914),  A.  C.  510. 

(z)  See  per  CoUins,  M.R.,  Dunn  v.  Ctirrie  (1902),  2  K.  B.  614,  at  p.  623; 
Sargant  v.  East  Asiatic  Co.  (1915),  21  Com.  Cas.  344. 

(a)  The  Parana  (1877),  2  P.  D.  118. 

(6)  NeUon  v.  NeUon  (1906),  2  K.  B.  804. 
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Case  3. — A.'s  master  E.  signed  bills  of  lading  for  400  bales  of 
cotton  at  Wilmington,  "  shipped  on  board  the  Carbis  Bay  for 
Liverpool."  That  ship  could  only  take  165  bales,  and  E.  ordered 
the  remaining  235  bales  to  be  shipped  on  board  the  Wylo,  also 
for  L.  The  Carbis  Bay  arrived  on  October  26,  the  Wylo  on 
October  29  ;  between  these  dates  the  price  of  cotton  fell.  The 
shippers  sued  E.  under  the  Bills  of  Lading  Act  for  damages  for 
the  non-delivery  by  the  Carbis  Bay.  Hdd,  that  on  such  non- 
delivery, the  shippers  were  entitled  to  the  market  value  of  the 
goods  on  October  26  as  damages  ;  that  they  might  receive  the 
goods  ex  Wylo  pn  October  29,  in  part  satisfaction  of  such  damages  ; 
but  were  still  entitled  to  recover  the  difference  in  price  between 
October  26  and  29  as  damages  (c). 

Case  4. — ^F.  shipped  hemp  on  A.'s  ship  ;  owing  to  defective 
engines,  the  ship  took  127  days  on  the  voyage,  65  days  being  an 
average  voyage.  During  the  delay  the  price  of  hemp  fell ;  and 
the  consignee  claimed  his  loss  as  damages  from  A.  Held,  he  could 
not  recover  it  (d). 

Case  5. — F.  ships  cattle  from  the  States  for  the  Christmas 
Smithfield  market,  such  shipment  and  the  usual  fall  of  the  price 
of  dead  meat  after  Christmas  being  well  known  in  the  cattle 
trade.  Owing  to  the  ship's  unseaworthiness,  the  cattle  miss  the 
Christmas  market.  Submitted,  that  the  shipper  can  recover  the 
loss  by  the  fall  of  price  (e). 

Case  6. — F,  shipped  on  A.'s  ship  several  cases  containing 
machinery  for  a  sawmill  at  Z.,  and  described  as  "  merchandise." 
A.  knew  the  general  nature  of  the  shipment.  On  arriving  at  Z. 
one  of  the  cases  was  missing,  and  the  sawmill  could  not  be  erected 
till  it  had  been  replaced.  Held,  that  F.  was  entitled  to  the  cost 
of  replacing  the  missing  machinery  at  Z.,  and  to  5  per  cent, 
interest  on  such  cost,  for  the  delay,  but  not  to  damages  for  the 
estimated  profits  of  the  mill  during  the  delay  (  /  ). 

Case  7. — F.  shipped  goods  in  the  United  States  for  transit  to 
South  Africa  at  the  outbreak  of  the  war  between  G-reat  Britain 
and  the  Transvaal.  It  was  known  that  the  goods  were  shipped 
for  the  British  troops,  and  would  sell  at  a  higher  price  if  delivered 
in  due  course  than  later.  The  goods  were  delayed  by  the  fault  of 
the  shipowner.  Held,  that  F.  could  recover  fall  in  market  as 
damages  for  delay  (g). 


(c)  Smith  V.  Tregarthen  (1887),  56  L.  J.  Q.  B.  437.  The  claim  was  for 
non-delivery,  not  for  delayed  delivery,  (c/.  a  similar  claim  for  non-delivery 
in  Sargant  v.  East  Asiatic  Co.  (1915),  21  Com.  Gas.  344).  If  the  Carbis  Bay, 
with  all  the  bales  on  board,  had  been  unjustifiably  delayed  from  Oct.  26  to 
Oct.  29,  the  shippers  could  not  have  recovered  for  the  fall  in  the  market. 
See  The  Parana  (1877),  2  P.  D.  118. 

(d)  The  Parana  (1877),  2  P.  D.  118. 

(e)  On  authority  of  Mellish,  L.J.,  ih  The  Parana,  supra,  at  p.  121,  but  a 
similar  point  was  actually  so  decided  by  the  Court  of  Appeal  in  an  unre- 
ported case  in  1881. 

(/ )  British  Columbia  Co.  v.  Nettleship  (1868),  L.  R.  3  C.  P.  499. 
(g)  Dunn  v.  Currie  (1902),  2  K.  B.  614. 


374  DEAD   FFEIGET. 

Article  161. — Dead  Freight. 

"  Dead  freight  "  is  the  name  given  to  damages,  whether 
liquidated  or  unliquidated,  claimed  for  breach  of  contract 
by  a  charterpart}^  to  furnish  a  fuU  cargo  to  a  ship  (h). 

For  such  damages  no  lien  on  goods  actually  carried 
in  the  ship  exists  at  Common  Law  (i)  ;  but  such  a  lien 
may  be  given  by  usage,  or  express  con1j;ract  of  the 
parties  {h). 

Case  1. — A  vessel  was  chartered  to  carry  a  full  cargo  of  bones  at 
so  much  per  ton,  the  shipowner  to  have  a  lien  on  the  cargo  for 
"  freight,  dead  freight,  and  demurrage."  Only  386  tons  were 
shipped  ;  210  tons  more  could  have  been  shipped.  The  master 
claimed  a  lien  on  the  cargo  shipped  for  damages  for  failure  to  ship 
the  210  tons.     Held,  that  the  charter  gave  him  such  a  lien  (Ji). 

Case  2. — A  ship  was  chartered  to  load  a  full  cargo  at  named 
freights,  "  but  if  the  ship  should  not  be  fully  laden,  C.  to  pay  not 
only  for  the  goods  which  should  be  on  board,  but  also  for  so  much 
in  addition  as  the  ship  could  have  carried.  And,  ia  case  no  goods 
were  shipped,  then  C.  should  at  the  end  of  the  voyage  pay  full 
freight  for  the  vessel  to  A.  as  if  she  had  been  fully  loaded."  A  full 
cargo  was  not  shipped,  and  the  master  claimed  a  lien  on  the  goods 
carried  for  "  dead  freight  "  due  for  goods  not  carried.  Held,  that 
no  such  Hen  existed  at  Common  Law  (A). 

Note. — It  was  for  a  long  time  doubtful  whether  the  term 
"  dead  freight,"  in  a  clause  in  a  charterparty  giving  a  lien  for  dead 
freight,  must  not  be  confined  to  liquidated  damages,  i.e.  damages 
for  failure  to  furnish  a  full  cargo  ascertained,  or  at  any  rate 
ascertainable,  from  the  charter  itself.  The  cases  of  Pearson  v. 
Goschen  (1864)  (l)  and  Gray  v.  Carr  (1871)  (m)  supported  this 
view.  Against  it  was  the  Scotch  case  of  McLeayi  v.  Fleming 
(1871)  (li)  decided  by  the  House  of  Lords,  but  this  was  distin- 
guished by  the  judges  who  decided  Gray  v.  Carr  (m).  Incidentally 
they  pointed  out  the  inconvenience  of  a  lien  existing  for  an  unas- 
certained or  unascertainable  amount  (w),  an  inconvenience  which 
is  as  obvious  from  the  commercial  as  from  the  legal  point  of 
view. 


{h)  McLean  v.  Fleming  (1871),  L.  E.  2  H.  L.  (Sc.)  128. 

(?)  Phillips  V.  jRodie  (1812),  15  East,  547;  Birley  v.  Gladstone  (1814),  3 
M.  &  S.  205. 

(k)  Phillips  V.  Rodie,  vide  supra. 

{I)  17  C.  B.,  N.  S.  352. 

(m)  L.  R.  6  Q.  B.  522. 

(w)  Cf.  Clink  V.  Radford  (1891),  1  Q.  B.  625,  per  Lord  Esher,  at  p.  629, 
Bowen,  L.J.,  at  p.  631,  Fry,  L.J.,  at  p.  633.  Cleasby,  B.,  however,  makes 
the  just  observation  that  a  lien  for  general  average  contribution  is  equally 
in  respect  of  an  amount  that  cannot  be  known  until  an  adjustment  has  been 
prepared,  and  yet  that  lien  has  always  been  recognised,  and  does  not  in 
fact  create  inconvenience  in  its  exercise.  Gray  v.  Carr  (1871),  L.  R.  6  Q.  B. 
at  p.  530. 
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The  question  has  become  one  of  academic  interest  only  (o)  :  for 
it  must  be  taken  that  Pearson  v.  Goschen  (p)  and  Gray  v.  Carr  (q) 
are  upon  this  point  overruled  by  McLean  v.  Fleming  (r),  in  view  of 
the  decision  of  the  House  of  Lords  in  Kish  v.  Taylor  (s),  upholding 
the  decision  of  Walton,  J.,  to  the  same  eSect  {t). 


Article  162. — Damages  for  not  signing  or  presenting  Bills 

of  Lading. 

A  clause  requiring  the  captain  to  sign  bills  of  lading 
within  a  certain  time  or  pay  a  specified  sum  per  day  as 
liquidated  damages  for  delay,  or  until  the  ship  is  totally 
lost  or  the  cargo  delivered,  imposes  a  penalty,  and  the 
damages  specified  cannot  be  recovered,  but  only  the  actual 
damage  sustained,  which  must  be  proved  (u). 

Where  it  is  the  duty  of  the  charterer  to  present  bills  of 
lading  for  signature,  he  must  do  so  within  a  reasonable 
time  from  completion  of  the  loading  (v),  even  if  that  is 
completed  before  the  lay-days  expire  {x).  If  the  ship  is 
detained  in  port  by  his  delay  in  doing  so  the  shipowner 
can  recover  his  actual  loss  as  damages  for  detention, 
and  his  claim  is  not  limited  to  either  (i.)  the  demurrage 
rate  fixed  by  the  charter,  or  (ii.)  an  abatement  from 
dispatch  money  payable  to  the  charterer  (x). 

Where  advance  freight  is  made  payable  on  signing 
bills  of  lading,  and  the  shipper  A\-rongfully  delays  to 
present  bills  for  signature  till  after  the  ship  is  lost,  the 
amount  of  the  advance  freight  may  be  recovered  as 
damages  for  failure  to  present  bills  of  lading  (v). 


(o)  It  was  discussed  more  elaborately  in  a  note  to  this  Article  161  in  the 
first  six  editions  of  this  work. 

(p)  17  C.  B.,  N.  S.  352. 

(q)  L.  R.  6  Q.  B.  522. 

(r)  McLean,  v.  Fleming  (1871),  L.  R.  2  H.  L.  (Sc.)  128. 

(a)  (1912),  A.  C.  604  ;  see  the  argument  at  p.  612  and  judgment  at  p.  614. 

(t)  (1910),  2  K.  B.  309.  See  also  Bray,  J.,  in  Red  "  R  "  S.B.  Go.  v.  AUatini 
(1909),  14  Com.  Cas.  82,  at  p.  92. 

(w)  Jones  V.  Hough  (1880),  5  Ex.  D.  115;  Rayner  v.  Rederiaktiebolaget 
Condor  (1895),  2  Q.  B.  289  ;  The  Princess  (1894),  70  L.  T.  388  . 

{v)  Oriental  S.S.  Co.  v.  Tylor  (1893),  2  Q.  B.  518. 

(x)  Nolisement  Co.  v.  Runge  (1917),  1  K.  B.  160. 


(     376     ) 


SECTION  XIII. 

Jurisdiction. 

The  following  English  tribunals  have  jurisdiction  to 
decide  disputes  arising  on  charterparties  or  bills  of 
lading  : — 

I.  The  High  Court  of  Justice  ;   either  in 
(a.)  The  King's  Bench  Division,  or 

(b.)  The  Probate,  Divorce,  and  Admiralty  Division  ; 
Admiralty  Jurisdiction. 

II.  The  County  Courts. 

(a.)  Under  their  Admiralty  Jurisdiction  ; 
(b.)  Under  their  Common  Law  Jurisdiction. 

I.  The  High  Court  of  Justice. 

With  the  limitations  mentioned  below,  the  King's 
Bench  Division  has  jurisdiction  to  decide  all  disputes 
arising  on  charterparties  and  biUs  of  lading. 

The  Court  of  Admiralty  had,  before  1873,  no  original 
jurisdiction  over  claims  arising  on  charterparties  and  bills 
of  lading  (a),  other  than  that  arising  under  the  Act  of 
1861  (b).  The  Judicature  Act  of  1873  (c)  gave  to  everj- 
judge  of  the  High  Court  any  jurisdiction  which  might  have 
been  exercised  bj'  any  single  judge  of  the  Courts  whose 
jurisdiction  was  transferred  to  the  High  Court.  The  two 
judges  of  the  Admiralty  Division  have  therefore,  now, 
besides  their  original  jurisdiction  under  the  Act  of  1861  (b), 
the  same  jurisdiction  to  deal  with  disputes  arising  on  char- 
terparties and  bills  of  lading  as  is  possessed  by  any  judge 
of  the  King's  Bench  Division. 


(a)  Cf.  The  Cargo  ex  Argos  (1872),  L.  R.  5  P.  C.  at  p.  146 
(6)  24  Vict.  c.  10,  §  6,  vide  post,  p.  406. 
c)  36  &  37  Vict.  c.  66,  §  39. 
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The  limits  of  the  jurisdiction  of  the  High  Court  arise  : — 

(I.)  When  the  defendant  is  out  of  the  jurisdiction  ;  or 
(II.)  When  the  amount  in  dispute  and  recovered  is  less 
than  £100. 

(I.)  When  the  defendant  is  out  of  the  jurisdiction  {i.e. 
out  of  England  and  Wales),  leave  to  serve  a  writ  upon  him 
out  of  the  jurisdiction,  thus  subjecting  him  to  the  juris- 
diction of  the  English  Courts,  can  be  obtained  : — 

(1.)  When  the  action  is  founded  on  any  breach  within 
the  jurisdiction  of  any  contract  wherever  made,  which, 
according  to  the  terms  thereof,  ought  to  be  performed 
within  the  jurisdiction,  unless  the  defendant  is  domiciled 
or  ordinarily  resident  in  Scotland  or  Ireland  (d). 

Thus  where  freight  is  to  be  paid  in  England,  or  the  goods 
deUvered  in  England,  a  case  for  service  under  this  rule 
would  arise,  but  the  contract  must  expressly  or  by  impli- 
cation require  performance  within  the  jurisdiction.  Thus, 
in  Bell  v.  Antwerp  Line  (e),  a  charterparty  under  which  the 
charterers  agreed  to  indemnify  the  shipowner  against 
lighterage  which  would  be  incurred  at  Rio  was  held  not  to 
fall  within  this  rule.  It  follows  from  the  same  case  that  it 
is  not  enough  that  part  of  the  contract  as  to  which  no 
breach  is  alleged  is  to  be  performed  within  the  jurisdic- 
tion ;  the  breach  complained  of  must  be  of  a  part  of  a 
contract  to  be  performed  within  the  jurisdiction. 

(2.)  When  any  person  out  of  the  jurisdiction  is  a  neces- 
sary or  proper  party  to  an  action  properly  brought  against 
some  other  person  duly  served  within  the  jurisdiction  (/  ). 

Thus,  in  Massey  v.  Heynes  (g),  where  a  foreigner  dis- 
puted that  he  was  bound  by  a  charter  made  by  an  alleged 
agent  of  his  in  England,  leave  was  given  to  serve  him 
under  this  rule  in  an  action  against  himself  on  the  charter, 
or  in  the  alternative   against  the   agent  for  breach  of 


(d)  Order  XI.,  r.  1,  sub-s.  E.     See  Coinher  v.  Leyland  (1898),  A.  C.  524. 

(e)  (1891),  1  Q.  B.  103  ;  cf.  The  Eider  (1891),  P.  119  ;  TJwmpson  v.  Palmer 
(1893),  2  Q.  B.  80. 

(/)  Order  XL,  r.  1,  sub-s.  G. 

(<7)  (1888),  21  Q.  B.  D.  3.30.     See  also  the  same  procedure  in  Bennetts  v. 
Mcllwraith  (189G),  2  Q.  B.  404. 
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warranty  of  aiithorit5\  But  in  Flower  v.  jRose  (h),  a  writ 
issued  against  a  Scotch  shipowner  and  a  London  broker 
to  settle  the  amount  of  HabiHty  on  a  general  average  bond 
was  not  allowed  to  be  served  on  the  Scotch  shipowner,  on 
the  ground  that  the  broker  was  colourably  joined  and  not 
a  proper  party  to  the  action. 

Where  a  proposed  defendant  is  out  of  the  jurisdiction, 
another  remedy  is  furnished  by  the  Admiralty  Juris- 
diction Act,  1861  {i). 

(II.)  The  limitations  on  procedure  in  the  High  Court 
occasioned  by  the  amount  in  dispute  and  recovered  are  as 
follows  : — 

(1.)  If  the  plaintiff  brings  in  the  High  Court  an  action 
founded  on  contract,  and  recovers  less  than  £20,  he  shall 
have  no  costs,  if  the  action  could  have  been  conunenced  in 
the  County  Court.  If  he  recovers  more  than  £20,  but 
less  than  £100,  he  shall  not  be  entitled  to  any  more  costs 
than  he  would  have  obtained  on  such  a  judgment  in  the 
County  Court  {k). 

(2.)  If  such  an  action  is  founded  on  tort,  and  the  plain- 
tiff recovers  less  than  £10,  he  shall  have  no  costs  ;  if  more 
than  £10  but  less  than  £20,  he  shall  have  only  County 
Court  costs  (k).  But  in  either  case  the  High  Court  may 
certify  for  costs  on  the  High  Court  scale  {I). 

(3.)  If,  in  the  Admiralty  Division,  the  plaintiff  recovers 
less  than  £300  in  an  action  which  could  have  been  com- 
menced in  a  County  Court,  he  does  not  necessarily  lose  his 
costs  (m),  though  the  judge  in  his  discretion  may  deprive 
the  plaintiff  of  his  costs  on  that  ground  (n). 


(h)  7  T.  L.  R.  280 ;  cf.  also  Witted  v.  Galbraith  (1893),  1  Q.  B.  577. 

(i)  24  Vict.  c.  10,  §  6  ;   see  Article  77,  supra,  and  infra,  p.  406. 

{h}  County  Courts  Act,  1888,  §  116,  as  amended  by  County  Courts  Act, 
1903,  §  3.  The  amending  Act  increases  from  £50  to  £100  the  sum  of  which 
the  recovery  only  carries  County  Coiu-t  costs  in  cases  of  contract.  The 
provisions  of  the  Act  of  1888  as  to  the  sum  recovered  in  actions  of  tort  are 
not  affected. 

(I)  As  to  the  power  of  the  High  Court  to  give  full  costs,  and  the  cases 
decided  on  this  statute,  see  "  The  Annual  Practice." 

(m)  Eocketl  v.  Chippingdak  (C.  A.)  (1891),  2  Q.  B.  293  ;  deciding  that^  9 
of  31  &  32  Vict.  c.  71  is  impliedly  repealed. 

(n)  Cf.  The  Herald  (1890),  63  L.  T.  324;  The  Asia  (1891),  P.  121  ;  The 
Salibur^i  (1892).  P.  333.  Otherwise,  if  the  action  could  not  have  been 
brought  in  the  County  Court :   The  Zeta  (1892),  P.  285. 
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II.  The  County  Courts  have  jurisdiction  of  the  follow- 
ing kinds  : — 

(I.)  Common  Law  : — 
(a.)  Original  : 
(b.)  Remitted. 

(a.)  Original  Jurisdiction. — ^Where  the  debt  or  damage 
claimed  does  not  exceed  £100  (o).  This  may  be  increased 
by  an  agreement  by  the  parties  in  writing  (p). 

(b.)  Remitted. — Actions  of  contract  where  the  claim  does 
not  exceed  £100,  commenced  in  the  High  Court  may  be 
remitted  to  the  County  Court  (g).  There  is  no  penalty  in 
the  shape  of  disallowance  of  costs  if  they  are  not  remitted. 

(II.)  Admiralty  Jurisdiction  as  to  charterparties  and 
bills  of  lading  rests  on  the  Acts  of  1868  and  1869  (r),  which 
give  County  Courts  having  Admiralty  Jurisdiction  power 
to  deal  wdth  the  following  causes  : — 

"  Any  claim  for  damage  to  cargo  ...  in  which  the 
amount  claimed  does  not  exceed  £300  "  (s). 

"  Any  claim  arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship  {t),  or  in  relation  to 
the  carriage  of  goods  in  any  ship  {u),  and  any  claim  in 
tort  in  respect  of  goods  carried  in  any  ship,  provided  the 
amount  claimed  does  not  exceed  £300  "  («). 

The  County  Courts  have  jurisdiction  in  cases  of  charter- 


(o)  County  Com-ts  Act,  1888,  §  56,  as  amended  by  County  Courts  Act, 
1903,  §  3. 

(p)  1888  Act,  §  64.  This  jurisdiction  is  not  ousted  by  the  concurrent 
jurisdiction  of  the  Court  in  Admiralty  to  the  extent  of  £300  :  see  Reg.  v. 
Judge  of  Southend  C.  C.  (1884),  13  Q.  B.  D.  142  ;  Scovell  v.  Bevan  (1887), 
19  Q.  B.  D.  428. 

(q)  Act  of  1888,  §  65.  As  to  remitting  claims  in  tort  see  §  66  of  the  same 
Act. 

(r)  31  &  32  Vict.  c.  71,  §  3  ;   32  &  33  Vict.  c.  51,  §  2.     See  infra,  p.  406. 

(s)  The  County  Court  has  also  jurisdiction  in  excess  of  £300  upon  a  claim 
of  this  nature,  "  when  the  parties  agree  by  a  memorandum  signed  by  them 
or  by  their  attorneys  or  agents  "  that  it  shall.  See  31  &  32  Vict,  c  71, 
§  3  (4),  and  32  &  33  Vict.  c.  51,  §  2  (2). 

(t)  This  does  not  cover  bottomry  bonds  :  The  Elpis  (1872),  L.  R.  4  A.  &  E. 
1  ;  or  Cardiff  colliery  guarantees  :  The  Zeus  (1888),  13  P.  D.  188.  But  it 
gives  the  County  Court  a  wider  jurisdiction  as  to  charterparties  than  is 
enjoyed  by  the  Admiralty  Division  of  the  High  Court.  The  Montrosa  (1917), 
P.  1. 

(u)  A  broker  to  whom  by  the  terms  of  the  charterparty  commission  on 
freight  is  payable  bj'  the  shipowners  cannot  sue  under  this  section.  The 
Nuova  Baffelina  (1871),  L.  R.  3  A.  &  E.  483. 
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parties  and  bills  of  lading,  though  the  Court  of  Admiralty 
had  no  original  jurisdiction  in  respect  thereof  (x). 

Cases  brought  on  the  Common  Law  side  of  the  County 
Courts  can  be  commenced  : — 

(1.)  In  the  Court  within  whose  district  the  defendant 
resides  or  carries  on  business  at  the  time  of  plaint  (y). 

(2.)  By  leave,  either  in  the  Court  within  whose  district 
the  cause  of  action  wholly  or  partly  arose,  or  in  the  Court 
in  whose  district  the  defendants  or  one  of  them  dwelt  or 
carried  on  business  within  six  months  before  the  issue  of 
the  plaint  {y). 

A  remitted  case  on  the  Common  Law  side  will  be  sent 
either  to  the  Court  in  which  it  might  have  been  com- 
menced as  above,  or  to  any  Court  convenient  thereto  (a). 

Cases  on  the  Admiralty  side  may  be  commenced  : — 

(L)  In  the  Court  having  Admiralty  jurisdiction  in 
which  they  could  have  been  commenced  as  Common  Law 
actions  (b)  ;   or 

(2.)  In  the  Court  within  the  jurisdiction  of  which  the 
vessel  (c)  or  property  to  which  the  clause  relates  is  at  the 
commencement  of  the  proceedings  (e). 

(3.)  If  (2)  does  not  appl}^  and  only  then,  in  the  Court 
in  or  nearest  to  whose  district  the  owner  of  the  vessel,  or 
property  to  which  the  cause  relates,  or  his  agent  in  England 
resides  (e). 

The  old  limit  of  the  right  of  appeal  against  decisions  of 
the  County  Court  in  Admiralty  to  cases  where  more  than 
£50  is  recovered  is  repealed  by  §  120  of  the  County  Courts 
Act,  1888  (/).       

(x)  Cargo  ex  Argos  (1872),  L.  R.  5  P.  C.  134  ;  The  Alina  (1880),  5  Ex.  D. 
227  (C.A.) ;  Eeg.  v.  Judge  of  City  of  London  Court  (1892),  1  Q.  B.  273  (C.A.) ; 
Piigsley  v.  Ropkim  (1892),  2  Q.  B.  184  (C.A.).  See  also  The  Montrosa  (1917), 
P.  1. 

[y)  Act  of  1888,  §  74. 

{a)  Ibid.,  §  65. 

(b)  Ibid.,  §  74  ;    The  Hero  (1891),  P.  294. 

(c)  This  includes  the  chartered  vessel  in  an  action  on  a  charterparty  :  The 
County  of  Durham  (1891),  P.  1.  In  an  action  of  demurrage  against  con- 
signees of  cargo,  the  cause  relates  to  the  ship,  not  to  the  cargo  :  Pugsley  v. 
Ropkins  (1892),  2  Q.  B.  184  (C.A.). 

(e)  31  &  32  Vict.  c.  71,  §  21  ;   Pugsley  v.  Ropkin-s,  v.  s. 
(/)  The  Eden  {IS92),  P.  67. 
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SECTION  XIV. 

The  Commercial  Court. 

The  judges  of  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice  on  May  24,  1894,  passed  a  series  of  resolu- 
tions as  to  the  conduct  of  the  business  of  the  Queen's 
Bench  Division,  of  which  Resolution  14  M^as  as  follows  : — 

That  it  is  desirable  that  a  list  should  be  made  of  commercial 
causes  to  be  tried  at  the  Royal  Courts  of  Justice  by  a  Judge  alone, 
or  by  Jurors  summoned  from  the  City,  and  that  a  Commercial 
Court  should  be  constituted  of  judges  to  be  named  by  the  judges 
of  the  Queen's  Bench  Division. 

To  carry  out  this  resolution,  in  February,  1895,  rules 
made  by  the  judges  of  the  Queen's  Bench  Division  were 
pubhshed,  and  the  late  Mr.  Justice  (afterwards  Lord 
Justice)  Mathew,  who  together  with  the  late  Lord  Russell 
of  Kjllowen,  Lord  Chief  Justice  of  England,  and  Mr.  Jus- 
tice Colhns  (afterwards  Lord  Colhns  of  Kensington,  a  Lord 
of  Appeal),  were  the  first  judges  nominated  as  judges  of 
the  Commercial  Court  by  the  judges  of  the  Queen's  Bench 
Division,  sat  for  the  first  time  in  the  Commercial  Court  on 
March  1,  1895. 

The  rules  above  referred  to  were  as  follows  : — 

Commercial  Causes. 

Notice. 

The  judges  of  the  Queen's  Bench  Division  desire  to  make,  in 
accordance  with  the  existing  rules  and  orders,  further  provision 
for  the  dispatch  of  commercial  business  as  herein  provided  : — 

1.  Commercial  causes  include  causes  arising  out  of  the  ordinary 
transactions  of  merchants  and  traders  ;  amongst  others,  those 
relating  to  the  construction  of  mercantile  documents,  export  or 
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import  of  merchandise,  affreightment,  insurance,  banking,  and 
mercantile  agency  and  mercantile  usages. 

2.  A  separate  list  for  summonses  in  commercial  causes  will  be 
kept  at  chambers.  A  separate  list  will  also  be  kept  for  the  entry 
of  such  causes  for  trial,  but  no  cause  shall  be  entered  in  such  hst 
which  has  not  been  dealt  with  by  a  judge  charged  with  commercial 
business,  upon  applications  by  either  party  for  that  purpose,  or 
upon  summons  for  directions  or  otherwise. 

3.  With  respect  to  town  commercial  causes,  it  is  considered 
desirable,  with  a  view  to  dispatch  and  the  saving  of  expense,  that 
all  applications  shall  be  made  direct  to  the  judge  charged  with 
commercial  business,  and  with  respect  to  country  commercial 
causes  applications  may,  by  consent  of  the  parties,  be  made  to 
him  in  like  manner. 

4.  As  to  commercial  causes  already  entered  for  trial,  application 
may  be  made  to  such  judge  by  either  party  to  enter  the  same  in 
the  commercial  cause  hst. 

5.  Applications  in  commercial  causes  under  Order  XIV.  shall  be 
made  as  heretofore,  but  where  leave  to  defend  has  been  given  such 
causes  may  be  dealt  with  like  other  commercial  causes. 

6.  AppUcation  may  be  made  to  such  judge  under  the  provisions 
of  the  Judicature  Act,  1894,  and  the  rules  thereunder,  or  by  con- 
sent, to  dispense  with  the  technical  rules  of  evidence,  for  the 
avoidance  of  expense  and  delay  which  might  arise  from  commis- 
sions to  take  evidence  and  otherwise. 

7.  AppUcation  may  also  be  made  to  such  judge,  after  writ  or 
originating  summons,  for  his  judgment  on  any  point  of  law. 

8.  Such  judge  may  at  any  time  after  appearance,  and  without 
pleadings,  make  such  order  as  he  thinks  fit  for  the  speedy  deter- 
mination, in  accordance  with  existing  rules,  of  the  questions  really 
in  controversy  between  the  parties. 

9.  Parties  may,  if  they  so  desire,  agree  that  the  judgment  or 
decision  of  such  judge  in  any  case  or  matter  shall  be  final. 

10.  Application  may  be  made  to  such  judge  in  urgent  cases  to 
fix  an  early  day  for  the  hearing  of  any  cause  or  matter. 

11.  Summonses  may  be  entered  in  the  hst  of  commercial  sum- 
monses on  and  after  Wednesday,  the  20th  day  of  February  next ; 
these  will  be  heard  by  Mr.  Justice  Mathew,  who,  on  Friday,  the 
1st  day  of  March  next,  will  sit,  and  thenceforward  will,  until 
further  notice,  and  as  far  as  is  practicable,  continue  to  sit  {de  die 
in  diem)  for  the  dispatch  of  commercial  business.  Where  neces- 
sary, other  judges  of  the  Queen's  Bench  Division  will  assist  in 
the  disposal  of  commercial  business. 

12.  Country  commercial  causes  will  be  tried,  as  is  usual,  at  the 
assizes. 

By  order. 
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Order  dated  25th  June,  1896. 
Commercial  Causes. 

Great  inconvenience  has  been  caused  in  the  arrangement  of 
the  Commercial  List  of  cases,  through  parties  who  have  had  days 
fixed  for  trial  not  apprising  the  Court  of  the  settlement  or  with- 
drawal of  such  cases.  The  result  has  been  that  other  parties  who 
would  have  been  able  to  try  their  cases  on  those  days  have  been 
unable  to  secure  them,  and  days  are  thereby  frequently  wasted  so 
far  as  the  Commercial  List  is  concerned. 

The  parties  are  required,  therefore,  in  cases  for  which  days  have 
already  been  fixed,  to  give,  where  time  will  admit  of  it,  notice  to 
the  clerk  to  the  judge  having  charge  of  the  Commercial  List,  seven 
days  before  the  day  fixed  for  the  trial,  that  they  will  be  prepared 
to  try  on  such  day  ;  otherwise  such  cases  will  be  struck  out  of 
the  Ust. 

Where  time  will  not  admit  of  seven  days'  notice,  the  earliest 
practicable  notice  must  be  given.  As  to  cases  in  which  days  for 
trial  shall  hereafter  be  fixed,  a  like  notice  must  be  given  (unless 
otherwise  specially  ordered),  and  on  failure  to  give  the  required 
notice  in  any  case,  such  case  will  be  struck  out  of  the  list. 

The  procedure  of  the  Commercial  Court  thus  estabUshed 
does  not  depend  on  any  hard  and  fast  rules,  but,  while 
varying  slightly  according  to  the  views  of  the  particular 
judge  taking  the  list  at  any  time,  runs  on  fairly  well- 
defined  hnes,  the  object  of  the  Court  being  to  get  the  real 
question  in  dispute  tried  as  soon  as  possible,  with  as  few 
technicahties  as  to  parties  or  evidence,  and  as  few  pre- 
liminary proceedings  as  possible.  The  first  step  is  to 
apply  for  transfer  of  the  case  to  the  Commercial  List. 
This  apphcation  is  usually  made  as  the  first  head  of  claim 
in  a  summons,  a  form  of  which  will  be  found  below,  asking 
for  directions  as  to  all  interlocutory  proceedings  up  to  the 
trial  of  the  action.  All  summonses  in  the  Commercial 
Court  are  heard  by  the  judge,  questions  of  taxation  only 
being  referred  to  one  particular  master. 

The  apphcation  for  transfer  may  be  made  ex  parte  {a), 
but  the  other  party  can  subsequently  set  aside  the  transfer, 
if  the  case  is  not  a  commercial  one.  The  apphcation  is, 
however,  only  made  ex  parte  if  it  is  desired  to  make  an 


(a)  Barrie  v.  Peruvian  Corporation  (1896),  I  Q.  B.  208  (C.A.). 
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urgent  application  immediately  on  issue  of  the  wTit,  when 
the  ex  parte  application  can  be  made  for  transfer  and  for  an 
interim  injunction,  or  other  urgent  order.  An  appeal  Hes 
from  an  order  to  transfer  (&).  In  cases  where  it  is  desired 
to  serve  a  writ  out  of  the  jurisdiction  in  a  commercial  case, 
the  practice  is  to  issue  an  ordinary  writ,  apply  for  its 
transfer  to  the  Commercial  Court,  and  for  leave  to  serve 
a  concurrent  writ  or  notice  of  writ,  as  the  case  may  be, 
out  of  the  jurisdiction.  Any  subsequent  apphcation  by 
the  defendant  must  then  be  made  to  the  judge  taking  the 
Commercial  List. 

For  a  cause  to  be  entered  in  the  list  it  must  be  a  "  com- 
mercial cause."  A  definition  of  such  a  cause  is  attempted 
in  rule  1  ;  but  the  definition  does  not  throw  much  hght  on 
the  matter.  The  definition  really  depends  on  the  views 
of  the  particular  judge  taking  the  list  at  the  time.  If  the 
parties  consent  to  the  transfer,  the  judge  does  not  closely 
scrutinise  whether  the  case  comes  within  any  particular 
definition.  In  cases  where  the  transfer  is  opposed,  it 
becomes  necessary  to  decide  whether  the  cause  is  com- 
mercial. Speaking  generally,  cases  relating  to  poUcies  of 
insurance,  charterparties  and  bills  of  lading,  and  banking, 
are  always  transferred.  Cases  relating  to  the  Stock  Ex- 
change are  transferred  if  they  appear  to  involve  substan- 
tial questions  as  to  the  rules  and  usages  of  the  Stock 
Exchange,  but  not  if  they  are  mere  debt-coUecting  actions 
and  claims  for  differences.  Cases  relating  to  bills  of 
exchange  stand  on  somewhat  the  same  footing  ;  any  case 
involving  a  real  question  under  the  law  merchant  is 
transferred,  but  mere  debt-collecting  actions  on  accommo- 
dation bills  are  not.  Many  company  cases  are  transferred, 
especially  those  involving  the  construction  of  agreements 
for  promotion,  reconstruction,  and  similar  matters,  some, 
but  not  many  cases  of  misrepresentations  in  prospectuses 
have  been  dealt  with.  Cases  relating  to  the  sale  of  goods, 
especially   for   shipment   or   import,    are   always   taken. 


(6)  Sea  Insurance  Co.  v.  Carr  (1901),  1  K.  B.  7. 
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unless  they  appear  to  be  mere  debt-collecting  actions, 
involving  no  point  of  commercial  law  or  usage.  Oases 
relating  to  the  above  matters  may  be  transferred  from  the 
Chancery  Division  (c). 

The  power  of  the  High  Court  (O.  XXVI.,  rule  5)  to  give 
a  judgment  in  the  form  of  a  declaration  of  right  may 
sometimes  be  usefully  invoked.  A  question  whether  the 
parties  were  bound  by  a  contract,  which  if  binding  would 
continue  in  force  for  over  a  year,  has  been  the  subject  of 
such  a  form  of  decision  {d). 

When  a  case  is  transferred,  at  the  same  time  directions 
for  its  trial  are  usually  given  on  the  summons,  a  form  of 
which  is  printed  at  the  end  of  this  chapter. 

Points  of  Claim  and  Defence. — These  are  substituted  for 
the  Statement  of  Claim  and  Defence  in  the  High  Court 
Rules.  They  are  intended  to  be  shorter  and  less  technical 
than  pleadings,  and  to  tell  the  opponent  and  the  Court 
what  the  points  to  be  raised  are  ;  they  should,  however, 
include  particulars  where  particulars  are  necessary. 

At  first  the  practice  of  the  Court  was  to  make  the 
deHvery  of  points  of  claim  and  defence  simultaneous. 
Now  seven  days  is  usually  allowed  for  points  of  claim, 
and  seven  days  following  their  delivery  for  points  of 
defence,  but  these  times  are  sometimes  shortened. 

Interrogatories  are  rarely  allowed,  and  then  only  few  and 
short  ones.  Their  chief  justification  is  to  avoid  a  com- 
mission, for  which  object  the  Commercial  Judge  will 
permit  a  great  deal.  The  information  asked  for  by  inter- 
rogatories is  frequently  ordered  to  be  given  by  way  of 
particulars. 

Lists  of  Documents. — These  take  the  place  of  the  old 
affidavits  of  documents  ;  they  are  not  sworn  to,  and  the  £5 
fee  is  not  required.     The  judges  expect  solicitors  and 


(c)  Baerlein  v.  Chartered  Bank  (1895),  2  Ch.  488. 

(d)  Socide  Maritime  v.  Venus  Co.  (1904),  9  Com.  Cas.  289.  See,  however, 
Glasgow  Navigation  Co.  v.  Iron  Ore  Co.  (1910),  App.  Cas.  293,  in  which  the 
House  of  Lords  declined  to  answer  a  hypothetical  conundrum.  And  see 
Gvaranty Co.Y. Hannay (\Q\5),2\0ortx.Q&s.Ql ;  Stephenson  v.  Grant  (1917), 
33  T.  L.  R.  174. 

B.C.  p.  25 
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counsel  practising  before  them  to  see  that  the  lists  of 
documents,  though  not  on  oath,  are  complete,  and  any 
case  of  non-disclosure  of  a  material  document  seriously 
prejudices  the  case  of  the  party  failing  to  disclose  it. 

Mode  of  Trial. — It  is  not  uncommon  to  order  preli- 
minary questions  of  law  or  construction,  which  if  decided 
one  way  may  put  an  end  to  the  litigation,  to  be  tried  at 
once  (e).  The  Court  of  Appeal  has,  however,  intimated 
that  where  such  an  order  is  made,  the  trial  of  the  main 
question  must  be  postponed  till  the  appeal,  if  any,  is 
disposed  of  (/ ). 

Most  of  the  cases  tried  in  the  Commercial  Court  are 
tried  without  a  jury  ;  but  if  a  jury  is  desired  it  is  usually 
granted  in  a  suitable  case  {g)  ;  a  condition  has  sometimes 
been  imposed  that  if  the  jury  disagree,  the  matter  shall  be 
decided  bj'  the  judge. 

Evidence. — The  only  powers  of  the  Court  in  the  absence 
of  consent  are  not  peculiar  to  it,  but  are  derived  from 
Order  XXX.,  rule  7,  of  the  Rules  of  the  High  Court, 
viz.  : — "  On  the  hearing  of  the  summons  "  (for  directions) 
"  the  Court  or  a  judge  may  order  that  evidence  of  any 
particular  fact  to  be  specified  in  the  order  shall  be  given 
by  statement  on  oath  of  information  and  behef,  or  by 
production  of  documents  or  entries  in  books,  or  by  copies 
of  documents  or  entries,  or  otherwise  as  the  Court  or 
judge  may  direct  "  :  and  from  that  part  of  Order  XXXVII., 
rule  1,  which  directs  that  "  a  judge  may  at  any  time,  for 
sufficient  reason,  order  that  any  particular  fact  or  facts 
may  be  proved  by  affidavit,  or  that  the  affidavit  of  any 


{f.)  The  abortive  result,  after  arrival  in  the  House  of  Lords,  of  an  attempt 
to  adopt  this  course  in  Norfolk,  etc.  Co.  v.  Virginia  Carolina  Co.  (1913),  A.  C. 
52,  may  well  cause  hesitation  in  the  future.  See  also  Western  S.S.  Co.  v. 
Anuiral  (1914),  3  KB.  55. 

(/ )  The  Maori  King  (1895),  2  Q.  B.  at  p.  556.  Such  appeals  are  put  by 
the  C-  A.  in  the  final  list  of  appeals,  though  interlocutory  notice  may  have 
to  be  given. 

[g)  Jury  cases  in  the  Commercial  Court  are  now  tried  by  City  of  London 
Juries.  And  per  contra  where  trial  of  a  case  by  a  Citj^  of  London  Jury  has 
been  ordered  in  K.  B.  chambers  there  should  be  a  formal  application  for 
transfer  to  the  Commercial  List  and  subsequent  interlocutory  applications 
be  made  to  the  judge  in  charge  of  that  list.  Barnes  v.  Lawson  (1911),  16 
Com.  Cas.  74. 
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witness  may  be  read  at  the  hearing  or  trial,  on  such  con- 
ditions as  the  Court  or  judge  may  think  reasonable." 
These  rules,  of  course,  apply  to  all  divisions  of  the  High 
Court,  but  are  not  habitually  acted  upon  except  in  the 
Commercial  Court.  In  practice  logs,  protests,  and  average 
statements,  are  constantly  used  as  evidence  of  the  facts 
stated  therein  ;  the  evidence  of  foreign  witnesses  is 
received  by  sworn  declarations  or  affidavit,  usually 
communicated  to  the  other  side  before  an  order  is  made 
for  their  admission  as  evidence,  and  commissions  are  very 
rarely  granted,  except  on  terms  that  their  costs  are 
reserved  to  the  judge  at  the  trial,  and  with  the  prospect 
of  the  party  whose  objection  has  rendered  them  necessary 
having  to  pay  the  costs  thereof  in  any  event. 

Time  of  Trial. — The  judge  sometimes  fixes  a  day  for  the 
trial  on  the  hearing  of  the  summons  to  transfer.  In  this 
case  the  practical  inconvenience  arises  that  the  case  cannot 
be  entered  for  trial  in  the  Associate's  List  until  the  plead- 
ings, or  the  points  corresponding  thereto,  are  closed,  and 
a  fee  paid.  The  Judge's  List  and  the  Associate's  List  are 
therefore  widely  dissimilar.  Where  cases  stand  1,  2,  3  for 
May  1,  in  the  Judge's  List,  the  Associate's  List  may  show 
only  3  entered,  which  will  take  precedence  of  1  and  2 
accordingly.  The  remedy  appears  to  be  to  treat  the 
Judge's  List  as  the  Associate's  List,  to  require  the  fee  to 
be  paid  when  the  order  fixing  the  day  is  drawn  up,  to 
allow  subsequent  deposit  of  pleadings  with  the  asso- 
ciate, and  to  make  it  the  duty  of  the  solicitors  in  the  cause 
to  communicate  settlement  of  case  forthwith  to  the  Court, 
allowing  a  suitable  fee  on  taxation. 

The  judges  who,  up  to  the  end  of  the  year  1916,  have 
sat  in  the  Commercial  Court,  are  as  follows  : — Lord  Russell 
of  Killowen,  L.C.J.  ;  Mathew,  J.  ;  Collins,  J.  ;  Ken- 
nedy, J.  ;  Bigham,  J.  ;  Walton,  J.  ;  Channell,  J. 
Bray,  J.  ;  Pickford,  J.  ;  Hamilton,  J.  ;  Scrutton,  J. 
Bailhache,  J.  ;  Rowlatt,  J.  ;  Atkin,  J.  ;  Sankey,  J. 
and  (for  a  short  time,  though  not  on  the  rota  (h))  Bruce,  J., 


(h)  The  rota  of  judges  to  sit  in  the  Court  existed  in  its  earlier  days.     It 

25—2 
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and  Phillimore,  J.  The  proceedings  of  the  Court  are 
far  quicker  than  those  of  the  ordinary  hsts  of  the  King's 
Bench  Division,  actions  being  sometimes  disposed  of  in 
less  than  a  month  from  WTit  issued,  and,  it  is  beUeved,  are 
considerably  cheaper,  and  more  satisfactory  to  commercial 
men. 

Form  of  Commercial  Summons. 

Let  all  parties  attend  {formal  parts)  on  the  hearing  of  an 
application  : — 

That  the  action  be  transferred  to  the  Commercial  List. 

That  points  of  claim  be  dehvered  by  the  plaintiffs  in  

days. 

That  points  of  defence  be  delivered  by  the  defendants  in 

days  afterwards. 

That  hsts  of  documents  be  exchanged  between  the  parties  in 
days  {i). 

That  the  action  be  tried  with  [or  without]  a  jury  on . 

That  the  costs  of  this  apphcation  be  costs  in  the  cause. 


seems  now  to  have  disappeared,  and  all  the  judges  of  the  K.  B.  D.  are 
available. 

(i)  The  order  in  this  form  means  what  it  says,  i.e.  m days  from  the 

date  of  the  order,  and  not  after  delivery  of  the  Points  of  Defence.     Some- 
times the  order  is  espresslj'  made  in  the  form  "  in days  after  delivery  of 

points  of  defence." 
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In  the  first  five  editions  of  this  work  there  were  printed  certain 
typical  forms  of  charterparties  and  bills  of  lading,  although  it 
was  not  thought  necessary  or  desirable  to  print  a  large  and 
indiscriminate  collection. 

Owing  to  the  increase  in  the  number  of  problems  considered 
and  cases  decided  by  the  Courts,  this  work  has  grown  in  bulk 
with  each  edition  (a).  Since  the  fifth  edition,  in  order  to  prevent 
that  bulk  becoming  vmwieldy,  it  has  been  thought  desirable  to 
omit  the  forms  previously  printed  in  this  appendix. 

The  forms  of  bills  of  lading  in  use  by  regular  lines,  and  also 
forms  of  well-recognised  charterparties,  can  be  procured  at  the 
stationers'  shops  in  the  City  or  in  other  shipping  localities, 
especially  in  the  neighbourhood  of  such  places  as  the  Baltic  (b). 


{a)  The  first  edition  published  in  1886  contained  325  pages  and  references 
to  about  1000  cases.  The  present  edition  contains  references  to  about 
1790  cases. 

(6)  This  has  existed  for  some  time.  "  Bills  of  lading  are  commonly  to  be 
had  in  print  in  all  places  and  several  languages."  (Malynes,  Lex  Mercatoria 
(3rd  ed.,  1686),  p.  97.)  An  advertisement  in  that  work,  "  A  Catalogue  of 
Books,  etc.  Sold  by  Robert  Home  at  the  South  Entrance  of  the  Royal 
Exchange,  London,"  includes  "  Bills  of  Lading  in  French,  Dutch,  Spanish, 
Italian,  and  English.''  It  also  includes  various  patent  medicines,  among 
which  are  "  Lockyer's  Pills."  The  tomb  of  Lockyer,  in  St.  Saviour'*, 
Southwark,  has  an  epitaph  in  which  occur  the  lines  : — 

"  His  Virtues  and  his  Pills  are  so  well  known. 
That  Envy  can't  confine  them  under  stone. 
But  they'll  survive  his  dust,  and  not  expire 
Till  all  things  else  at  th'  Universal  Fire." 


(     390     ) 
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Practice  in  loading  and  discharging  General  Ships  in  the  Leading 
Ports  of  Great  Britain. 

The  following  accounts  of  the  customs  of  the  ports  of  London, 
Liverpool,  Bristol,  Glasgow,  and  Hull,  as  they  existed  in  1914, 
were  carefully  compiled,  and  revised  by  merchants  in  those  ports 
for  the  7th  edition.  They  apply  in  the  absence  of  any  special 
agreement  or  custom  in  any  particular  trade.  It  is  hoped  they 
will  be  useful  both  to  merchants  and  shipowners  not  belonging 
to  those  ports,  and  to  lawyers,  though,  in  view  of  the  changed 
conditions  prevailing  during  the  years  1914-1917,  the  customs  of 
each  port  may  have  temporarily  changed. 

A. — Practice  op  Port  of  London. 
L — In  Loading. 

The  shipper  has  sometimes  "  engaged  "  so  much  cargo  in  the 
ship  beforehand  by  agreement  with  the  shipowner  or  shipbroker, 
such  agreement,  in  the  absence  of  express  stipulations,  being 
understood  to  be  on  the  terms  of  the  printed  bill  of  lading  of  the 
line  or  firm,  if,  as  is  usually  the  case,  there  is  such  a  printed 
bill,  or,  if  not,  on  reasonable  and  ordinary  terms  of  shipment. 
But  not  unfrequently  no  previous  engagement  of  goods  takes 
place. 

Short-sea  traders  and  coasting  steamers  usually  load  in  the 
river,  either  overside  or  at  a  wharf.  The  following  paragraphs 
relate  to  the  larger  steamers,  which  load  in  the  docks.  These 
are  now  the  propertv  of  the  Port  Authority  under  the  Port  of 
London  Act  (8  Edw.  VII.  cap.  68). 

I.  Goods  sent  by  land  to  the  ship  : — 

The  shipper  or  the  shipper's  agent,  acting  on  instructions  for 
shipping  forwarded  to  him  by  the  shipper,  sends  the  goods  to  the 
dock  where  the  ship  is  to  load. 

(1.)  //  they  are  sent  by  road,  the  carman  has  with  him  a 
"  shipping  note  "  : — 

"  To  the  Superintendent  of  the  X.  Docks.  Please  receive  the 
undermentioned  packages  to  be  shipped  on  board  the  /S."  (here 


APPENDIX   II.  391 

follows  description  of  marks,  numbers,  and  packages).     "  From 
F.,  shipper." 

The  carman  has  also  a  "  cart  note"  or  ordinary  form  of  receipt 
for  the  goods.  The  servants  of  the  Port  Authority  sign  the 
"  cart  note,'"  and  return  it  to  the  carman,  keeping  the  shipping 
note  as  their  authority  for  receiving  and  shipping  the  goods.  On 
the  next  day  the  Port  Authority  forward  to  F.,  the  shipper,  the 
account  of  their  doch  charges,  known  as  the  wharfage  note,  which 
also  acknowledges  receipt  of  the  goods,  and  corresponds  to  the 
mate's  receipt.  The  goods  are  not  shipped  till  these  charges  are 
paid  ;  but  to  prevent  delay,  large  shippers  have  a  deposit  account 
with  the  Port  Authority,  and  make  out  the  shipping  note  "  charges 
to  our  deposit  account  "  ;  or  the  broker  loading  the  ship  guarantees 
to  the  Port  Authority  the  dock  charges  on  all  goods  shipped  in 
his  ship. 

(2.)  //  the  goods  are  sent  by  rail,  there  is  no  shipping  note  ;  the 
railway  rate  covers  the  dock  charges,  and  the  shipper  has  no 
intimation  of  the  arrival  of  the  goods  at  the  dock  from  the  Port 
Authority,  but  receives  an  advice  note  from  the  depot  of  the  rail- 
way that  the  goods  have  come  to  hand  and  have  been  forwarded 
as  addressed. 

Goods  at  the  dock  are  "  tallied  "  by  the  shipowner,  either 
when  put  on  board,  or  on  delivery  into  the  dock  shed,  at  the 
ship's  option  ;  where  the  tallying  takes  place  makes  no  difference 
in  the  shipowner's  liability,  though  it  may  render  it  more  diffi- 
cult for  him  to  prove  the  goods  were  lost  before  shipment  if  he 
does  not  tally  into  the  ship.  If  tall}ang  is  omitted,  the  pro- 
duction of  the  "  dock  charge  "  or  wharfage  note  by  the  shipper  is 
usually  accepted  by  the  shipowner  as  entitling  him  to  bills  of 
lading.  When  all  the  land-borne  goods  are  loaded,  the  Port 
Authority  present  to  the  mate  for  signature  a  list  of  such  goods 
thus  : 

"  X.  Export  Docks.  Received  from  the  X.  Docks,  the 
under-mentioned  goods  on  the  ship  S.,  master  E.,  bound  for  Z. 
Marks.  .  .  .  Nos.  .  .  .  Packages.  .  .  .  Shippers.  ...  In  good 
order.     Contents  unknown  "  {a). 

The  Port  Authority  do  not  deliver  goods  to  the  ship  unless 
they  are  in  apparent  good  order,  without  having  had  direct 
instructions  from  the  shipper  or  shipowner. 

The  shipper  then  purchases  a  printed  form  of  the  bill  of  lading 
of  the  particular  line  or  firm,  fills  it  up  with  particulars  of  the 
goods  shipped,  and  leaves  it  for  signature  at  the  office  of  the  ship- 
owner or  broker.  It  is  there  checked,  usually  with  the  "  tally- 
book  "  kept  by  the  ship,  signed,  if  found  correct,  and  delivered 
to  the  applicant  without  his  necessarily  producing  any  document 
or  receipt.  In  this  there  is  obviously  some  risk  of  a  fraudulent 
application,  but  in  practice  it  is  slight. 


(a)  See  Article  52, 
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II.  Goods  sent  to  ship  by  water : — 

Witli  these  the  Port  Authority  have  nothing  to  do.  The 
lighterman  bringing  the  goods  delivers  an  order  or  receiving  note  : 
"  Please  receive  in  good  order  on  board  ship  S.  "  (particulars  of 
goods),  "  F.  shipper."  The  mate  signs  a  receipt  (6),  "  Received  in 
good  order,"  etc.,  making  a  note  on  the  receipt  of  any  goods 
damaged.  A  receipt  without  such  note  is  a  '"  clean  receipt,"  and 
some  orders  to  ship  have  a  clause  : — "  No  goods  to  be  taken  on 
board  for  which  a  clean  receipt  cannot  be  given,  or  ship  will  be 
held  responsible." 

The  ship  is  entitled  by  custom  to  keep  the  lighter  alongside 
for  three  days  free,  after  which  demurrage  becomes  payable  at 
the  customary  rate  of  Is.  6d.  per  day  per  barge,  but  this  is  often 
modified  in  practice  (c)  or  by  special  agreement. 

The  ship  forwards  the  receiving  note  to  the  broker's  office  and 
the  broker  delivers  the  bill  of  lading,  which  has  been  previously 
left,  filled  up  by  the  shipper  on  the  firm's  printed  form,  to  the 
producer  of  the  mate's  receipt  or  to  the  shipper  {d). 

Should  the  lighter  be  too  late  for  a  steamer  the  goods  will 
not  be  landed  unless  on  the  order  of  some  one,  who  thereupon 
becomes  responsible  for  the  dock  charges.  The  goods  are  then 
treated  as  if  they  had  come  by  land.  The  lighterman  gets  a 
receipt  for  the  goods  from  the  Port  Authority. 

Labour. — -The  Port  Authority  unloads  from  carts  into  ware- 
house, and  trucks  the  goods  loaded  from  the  warehouse  on  to  the 
quay  at  the  shipper's  expense.  They  are  then  slung,  lowered 
into  the  hold,  and  stowed  by  a  stevedore  employed  by  the  ship. 
Where  the  lowering  is  done  by  the  dock  cranes,  the  Port  Authority 
charge  the  stevedore  for  their  use,  and  guarantee  the  soundness 
of  machinery  and  gear,  but  do  not  take  the  risk  of  working  them. 
The  stevedore  is  instructed  as  to  place  of  stowage  by  a  repre- 
sentative of  the  shipowner  or  broker,  but  not  as  to  the  method  of 
stowage. 

Waterborne  goods  are  slung  in  the  lighter,  raised,  lowered, 
and  stowed  by  the  stevedore  ;  the  ship's  hand- winch  or  crane  is 
used  ;  the  ship  guarantees  soundness  of  the  gear  she  supplies, 
and  the  stevedore  finds  the  labour,  but  the  exact  proportions  in 
which  gear  is  supplied  by  the  stevedore  or  the  ship  vary  very 
much. 

II. — Practice  in  Unloading  at  the  Docks  in  London. 

The  practice  of  the  docks  in  London  formerly  under  the  con- 
trol of  the  London  and  India  Docks  Company, — viz.  the  East 
India,  West  India,  South- West  India  and  Tilbury  Docks,  formerly 


(6)  See  Article  51,  and  Armstrong  v.  Allan  (1892).  8  T.  L.  R.  613. 

(c)  Thus  for  railway  barges  demurrage  is  10<.  per  day  ;  for  sailing  barges  it 
is  20s. 

(d)  See  Article  51.     ''  Mate's  receipt." 
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owned  by  the  East  and  West  India  Dock  Company,  and  amalga- 
mated with  the  London,  St.  Katharine,  Victoria,  and  Albert 
Docks,  formerly  owned  by  the  London  and  St.  Katharine  Dock 
Company — has  been  modified  as  to  unloading  since  1890.  The 
Dock  Companies  formerly  claimed  the  sole  right  to  discharge 
cargoes  (g),  taking  the  goods  from  hold  to  ship's  rail  or  tackle 
as  agents  of  the  shipowner,  and  from  thence  to  the  sheds  and  on 
as  agents  of  the  consignees.  The  practice  of  the  Dock  Company 
was  subsequently  varied  in  the  particular  docks.  In  the  Albert 
and  Victoria  Docks  they  refused  to  discharge  ships  at  all,  and 
let  quay-space  to  shipowners  as  long  as  there  was  any  vacant ; 
they  also  let  quay-space  to  shipowners  doing  their  own  work  in 
the  South- West  and  West  India  Import  Dock.  They  refused  to 
let  quay-space  to  shipowners  in  the  London  and  East  India 
Docks.  In  the  Tilbury  Dock  the  whole  of  the  work  was  done 
by  shipowners  or  their  contractors,  quay-space  being  let  as  in  the 
Victoria  and  Albert  Docks.  There  is  no  principle  or  legal  justi- 
fication for  this  difference  of  practice,  which  is  based  on  money 
considerations  and  practical  convenience.  The  refusal  to  let 
quay-space,  now  very  unusual,  is  of  doubtful  legality  (/).  Much 
of  the  discharge  of  ships  is  now  done  by  the  shipowners,  who  place 
the  goods  in  the  dock  sheds,  or  on  trucks  or  lighters,  being  paid  for 
work  after  the  ship's  side  by  the  Dock  Companies  as  agents  of  the 
consignees. 

The  Port  Authority  has  not  at  present  varied  the  practice  of  the 
Dock  Companies  in  this  respect. 

On  the  arrival  of  the  ship  in  dock  the  captain,  broker,  or 
owner  hands  to  the  Port  Authority  a  "  stop  for  freight,"  as 
follows  {g) : — 

"  To  the  Port  Authority  of  London. 

"  I  hereby  give  you  notice  to  detain  all  the  undermentioned 
goods,  excepting  samples  of  the  same,  which  shall  be  landed  in 
your  docks,  and  now  on  board  the  ship  *S'.  from  X.,  until  the 
freight  due  thereon  as  herein  specified  shall  be  duly  paid  or 
satisfied,  in  proof  of  which  you  will  be  pleased  to  receive  the 
directions  of  Messrs.  B. 

"  Signed  (captain,  owner,  or  broker)." 

Particulars  of  goods  and  amount  of  freight  claimed  follow. 
These  may  be  filled  in  "  all  goods  landed,  freight  as  per  bill  of 
lading  "  to  cover  the  whole  cargo. 

The  vessel  is  "  reported  "  at  the  custom  house  by  her  master, 


(e)  Dick  V.  Badart  (1883),  10  Q.  B.  D,  387  ;  see  also  P.  L.  A.  v.  Cairn  Line 
(1913),  18  Com.  Cas.  72. 

(/)  See  Association,  etc.  v   L.  <t-  /.  Docks  (1892),  3  Ch   242. 

(g)  As  to  the  statutory  effect  of  this  :  see  57  &  58  Vict.  c.  GO,  s.  494, 
Appendi.x  III. 
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and  is  then  ready  to  deliver  [h).  By  the  custom  of  the  port 
of  London  unless  modified  by  special  customs  in  particular 
trades  (?)  or  docks  (k).  or  express  stipulations  {I),  the  consignees 
have  forty-eight  hours  from  the  report  to  pass  the  entries  of 
their  goods  at  the  custom  house  and  take  dehvery  [m).  From 
the  expiration  of  that  time  warehouse  charges  at  the  docks, 
and  the  cost  of  delivery  into  lighters,  must  be  paid  by  the 
consignee. 

The  consignee  can  do  one  of  two  things  : — ■ 

(1.)  Without  having  his  goods  warehoused  at  the  dock,  he 
can  send  a  barge  alongside  the  ship  and  take  the  goods  out  of 
dock  for  landing  at  a  wharf.  This  is  known  as  an  "  overside 
entry.'" 

(2.)  He  can  warehouse  his  goods  at  the  dock,  on  their  being 
landed  on  the  quay  :   known  as  a  "  landing  entry.'''' 

The  stop  for  freight  at  the  dock  only  applies  to  "  landing 
entries." 

I.  In  overside  entries  the  consignee  takes  his  bill  of  lading  to 
the  office  of  the  owner  or  broker,  and.  if  the  freight  is  unpaid, 
either  by  payment  of  freight,  or  on  credit  at  the  risk  of  the  broker, 
gets  in  exchange  for  it  an  "  overside  pass  "  (w). 

"  To  the  chief  officer,  ship  S.,  from  X. 

"  You  may  pass  overside  for  Z.  wharf  "  (goods  described  as  in 
bill  of  lading). 

In  such  a  case  the  lighterman  lodges  the  overside  pass  with  the 


(/;)  But  by  the  practice  of  the  port  discharge  may  take  place  before  report, 
in  the  presence  of  a  custom  house  officer  :  Major  and  Field  v.  Grant  (1902),  7 
Com.  Cases,  231. 

(0  E.g.  Asie  v.  Stumore  (1884),  1  C.  &  E.  319,  in  the  orrain  trade  ;  Marzetti 
v.  Smith  (1884),  49  L.  T.  580.  In  the  fruit  trade  an  attempt  to  prove  a 
varying  custom  failed  in  The  Clan  Macdonald  (1883).  8  P.  D.  178. 

(k)  As  in  Pttrocochino  v.  Bolt  (1874),  L.  R.  9  C.  P.  355,  where  a  custom  of 
twentj^-four  hours  was  proved  by  the  Victoria  Docks.  The  Dock  Companies 
generally  used  to  endeavour  to  establish  a  custom  of  twenty-four  hours. 

[1)  For  special  stipulations  in  the  bill  of  lading,  especially  the  "  London 
clause,"  allowing  landing  immediately  on  arrival,  cnchng  ship's  risks,  see 
Article  127.  These  are  now  almost  universal  in  the  case  of  steamships  ;  in 
the  case  of  sailing  vessels  seventy-two  hours  are  usually  given. 

(m)  In  Pollitzer  v.  S.S.  Cascapedia  (1886),  2  Times  L.  R.  413,  under  the 
bill  of  lading,  "  goods  to  be  delivered  from  the  ship's  tackle,"  attempts  to 
prove  on  the  one  hand  a  custom  of  the  port  of  London  that,  if  a  barge  of 
sufficient  size  to  take  all  the  goods  under  a  number  of  bills  of  lading  was  sent, 
the  consignee's  duty  was  discharged,  though  the  ship  might  be  discharging 
from  several  hatches  at  once  ;  and,  on  the  other  hand,  a  custom  that,  if 
necessary,  a  separate  barge  must  be  sent  for  each  bill  of  lading,  both  failed 
The  Divisional  Court  held  that  it  was  a  question  for  the  jury  whether  the 
consignees  had  taken  delivery  in  a  reasonable  time. 

(n)  The  deliverj-  of  an  overside  pass  to  a  merchant  does  not  terminate  the 
transit,  so  as  to  prevent  stoppage  in  transitu  :  Coventry  v.  Gladstone  (18G8), 
L.  R.  6  Eq.  44. 
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ship,  and  delivery  is  made  by  the  shipowner,  the  mate  tallying 
the  goods  :  or  the  discharge  and  tallying  may  be  done  by  the 
dock  company,  for  an  extra  charge  (o).  The  ship  takes  a  receipt : 
"  Received  of  G.,  ex  s.s.  »S'."  (goods  described)  "  in  craft  2?." 
Signed  "  L.,  lighterman  "  ;  and  the  ship's  clerk  gives  a  pass  : 
"  To  Superintendent  of  Z.  dock.  Please  pass  out  with  "  (goods 
described)  ''  ex  s.s.  *S.     Signed  (clerk)." 

Overside  passes  are  also  granted  to  a  wharf,  filled  up,  "  All 
produce  entered  by  Z.  wharf."  In  such  a  case  the  wharfinger 
guarantees  to  hold  the  goods  until  a  release  for  freight  by  the 
broker  or  shipowner  is  presented  ;  and  no  new  "  stop  for  freight  " 
is  therefore  necessary,  though  such  an  overside  pass  is  obtained 
by  the  wharf  wthout  payment  of  freight. 

In  the  case  of  overside  goods,  to  give  dispatch,  by  custom  (p), 
or  special  agreement,  they  may  be  landed  on  the  quay  for  assort- 
ment, and  delivery  made  on  overside  passes  from  the  quay,  the 
consignee  incurring  no  extra  expense  if  he  takes  the  goods  within 
a  time,  customarily  forty-eight  hours,  but  varpng  according  to 
particular  custom  or  express  stipulation  {q). 

In  such  a  case,  under  the  customary  clauses  in  London  bills  of 
lading,  the  Hability  of  the  shipowner  terminates  on  discharge  from 
the  ship's  deck  (r). 

When  goods,  having  been  so  landed,  are  delivered  from  the 
quay  to  lighters  on  overside  passes,  the  Port  Authority  do  not 
take  a  receipt  from  the  lighter,  but  if  their  charges  have  been 
paid,  give  a  pass  : — "  Z.  dock.  Pass  for  overside  goods.  Pass 
(barge  named)  w^th  goods  described  below.  Ship  S.  Master  E. 
From  X."  The  quantity  and  description  of  the  goods  is  filled 
in  on  the  pass,  the  condition  of  the  goods  being  ascertained  at  the 
wharf. 

This  pass  is  signed  by  the  master  of  the  ship  or  ledger  clerk, 
and  finally  examined  and  passed  by  the  dock  constable  at  the 
locks. 

The  docks  under  the  control  of  the  Port  Authority  are  one  for  all 
purposes  of  delivery  and  stops  for  freight,  though  the  powers  of  the 
Port  Authority  are  different  in  the  docks  of  the  two  old  companies 
respectively,  as  to  by-laws,  rates,  etc. 

II.  Landing  entries. — If  the  goods  are  entered  for  landing,  the 
consignee  hands  to  the  Port  Authority  a  customs  permit,  and 
takes  his  bill  of  lading  to  the  broker's  office  ;  on  presenting  it,  and, 


(o)  An  alleged  custom  for  the  lighterman  to  check  with  the  bill  of  lading 
the  marks  and  numbers  of  goods  delivered,  and  to  give  a  receipt,  was  not 
proved  in  Friedlander  v.  Shaw,  Savill  <L-  Albion  Co.  (1897),  2  Com.  Cases, 
124. 

(p)  See  Petrocochino  v.  Bolt  (1874),  L.  R.  9  C.  P.  355  ;  Marzetti  v.  Smith 
(1884),  49  L.  T.  580;  A.ste  v.  Stmiwre  (1884),  1  C.  &  E.  319  ;  Grawje  v. 
Taylor  (1904),  9  Com.  C.  223. 

(q)  See  above,  pp.  294,  295. 

(r)  Petrocochino  v.  Bott  ;   Granye  v.  Taylor,  vide  supra. 
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if  the  freight  is  unpaid,  either  on  credit  at  the  risk  of  the  broker 
or  by  payment,  he  obtains  a  ''  Release  for  freight." 

"  Kemoval  of  stop  for  freight.     To  the  Port  Authority. 

"  A  stop  for  freight  having  been  laid  on  the  undermentioned 
goods  ex  S.,  captain  E.,  from  X.,  you  are  now  authorised  to  remove 
such  stop  from  the  same."  Filled  in  :  "  All  produce  entered 
by  G.,"  the  specific  description  being  contained  in  the  bill  of 
lading. 

The  consignee  does  not  give  up  the  bill  of  lading  to  the  broker, 
but  presents  it  to  the  dock  with  the  ''  Release  for  freight." 

If  forty-eight  hours  (s)  have  expired  from  the  report  of  the 
ship,  the  goods  have  been  warehoused,  weighed,  and  perhaps 
coopered  and  sampled,  for  which  the  consignee  is  charged  by  the 
Port  Authority. 

The  Port  Authority  and  the  wharf  furnish  the  consignee  with 
particulars  of  goods  consigned  to  him,  and  also  the  broker  with  a 
duplicate  for  purposes  of  freight.  The  docks  add  a  statement  of 
the  goods  damaged  ;  the  wharves  do  not  inform  the  broker  of 
damages. 

The  Port  Authority's  ship  surveyors  are  called  in  during  the 
discharge  of  the  ship,  whenever  necessary,  to  survey  damage. 
The  shipowner's  liability  is  practically  terminated  by  correct 
delivery  from  the  ship  according  to  the  "  Landing  account  "  {t), 
which  is  made  up  as  the  ship  discharges. 

The  practice  of  the  docks  now  controlled  by  the  Port  Authority 
(formerly  the  Joint  Committee)  has  since  this  work  was  first 
published  completely  changed.  The  system  which  was  one  in 
which  the  work  was  entirely  done  by  the  docks,  has  now  become 
very  similar  to  the  Liverpool  system  described  below.  A  serious 
liability  may  be  placed  on  the  shipowner  under  this  practice  as 
regards  goods  intended  for  delivery  overside  which  are  for  the 
ship's  convenience  landed  on  the  quay  for  assortment ;  though 
most  bills  of  lading  protect  the  shipowner  against  this  liabiUty. 

It  remains  to  state  that  the  practice  of  discharging  large 
steamers  in  the  river  by  cranes  on  wharf  jetties,  goods  being 
discharged  overside,  or  on  to  the  wharf,  is  increasing. 

Case  1.— Goods  were  shipped  under  a  bill  of  lading  "  to  be 
delivered  at  the  port  of  London  from  the  ship's  deck  where  the 
ship's  responsibility  shall  cease."  The  ship  went  into  dock,  and 
notice  was  given  to  the  consignee  of  sixty-nine  bales  that  she  was 
ready  to  unload.  Within  twenty-four  hoiirs  the  consignee  sent  a 
lighter.  According  to  the  custom  of  the  dock,  the  sixty-nine  bales 
had  been  landed  by  the  dock  company's  servants  on  the  quay  ; 
but  they  only  delivered  sixty-eight  bales  to  the  lighter.     Held,  that 


(i)  See  note  1,  p.  294,  and  p.  394.  for  variations. 
{t}  See  note  2,  p.  294. 
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the  bill  of  lading,  together  with  the  custom,  freed  the  ship  from 
liability  for  the  missing  bale  {u). 

Case  2. — A  custom  of  the  port  of  London  that  steamships  with 
a  general  cargo  should  unload  on  to  the  quay,  and  thence  into 
lighters  at  the  shipowner's  expense,  was  proved,  and  held  consistent 
with  a  bill  of  lading  containing  the  clause,  "  to  deliver  from  the 
ship's  tackles  where  the  ship's  responsibility  shall  cease,"  which 
meant  "from  tackles  on  to  quay"  ;  and  "the  goods  to  be  dis- 
charged from  the  ship  as  soon  as  public  intimation  is  given  that 
she  is  ready  to  vmload,  and,  if  not  thereupon  removed  without 
delay  by  the  consignee,  the  master  or  agent  to  be  at  liberty  to 
land  the  same,  or,  if  necessary,  to  discharge  into  lighters,  at  the 
risk  and  expense  of  the  owner  of  the  goods  "  (x). 

Case  3. — A  custom  of  the  port  of  London  was  proved  that  with 
lumber  cargoes  the  consignee  has  only  to  provide  open  craft 
alongside  to  receive  the  goods,  and  that  the  shipowner  has  to 
provide  men  to  receive  the  goods  in  the  craft  and  to  stow  and  trim 
them  there  (y). 

B. — Practice  of  the  Port  of  Liverpool. 
I. — In  loading  General  Vessels. 

Most  of  the  docks  and  sheds  at  Liverpool  belong  to  the  "  Mersey 
Docks  and  Harbour  Board."  Some  of  the  docks,  which  are 
known  as  "  closed  docks,"  are  worked  on  a  system  similar  to  the 
docks  in  London,  but  they  are  only  used  for  discharging  ships, 
or  ballasting  them  when  discharged.  All  vessels  are  loaded  in  the 
"  open  docks."  Here  the  Harbour  Board  finds  quay-space  and 
sheds,  for  which  they  are  paid  by  tonnage  dues  from  ships,  dock 
rates  and  town  dues  from  goods,  the  former  paid  by  the  ship- 
owner and  the  latter  by  the  shipper  when  the  ship  and  goods  are 
entered  at  the  custom  house,  and  also  by  special  rents  from 
appropriated  berths  let  by  the  year  to  Steamship  Companies. 
All  loading  in  the  "  open  "  docks  is  done  by  the  shipowners  and 
their  servants,  subject  to  this,  that  a  master  stevedore  must  be 
employed  for  the  loading  of  every  vessel  not  loaded  by  her  crew, 
and  that  only  those  licensed  by  the  Harbour  Board  may  act  as 
master  stevedores.  But  some  of  the  steamship  owners  of  the  port 
are  themselves  master  stevedores,  and  may  employ  under  them 
whom  they  please.  The  effect  of  these  provisions  is  to  ensure  that 
the  loading  of  all  vessels  in  the  port  is  in  the  hands  of  responsible 
persons. 

L  Goods  brought  hy  Land. — The  shipper  sends  the  goods  to 
the  berths  and  puts  them  on  the  quay  ;  the  carter  bringing  the 
goods  delivers  a  shipping-note,  which  either  the  mate  or  the 
wharfinger  signs  ;   after  this  the  goods  are  at  the  ship's  risk,  in 


(w)  Petrocochino  v.  Bott  (1874),  L.  R.  9  C.  P.  355 ;  Gra7ige  v.  Tat/lor  {IQOi), 
9  Com.  C.  223. 

{x)  Marzetti  v.  Smith  ( 1884),  49  L.  T.  580.  See  also  Aste  v.  Stumore  (1884),. 
1  C.  &  E.  319 ;   Clan  Macdonald  (1883),  8  P.  D.  178. 

{y)  (Jlangow  Navigation  Co.  v.  Howard  (1910),  15  Com.  Cas.  88. 
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the  absence  of  express  exceptions.  The  wharfinger  measures  or 
weighs  the  goods  and  sends  a  return  to  the  broker's  office.  The 
stevedore  puts  the  goods  on  board.  Both  wharfinger  and  steve- 
dore are  appointed  and  paid  by  the  ship. 

II.  Goods  brought  by  Water. — Are  taken  from  the  lighter's  deck 
by  the  ship's  stevedore,  and  tallied  on  board  by  one  of  the  ship's 
officers  or  a  wharfinger,  who  gives  a  receipt  to  the  lighterman. 

Except  in  licensing  the  master  stevedore,  the  Harbour  Board 
has  nothing  to  do  with  the  loading  of  ships  in  open  docks  ;  the 
shipowner  finds  all  the  labour. 


II. — In  discharging  General  Vessels  (z). 

In  the  "  closed  "  docks  the  Board  discharges  the  ship  at  the  ship- 
owners  expense  and  delivers  the  cargo  to  the  consignees,  charging 
them  with  the  master  porterage  involved  in  such  delivery.  In 
the  "  open  "  docks  all  the  labour  for  discharging  is  pro\ided  by 
the  shipowner.  The  goods  are  unloaded  on  to  the  quay  by  a 
master  stevedore,  and  are  received  on  the  quay,  weighed,  and 
"  loaded  ofi,"  or  delivered  to  the  consignee  at  the  dock  by  a 
master  porter.  All  master  stevedores  and  master  porters  must 
be  licensed  by  the  Harbour  Board,  and  are  subject  to  by-laws 
framed  by  that  body,  which  also  regulates  the  charges  to  be 
made.  But  some  of  the  Liverpool  steamship  owners  are  them- 
selves licensed  master  porters,  and  master  stevedores,  or  master 
lumpers,  employing  whom  they  please  under  them,  and  them- 
selves delivering  the  cargo  to  the  consignee.  Goods  are  nearly 
always  landed  on  the  quay,  but  if  delivered  into  craft  overside, 
the  master  porter  weighs  them  on  the  ship's  deck.  The  con- 
signee pays  no  quay-rent  for  his  goods  if  removed  within  seventy- 
two  hours  ex  steamers,  or  forty-eight  hours  ex  sailing  ships,  from 
the  end  of  the  working  day  on  which  they  were  landed.  The 
use  of  the  docks  and  sheds  up  till  this  time  is  paid  for  by  tonnage 
rates  on  the  ship,  town  dues  and  dock  rates  on  the  goods,  paid 
when  they  are  entered  at  the  customs.  After  the  expiration  of 
the  seventy-two  or  forty-eight  hours,  as  the  case  may  be,  the 
consignee  must  pay  a  special  quay-rent  and  watching  rate  for 
goods  not  then  removed,  and  the  master  porter  has  the  option 
of  requiring  the  consignee  to  ''  load  ofi'  "  the  goods  himself,  in 
which  case  an  abatement  is  made  in  the  master  porter's  charges 

This  system  does  not  affect  the  legal  liability  of  the  shipowner, 
before  the  delivery  of  goods  to  the  master  porter.  The  hability 
of  the  latter  is  for  damage  to  the  goods  during  his  receiving  them, 
weighing,  and  loading  them  off  («). 


(z)  See  foot-note  (i)  on  p.  420. 

(a)  The  Emilien  Marie  (1875),  44  L.  J.  Adm.  9. 
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C. — Practice  of  the  Port  of  Bristol. 

I.  Loading. — The  docks,  quays,  and  sheds  at  Bristol  Old  Dock, 
the  Avonmouth  Docks,  and  Portishead  Dock  belong  to  the 
Corporation,  and  are  worked  by  a  Docks  Committee.  The 
Committee,  if  so  desired  by  the  shipowner,  undertakes  stevedoring 
at  Avonmouth  and  Portishead,  but  the  shipowner  is  at  liberty  to 
make  his  own  arrangements  with  outside  stevedores. 

The  goods  are  handled  on  the  quay  and  shipped  at  shipper's 
expense,  as  it  is  his  duty  according  "  to  the  custom  of  the  port  " 
to  bring  the  cargo  to  the  ship's  rail,  where  it  is  received  by  the 
ship  ;  the  shipowner,  therefore,  only  pays  the  stevedore  for 
receiving  it  from  the  rail  of  the  ship  and  stowing  it  on  board.  As 
a  matter  of  convenience,  merchants  usually  either  arrange  with 
the  ship's  stevedore  or  pay  the  owner  for  shipping,  i.e.  for  lifting 
the  goods  from  alongside  to  ship's  rail. 

Export  dues  on  cargo  are  charged  according  to  published 
tariff. 

II.  Discharging  Steamers. — According  to  the  custom  of  the 
port,  the  merchant  has  to  receive  the  cargo  from  the  ship's  rail, 
except  in  cases  where  it  is  weighed  on  deck,  when  the  merchant 
supplies  the  scales  and  sends  his  own  men  to  weigh  the  cargo 
and  receive  it  from  the  scales. 

When  cargo  is  weighed  alongside,  the  merchant  either  sends 
his  own  men  to  receive  it  from  the  ship's  rail  and  to  land  and 
weigh  it,  or,  the  ship  arranges  for  the  stevedore  to  land  the  goods, 
for  which  the  merchants  pay. 

In  the  case  of  cargo  that  has  not  been  weighed,  but  has  to  be 
taken  from  the  ship  to  truck  or  shed,  this  is  done  by  the  ship's 
stevedore,  and  9d.  per  ton  is  paid  by  the  merchant  for  the 
service. 

With  cargoes  of  grain  in  bulk,  the  merchant  sends  men  into 
the  hold  to  bushel  the  grain  ;  the  ship's  stevedore  hoists  it  out 
of  the  hold  to  the  scales  on  deck  ;  where  his  duty  ends. 

In  case  of  bag  grain  or  seed  from  the  East,  it  is  usual  to  land 
the  cargo  in  the  original  bags,  the  ship  hoisting  them  out  of  the 
hold  and  delivering  them  to  the  scales  or  ship's  rail ;  but  bagged 
grain  from  the  United  States  and  River  Plate  is  usually  started 
in  the  hold  by  the  merchant's  men,  assisted  by  one  ship's  man 
per  gang,  and  then  dealt  with  in  the  same  way  as  grain  in 
bulk. 

With  cotton  seed  in  bulk  and  valonia  cargoes,  the  ship's  men 
have  to  fill  into  sacks  in  hold  and  deliver  to  scales  on  deck  or 
ship's  rail. 

With  deal  cargoes,  the  ship  lands  them  end  on  with  her  derrick 
ashore  or  on  raft  where  merchant's  men  receive,  the  ship  placing 
two  men  alongside  to  turn  them  over  on  the  landing  men's 
shoulders. 

Balk  timber  is  put  into  the  water  by  the  ship's  gear,  and  mer- 
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chants  have  to  receive  from  ship's  tackles  alongside,  where  ship's 
duty  and  responsibility  ceases. 

At  Avonmouth  and  Portishead  Docks  all  labourage  falling  on 
consignees  is  done  at  their  expense  by  the  Docks  Committee 
according  to  tarifi. 

There  is  no  wharfage  payable  by  the  ship,  but  only  dock  dues. 

Wharfage,  town  dues,  etc.,  are  consolidated  into  one  rate  for 
dock  dues  on  cargo,  payable  on  goods  according  to  Dock  Com- 
mittee's tariff.  An  additional  charge  is  made  if  a  shed  is 
required. 

A  question  which  had  been  disputed  for  some  time  in  the  port 
of  Bristol  was  settled  by  the  case  of  Taylor,  Abrahams  &  Co.  v. 
Budgett,  decided  at  the  Bristol  Summer  Assizes  in  1886.  and 
reported  in  the  Bristol  Mercury  of  August  3  and  4  of  that  year. 
In  1881  a  tradejin  grain  between  India  and  Bristol  arose,  and 
from  that  date  till  1886  corn  merchants  at  Bristol  had  endea- 
voured to  enforce  an  alleged  custom  by  which  the  ship  was  not 
entitled  to  deliver  her  cargo  as  fast  as  she  could  put  it  out,  but 
only  at  an  average  rate  of  1000  quarters  a  day,  so  that  the  mer- 
chant claimed  the  right  to  detain  the  ship  as  many  days  as  there 
were  thousands  of  quarters  of  wheat  in  her  cargo  ;  if  the  ship 
^vished  to  deliver  quicker  the  consignee  required  that  dispatch 
money  should  be  paid  him.  On  the  question  of  the  existence 
of  this  custom  being  brought  to  trial  in  1886,  on  a  charter  with 
the  clause  "  to  discharge  without  delay  and  according  "to  the 
custom  of  the  port,"  a  Bristol  jury  found  that  there  was  a  usage 
to  that  effect,  which  had  not  yet  become  a  custom,  and  the 
judge  held  that  such  a  custom,  if  proved,  would  be  unreasonable, 
and  therefore  bad  in  law.  An  attempt  to  prove  a  similar  custom 
at  Sharpness  before  Kenned v,  J.,  was  made  in  the  case  of  Sea 
S.S.  Co.  V.  Price  Walker  (6),  on  May  21,  1903.  The  custom 
was  not  proved,  and  the  judge  found  it  would  have  been  unrea- 
sonable. A  similar  question  as  to  an  alleged  custom  at  Bristol 
to  take  delivery  of  grain  cargoes  at  a  rate  of  not  more  than 
500  tons  a  day  arose  in  1905,  in  Ropner  &  Co.  v.  Stoate  Hose- 
good  <&  Co.  (c),  and  was  again  decided  in  favour  of  the 
shipowner. 

In  the  case  of  Maclay  v.  Bretherton,  heard  by  Judge  Austin  at 
the  Bristol  County  Court  on  September  30,  1898,  the  ship  success- 
fully claimed  that  imder  a  bill  of  lading  to  receive  as  fast  as 
ship  could  continuously  deliver,  if  the  consignee  was  not  taking 
delivery  of  grain  at  that  speed  because  he  wanted  to  send  the 
grain  away  by  truck  or  craft,  and  not  to  have  it  put  into  shed, 
the  ship  might  discharge  the  grain  into  shed  and  recover  the 
extra  expenses  from  the  consignee.  This  conflict  is  very  common 
with  grain  cargoes  at  all  English  ports. 


(b)  8  Com.  Cas,  292.  (c)  10  Com.  Cas.  73< 


APPENDIX   11.  401 


D. — Practice  of  the  Port  of  Glasgow. 

The  docks  and  riverside  quays  at  Glasgow  Harbour  belong  to 
and  are  administered  by  the  Trustees  of  the  Clyde  Navigation, 
constituted  by  statute.  The  docks  are  all  tidal,  the  rise  and  fall 
at  ordinary  Spring  tides  being  about  twelve  feet.  The  average 
depth  of  the  river  is  22  feet  at  low  water,  and  at  the  berthage 
assigned  to  foreign-going  vessels  ranges  from  20  to  28  feet  at 
low  water.  Sheds  are  provided  for  the  reception  of  goods,  the 
most  recent,  those  at  Yorkhill,  at  the  berthage  of  Messrs.  Alfred 
Holt  and  Company  and  the  Anchor  Line,  being  100  feet  in  width, 
equipped  with  rails  and  electrical  appliances.  There  are  at  all 
parts  of  the  harbour  extensive  connections  with  the  principal 
railway  systems  ;  and  steam,  hydraulic,  and  electric  appliances 
of  the  most  modern  description  for  loading  and  discharging 
vessels.  There  are  three  graving  docks,  one  of  them  880  feet 
long. 

For  the  use  of  the  river  and  harbour,  dues  at  the  rate  of  ^d.  per 
ton  foreign  and  l\d.  coastwise,  are  payable  by  the  owners  on  the 
nett  register  tonnage  of  vessels  both  inwards  and  outwards.  On 
goods  discharged  or  shipped  dues,  ranging  from  \d.  to  2s.  per 
ton  foreign  and  to  Is.  Qd.  coastwise,  are  payable  by  the  consignee 
or  shipper,  either  directly  or  through  the  shipowner.  The  rates 
are,  with  a  few  exceptions,  the  same  inwards  and  outwards.  In 
the  regular  coasting  trade,  and  in  the  case  of  through  rates,  the 
rate  of  freight  usually  includes  the  Clyde  dues.  It  is  imposed 
by  statute  on  masters  of  vessels  to  satisfy  themselves  before 
sailing  that  the  dues  have  been  paid. 

I.  In  loading. — Apart  from  coal,  goods  are  almost  all  carted 
to  and  laid  down  on  the  quays  by  the  shipper,  but  a  proportion 
is  brought  direct  to  the  ship's  side  by  rail.  The  weights  are  first 
ascertained  on  the  Trustees'  weighbridges  and  the  goods  are 
received  by  the  shipowner,  who  employs  stevedores  to  handle  and 
ship  them. 

Coal  is  shipped  by  crane  in  waggons  at  the  General  Terminus, 
Queen's  Dock,  and  Prince's  Dock,  and  by  hoist  at  Prince's  Dock 
and  Rothesay  Dock,  Clydebank.  At  the  latter  dock,  where 
all  the  appliances  are  electric,  the  hoists  are  capable  of  lifting 
32  tons  60  feet  above  the  quay.  The  charge  for  shipping  coal  by 
crane  or  hoist  is  paid  by  the  railway  companies,  being  included  in 
the  railway  rate.  Trimming  rates  vary  in  accordance  with  the 
size  and  character  of  the  vessel. 

II.  In  discharging.- — In  the  foreign  trade  the  shipowners 
employ  stevedores  to  discharge  the  cargo.  The  goods  are  delivered 
at  the  ship's  side  to  master  porters  employed  by  the  shipowner 
who  charges  the  consignees  for  receiving,  watching,  weighing, 
and  delivering  to  vehicles  at  the  quay.  To  ascertain  the  Clyde 
dues  they  are  weighed,  either  by  sworn  weighers  on  the  quay,  or 
on  the  Trustees'  weighbridges  as  they  leave  it.     Goods  may 
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remain  on  the  quay  without  payment  of  rent  for  forty-eight  hours 
after  discharge  is  completed — four  days  being  allowed  for  dis- 
charging vessels  with  1500  tons  and  upwards — ^but  if  the  quantity 
exceeds  100  tons,  the  goods  are  permitted  to  lie  longer  without 
charge,  for  periods  in  accordance  with  the  quantity,  on  application 
being  made. 

There  are  special  wharves  and  stores  for  timber,  and  also  cattle 
lairage. 

Iron  and  other  ores,  limestone,  pig-iron,  and  similar  cargoes 
for  conveyance  by  rail,  are  discharged  direct  into  waggons  at  the 
General  Terminus,  Mavisbank  Quay,  Queen's  Dock,  Prince's 
Dock,  and  Eothesay  Dock.  At  the  latter  dock  there  are  electric 
cranes  and  transporters  capable  of  discharging  ore  at  the  rate 
of  80  to  120  tons  per  hour.  The  crane  charges  are  paid  by  the 
shipowners. 

E. — Practice  of  the  Port  of  Hull. 

In  loadhig. — The  carrying  trade  is  almost  entirely  confined 
to  regular  Unes  of  Hull  steamers.  But  sailing  ships  and  strange 
steamers  occasionally  load  on  the  berth. 

Engagements  of  goods  are  understood  to  be  on  the  printed 
conditions  of  the  special  bill  of  lading  used  in  each  trade. 

The  greater  portion  of  goods  shipped  comes  from  inland  by 
craft  ^  rail. 

or 

(A.)  Goods  sent  by  Land  to  the  Steamer. — If  sent  by  rail  the 
railway  company  sends  an  advice  note  shortly  before  the  goods 
arrive  ;  the  shipper  then  sends  delivery  orders,  and  the  railway 
company  delivers  accordingly,  the  cost  of  such  dehvery  being 
included  in  the  carriage — excepting  in  the  case  of  goods  being 
carried  at  "  station  to  station  "  rate,  in  which  case  delivery  is 
not  included. 

No  document  accompanies  the  goods  alongside,  and  no  receipt 
is  given  by  the  steamer  for  the  goods  prior  to  shipment ;  but  to 
authorise  the  loading  of  the  cargo  a  shipping  order  is  sent  down 
to  the  shipping  clerk  at  the  steamer  by  the  shippers  of  the 
goods. 

Goods  are  tallied  into  the  steamer  by  the  shipowner  when 
shipped,  and  they  are  not  tallied  before. 

The  dock  company  do  not  accept  any  responsibility  for  the 
safety  of  the  goods  in  any  way.  Some  of  the  docks,  quays,  and 
sheds  are  open  to  the  public,  and  not  enclosed  as  at  many  other 
ports.  Shipowners  also  repudiate  any  responsibility  for  the 
safety  of  goods  lying  under  the  dock  company's  sheds  waiting 
shipment.  The  ship's  responsibility  commences  when  her  tackle 
touches  the  goods. 

Nearly  all  the  goods  shipped  at  Hull  are  shipped  by  the  owners 
of  the  steamers  as  agents  for  merchants  or  others,  who  either  pro- 
vide their  own  bills  of  lading  for  the  particular  ports  required,  or 
the  shipowners  as  their  agents  prepare  them. 


J 
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All  goods  passing  over  the  dock  company's  quays  both  inwards 
and  outwards  incur  wharfage,  but  once  only.  Except  by  mutual 
agreement,  the  wharfage  is  paid  by  the  shippers  or  consignees  and 
not  by  the  shipowner. 

(B.)  Goods  sent  alongside  in  Craft. — The  craft  proceed  alongside 
the  steamer,  if  she  is  ready,  and,  for  goods  so  loaded,  no  wharfage 
is  incurred  ;  otherwise  they  are  landed  from  the  craft  in  which 
they  have  come  from  inland,  and  trucked  to  the  loading  shed  at 
the  carrier's  expense  ;   these  goods  pay  wharfage. 

When  goods  are  shipped  the  shipping  clerk  at  the  steamer 
initials  the  bills  of  lading  presented  to  him  for  that  purpose,  which 
are  then  taken  to  the  shipowner's  office  and  signed. 

Lighters,  if  kept  beyond  three  to  five  days,  incur  demurrage 
at  10s.  to  15s.  per  day,  or  more  according  to  the  size  of  the 
lighter. 

(C.)  Labour. — The  railway  companies  deliver  to  dock  company's 
sheds  all  goods,  excepting  goods  carried  at  "  station  to  station  " 
rates  and  heavy  pieces,  which  latter  are  unladen  from  the  waggons 
by  shippers,  who  also  pay  for  craning  heavy  pieces  on  board  the 
steamer. 

Dock  company  cranes  are  then  used,  and  pieces  under  five 
tons  are  charged  Is.  per  ton  ;  over  five  tons  a  proportionate  rate. 

The  shipowners  employ  their  own  men  to  load  the  vessel. 

At  Hull  mates  of  regular  liners  do  not  tally  the  cargo  on  board  ; 
this  is  done  by  shipowner's  tallymen,  except  in  the  case  of  small 
coasters. 

In  the  case  of  sanitary  pipes,  tubes,  pig-iron,  etc.,  the  railway 
companies  only  quote  "  station  to  station  "  rates,  and  such  goods 
have  to  be  unladen  from  the  waggons  by  shippers. 

(D.)  Coals  are  largely  shipped  at  Hull.  Railway-borne  coals 
are  shipped  by  the  railway  companies'  appliances  from  approved 
waggons,  the  shipping  charges  being  included  in  the  railway 
carriage,  the  wharfage  being  paid  by  the  shippers,  and  the 
trimming  in  the  ship's  hold  usually  by  the  shipowner. 

II.  In  discharging. — Steamers  discharge  general  cargoes  in 
the  docks  of  the  North  Eastern  Railway  Company,  also  the 
Alexandra  Dock,  owned  by  the  Hull  and  Barnsley  Railway 
Company — usually  in  berths  specially  appointed  to  them.  In 
all  the  docks  the  shipowner  is  free  to  employ  his  own  stevedores. 

It  is  held  by  the  shipowners  that  the  ship's  responsibility  ceases 
when  the  goods  pass  the  ship's  rail. 

As  a  rule  regular  liners  are  discharged  by  their  owner's  steve- 
dores on  to  quay,  or  into  lighters,  if  latter  are  ready  alongside  on 
arrival ;  otherwise  the  cargo  is  landed  on  dock  quay,  or  under  dock 
shed,  and  lies  at  consignee's  risk  and  expense.  The  dock  company 
allow  consignees  forty-eight  hours  for  removal  of  cargo,  after 
which  time  the  goods  are  warehoused,  or  allowed  by  special 
arrangement  to  remain  on  quay  at  a  rental. 

A  large  portion  of  imports,  grain,  iron,  flour,  etc.,  received  by 
the  railway  companies  is  discharged  from  the    ship   into    the 
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railway  companies'  own  lighters,  which,  are  taken  to  the  Railway 
Creek  or  Alexandra  Dock  and  discharged  into  railway  waggons, 
thus  saving  the  charge  of  wharfage. 

The  wharfage  is  always  paid  by  the  consignees  and  not  by  the 
shipowner. 

All  goods  discharged  direct  from  ships  into  lighters  and  river 
craft  are  exempt  from  wharfage,  if  not  subsequently  landed  at 
the  docks. 

Grain  and  seed  are  weighed,  etc.,  at  the  consignees'  expense 
by  the  Hull  Corporation  sworn  meters,  or  the  dock  company's 
meters,  or  in  some  cases  by  the  consignees'  meters. 

In  discharging  grain  in  bulk,  three  men  are  provided  by  the 
consignee,  and  one  by  the  shipowner,  for  each  gang,  for  the 
purpose  of  filling  the  grain  into  bags  to  be  hoisted  out  of  the 
hold.  The  ship  pays  the  cost  of  delivery  on  the  scales  on  deck, 
and  the  consignee  pays  the  cost  of  lifting  off  the  scales  and  putting 
overside.  The  weighing  is  generally  supervised  by  shipper's 
agents  to  ensure  correctness. 

As  regards  wood  cargoes,  by  the  custom  of  the  port  the  receivers 
are  bound  to  have  a  suitable  berth  ready  for  a  steamer  with  such  a 
cargo,  and  a  clear  quay-space  or  a  sufficient  number  of  bogies,  so 
that  she  can  discharge  her  cargo  ((?). 

The  shipowners  put  the  wood  on  the  quay  at  their  expense  and 
are  liable  for  its  safety  for  a  reasonable  time. 

There  is  also  a  custom  in  the  case  of  grain  cargoes  in  bags 
whereby  loose  grain  escaped  from  the  bags  is  apportioned  pro  rata 
among  the  various  consignees  (e). 

Regular  liners  commence  discharging  immediately  after  arrival 
during  legal  hours  by  authority  of  a  "  third  report,"  or  preliminary 
authority  previously  obtained  from  the  Custom  House  authorities. 


(d)  So  found  in  Aktieselkabei  Hchla  v.  Bryson  (1908),  14  Com.  Cas.  1,  in 
which  an  agreed  statement  of  custom  dated  June  23,  1889,  was  supported  by 
the  Court. 

(e)  See  P.  cL-  0.  Co.  v.  Leetham  (1915),  32  T.  L.  R.  153. 


(     405     ) 


APPENDIX   III. 


The  Principal  Statutes  affecting  the  Contract  of  Affreightment. 
18  &  19  Vict.  c.  Ill  (1855).— Bills  of  Lading  Act. 

Whereas,  by  tlie  custom  oi'  merchants,  a  bill  of  lading  of  goods 
being  transferable  by  endorsement,  the  property  in  the  goods  may 
thereby  pass  to  the  endorsee,  but  nevertheless  all  rights  in  respect 
of  the  contrast  contained  in  the  bill  of  lading  continue  in  the 
original  shipper  or  owner :  and  it  is  expedient  that  such  rights 
should  pass  with  the  property  :  And  whereas  it  frequently  happens 
that  the  goods  in  respect  of  which  bills  of  lading  purport  to  be 
signed  have  not  been  laden  on  board,  and  it  is  proper  that  such 
bills  of  lading  in  the  hands  of  a  bond  fide  holder  for  value  should 
not  be  questioned  by  the  master  or  other  person  signing  the 
same  on  the  ground  of  the  goods  not  having  been  laden  as 
aforesaid  : — 

1.  Every  consignee  of  goods  named  in  a  bill  of  lading,  and  every 
endorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass  upon  or  by  reason  of  such  consign- 
ment or  endorsement,  shall  have  transferred  to  and  vested  in 
him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself  (a). 

2.  Nothing  herein  contained  shall  prejudice  or  affect  any  right 
of  stoppage  in  transitu,  or  any  right  to  claim  freight  against  the 
original  shipper  or  owner,  or  any  liability  of  the  consignee  or 
endorsee,  by  reason  or  in  consequence  of  his  being  such  consignee 
or  endorsee,  or  of  his  receipt  of  the  goods  by  reason  or  in  conse- 
quence of  such  consignment  or  endorsement. 

3.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  endorsee 
for  valuable  consideration,  representing  goods  to  have  been  shipped 
on  board  a  vessel,  shall  be  conclusive  evidence  of  such  shipment  as 
against  the  master  or  other  persons  signing  the  same,  notwith- 
standing that  such  goods  or  some  part  thereof  may  not  have  been 
so  shipped  (b),  unless  such  holder  of  the  bill  of  lading  shall  have 
had  actual  notice  at  the  time  of  receiving  the  same  that  the  goods 
had  not  been  in  fact  laden  on  board  :  Provided,  that  the  master, 
or  other  person  so  signing,  may  exonerate  himself  in  respect  of 
such  misrepresentation  by  showing  that  it  was  caused  without 


(a)  See  Articles  56-59,  75,  ante. 

{b}  This  does  not  make  the  bill  of  lading  conclusive  evidence  as  to  marks  on 
the  goods  which  do  not  affect  their  nature,  quality,  or  commercial  value  : 
Parsons  v.  New  Zealand  S.S.  Co.  (1901),  1  Q.  B.  548. 
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any  default  on  his  part,  and  wholly  by  the  fraud  of  the  shipper,  or 
of  the  holder,  or  some  person  under  whom  the  holder  claims  (c). 

24  Vict.  c.  10,  s.  6. — Admiralty  Court  Act,  1861. 

6.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  by  the  owner,  or  consignee  or  assignee  of  any  bill  of  lading 
of  any  goods  carried  into  any  port  in  England  or  Wales  in  any  ship, 
for  damage  done  to  the  goods  or  any  part  thereof  by  the  negligence 
or  misconduct  of  or  for  any  breach  of  duty  or  breach  of  contract  (d) 
on  the  part  of  the  owner,  master,  or  crew  of  the  ship,  unless  it  is 
shewn  to  the  satisfaction  of  the  Court  that  at  the  time  of  the 
institution  of  the  cause  any  owner  or  part  owner  of  the  ship  is 
domiciled  in  England  or  Wales  :  Provided  always,  that  if  in  any 
such  cause  the  plaintiff  do  not  recover  £20,  he  shall  not  be  entitled 
to  any  costs,  charges  or  expenses  incurred  by  him  therein,  unless 
the  judge  shall  certify  that  the  cause  was  a  "fit  one  to  be  tried  in 
the  said  Court  (e). 

35.  The  jurisdiction  conferred  by  this  Act  on  the  High  Court  of 
Admiralty  may  be  exercised  either  by  proceedings  in  rem  or  by 
proceedings  in  personam. 

31  &  32  Vict.  c.  71  (1868).— County  Courts  Admiralty  Juris- 
diction Act. 

3.  Any  Comity  Court  having  Admiralty  jurisdiction  ( / )  shall 
have  jurisdiction  (g),  and  all  powers  and  authorities  relating 
thereto,  to  try  and  determine  subject  and  according  to  the  pro- 
visions of  this  Act  the  following  causes  .  .  . 

(3.)  As  to  any  claim  (h)  for  damage  to  cargo  .  .  .  any  cause  in 
which  the  amount  claimed  does  not  exceed  £300  (i). 


(c)  See  Article  21,  ante. 

{d)  This  section  docs  not  give  tlie  Admiraltj-  Division  of  the  High  Court 
jurisdiction  in  an  action  in  rem  for  damages  for  breach  of  a  charterparty 
generally.  The  County  Court,  however,  has  such  jurisdiction  under  the 
County  Courts  Admiralty  Jurisdiction  Amendment  Act,  1869  {infra). 
And  if  such  action  be  begun  in  the  County  Court  and  transferred  to  the  High 
Court  there  is  jurisdiction  to  hear  it  there.     T/ie  Monti osa  (1917),  P.  1. 

(e)  See  Article  77,  ante. 

(/)  The  ordinary  County  Court  jurisdiction  to  try  actions  on  contracts, 
such  as  charterparties  or  bills  of  lading,  where  the  damages  are  less  than  £100, 
is  not  ousted  by  these  sections.  Beg.  v.  Judge  of  Southend  Countij  Court 
(1884),  13  Q.  B.  D.  142  ;  cf.  Scovell  v.  Beran  (1887).  19  Q.  B.  D.  428.  The 
County  Court  Act,  1903  (sect.  3),  increased  the  old  limit  of  £50  to  £100. 

(g)  Either  in  rem  or  in  personam.  See  sect.  3  of  the  Amendment  Act, 
1869,  infra. 

{h)  The  County  Court  has  jurisdiction  under  this  Act,  though  the 
Admiraltv  Division  would  have  no  such  jurisdiction:  The  Alina  (1880)- 
(C  A.),  5  Ex.  D.  227  ;  following  The  Argos  (1872),  L.  R.  5  P.  C.  134  ;  and 
though  the  owner  of  the  ship  is  domiciled  in  England,  so  as  to  exclude  the 
operation  of  the  Admiraltv  Court  Act,  1861  :  The  Bona  (1882),  7  P.  D.  247. 
See  also  The  Montrosa  (1917),  P.  1. 

(i)  In  cases  where  the  amount  involved  is  over  £300,  jurisdiction  may  be 
given  to  a  County  Court  by  consent  of  the  parties  in  writing.  (Sub-section  4 
of  §  3,  of  Act  of  1868  ;   sub-section  2  of  §  2,  of  Act  of  1869.) 
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32   &    33    Vict.    c.    51    (1869).— County    Courts    Admiralty 
Jurisdiction  Amendment  Act. 

2.  Any  County  Court  appointed  or  to  be  appointed  to  have 
Admiralty  jurisdiction  (j)  shall  have  jurisdiction,  and  all  powers 
and  authorities  relating  thereto,  to  try  and  determine  the  following 
causes : 

(1.)  As  to  any  claim  {k)  arising  out  of  any  agreement  made  in 
relation  to  the  use  or  hire  of  any  ship  {I),  or  in  relation  to  the 
carriage  of  goods  in  any  ship  (m),  and  also  as  to  any  claim  in  tort 
in  respect  of  goods  carried  in  any  ship,  provided  the  amount 
claimed  does  not  e:^ceed  £300  {n). 

3.  The  jurisdiction  conferred  by  this  Act,  and  by  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  may  be  exercised  either 
by  proceedings  in  rem  or  by  proceedings  in  personam. 

[Other  sections  of  these  Acts  set  out  the  County  Court  procedure, 
and  provide  for  transfer  to  the  Admiralty  Division.] 

54  &  55  Vict.  c.  39.— Stamp  Act,  1891,  ss.  15,  40,  49-51. 
Stamps  on  Charterparties  and  bills  of  lading  (o). 

15. — ( 1.)  Save  where  other  express  provision  is  in  this  Act  made, 
any  unstamped  or  insufficiently  stamped  instrument  may  be 
stamped  after  the  execution  thereof,  on  payment  of  the  unpaid 
duty  and  a  penalty  of  ten  pounds,  and  also  by  way  of  further 
penalty,  where  the  unpaid  duty  exceeds  ten  pounds,  of  interest 
on  such  duty,  at  the  rate  of  five  pounds  per  centum  per  annum, 
from  the  day  upon  which  the  instrument  was  first  executed  up  to 
the  time  when  the  amount  of  interest  is  equal  to  the  unpaid  duty. 

(3.)  Provided  that  save  where  other  express  provision  is  made 
by  this  Act  in  relation  to  any  particular  instrument : 

(a)  Any  unstamped  or  insufficiently  stamped  instrument 

which  has  been  first  executed  at  any  place  out  of  the 
United  Kingdom  may  be  stamped,  at  any  time  within 
thirty  days  after  it  has  been  first  received  in  the  United 
Kingdom,  on  payment  of  the  unpaid  duty  only  :  and 

(b)  The  Commissioners  may,  if  they  think  fit,  at  any  time 

within  three  months  after  the  first  execution  of  any 
instrument  mitigate  or  remit  any  penalty  payable  on 
stamping. 
(4.)  The  payment  of  any  penalty  payable  on  stamping  is  to  be 
denoted  on  the  instrument  by  a  particular  stamp. 

40. — (1.)  A  bill  of  lading  is  not  to  be  stamped  after  the  execution 
thereof  (p).  

(j)  See  note  (/),  p.  406,  supra. 

{!:)  See  note  (h),  p.  406,  supra. 

(I)  Per  Day.  J.,  in  B.  v.  Southend  (1884),  13  Q.  B.  D.  142,  this  clause 
applies  to  charterparties.  It  does  not  apply  to  the  colliery  guarantees  usual 
at  Cardiff  (The  Zeus  (1888^,  13  P.  D.  188),  nor  to  bottomry  bonds  {The  Elpis 
(1872),  L.  R.  4  A.  &  E.  1).     See  also  note  (d)  on  p.  406,  supra. 

(m)  Per  Day,  J.  (see  note  (I)  ),  this  clause  applies  to  bills  of  lading. 
"  Goods  "  do  not  include  passenger's  luggage  :  Beg.  v.  Judge  of  City  of 
London  Court  (1883),  12  Q.  B.  D.  115. 

{u)  See  note  (i),  p.  406,  and  p.  379,  supra. 

(o)  See  Article  1,  supra. 

ip)  As  the  schedule  to  the  Act  only  imposes  stamp  duty  on  a  bill  of  lading 
for  any  goods  "  to  be  exported  or  carried  coastwise,"  it  follows  that  no  bill 
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(2.)  Every  person  who  makes  or  executes  any  bill  of  lading  not 
duly  stamped  sliall  incur  a  fine  of  fifty  pounds. 

49. — (1.)  For  the  purposes  of  this  Act  the  expression  "  charter- 
party  "  includes  any  agreement  or  contract  for  the  charter  of  any 
ship  or  vessel  or  any  memorandum,  letter,  or  other  writing 
between  the  captain,  master,  or  owner  of  any  ship  or  vessel,  and 
any  other  person  for  or  relating  to  the  freight  or  conveyance  of 
any  money,  goods,  or  effects  on  board  of  the  ship  or  vessel. 

(2.)  The  duty  upon  a  charterparty  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  by  whom 
the  instniment  is  last  executed,  or  by  whose  execution  it  is 
completed  as  a  binding  contract. 

50.  ^\Tiere  a  charter]5arty  is  first  executed  out  of  the  United 
Kingdom  without  being  duly  stamped,  any  party  thereto  may, 
within  ten  days  after  it  has  been  first  received  in  the  United 
Kingdom,  and  before  it  has  been  executed  by  any  person  in  the 
United  Kingdom,  afiix  thereto  an  adhesive  stamp  denoting  the 
duty  chargeable  thereon,  and  at  the  same  time  cancel  such  adhesive 
stamp,  and  the  instrument  when  so  stamped  shall  be  deemed  duly 
stamped. 

51.  A  charterparty  may  be  stamped  with  an  impressed  stamp 
after  execution  upon  the  following  terms  ;    that  is  to  say, 

(1.)  Within  seven  days  after  the  first  execution  thereof,  on  pay- 
ment of  the  duty  and  a  penalty  of  four  shillings  and 
sixpence  ; 
(2.)  After  seven  days,  but  within  one  month  after  the  first 
execution  thereof,  on  payment  of  the  duty  and  a  penalty 
of  ten  pounds  ; 
and  shall  not  in  any  other  case  be  stamped  with  an  impressed 
stamp. 

ScJiedtile. 

Bill  of  Ladixg  of  or  for  any  goods,  merchandise  or 
effects  to  be  exported  or  carried  coastwise       . .  .  .     Sixpence. 

Charterparty     . .  . ,  , .  . .  . .  . .     Sixpence. 

52  &  53  Vict.  c.  45,  s.  10.— Factors  Act,  1889  (q). 

10.  Wliere  a  document  of  title  to  goods  has  been  lawfully  trans- 
ferred to  any  person  as  a  buyer  or  owner  of  the  goods,  and  that 
person  transfers  the  document  to  a  person  who  takes  the  same  in 
good  faith  and  for  valuable  consideration,  the  last-mentioned 
transfer  shall  have  the  same  effect  for  defeatmg  any  vendor's  lien 
or  right  of  stoppage  in  transitu  as  the  transfer  of  a  bill  of  lading  has 
for  defeating  the  right  of  stoppage  in  transitu. 

56  ,V  57  Vict.  c.  71,  ss.  19,  25,  38-48,  62  (parts).— Sale  of  Goods 

Act,  1893. 

19.  (r) — (1.)  ^^^lere  there  is  a  contract  for  the  sale  of  specific 
goods  or  where  goods  are  subsequently  appropriated  to  the  con- 


of  lading  issued  for  goods  sliipped  in  ports  abroad  need  ever  be  stamped 
at  all. 

(q)  See  Article  67,  note,  supra. 

(r)  Article  60 
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tract,  the  seller  may,  by  the  terms  of  the  contract  or  appropriation, 
reserve  the  right  of  disposal  of  the  goods  until  certain  conditions 
are  fulfilled.  In  such  case,  notwithstanding  the  delivery  of  the 
goods  to  the  buyer,  or  to  a  carrier,  or  other  bailee  or  custodier  for 
the  purpose  of  transmission  to  the  buyer,  the  property  in  the  goods 
does  not  pass  to  the  buyer  until  the  conditions  imposed  by  the 
seller  are  fulfilled. 

(2. )  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods 
are  deliverable  to  the  order  of  the  seller  or  his  agent,  the  seller  is 
prima  facie  deemed  to  reserve  the  right  of  disposal. 

(3.)  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price, 
and  transmits  the  bill  of  exchange  and  bill  of  lading  to  the  buyer 
together  to  secure  acceptance  or  payment  of  the  bill  of  exchange, 
the  buyer  is  bound  to  return  the  bill  of  lading  if  he  does  not 
honour  the  bill  of  exchange,  and  if  he  wrongfully  retains  the  bill  of 
lading  the  property  in  the  goods  does  not  pass  to  him. 

25.  (s) — (1.)  Wliere  a  person  having  sold  goods  continues  or  is  in 
possession  of  the  goods,  or  of  the  documents  of  title  to  the  goods, 
the  delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent 
acting  for  him,  of  the  goods  or  documents  of  title  under  any  sale, 
pledge,  or  other  disposition  thereof,  to  any  person  receiving  the 
same  in  good  faith  and  without  notice  of  the  previous  sale,  shall 
have  the  same  effect  as  if  the  person  making  the  deliveiy  or  trans- 
fer were  expressly  authorised  by  the  owner  of  the  goods  to  make 
the  same. 

(2.)  Where  a  person  having  bought  or  agreed  to  buy  goods 
obtains,  with  the  consent  of  the  seller,  possession  of  the  goods  or 
the  documents  of  title  to  the  goods,  the  deliveiy  or  transfer  by 
that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods 
or  documents  of  title,  under  any  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  any  lien  or  other  right  of  the  original  seller  in  respect  of 
the  goods,  shall  have  the  same  effect  as  if  the  person  making  the 
deliveiy  or  transfer  were  a  mercantile  agent  in  possession  of  the 
goods  or  documents  of  title  with  the  consent  of  the  owner. 

(3.)  In  this  section  the  term  "mercantile  agent  "  has  the  same 
meaning  as  in  the  Factors  Acts. 


PART    IV. 

RIGHTS  OF  UNPAID   SELLER  AGAIXST  THE  GOODS   (t). 

38. — (1.)  The  seller  of  the  goods  is  deemed  to  be  an  "unpaid 
seller  "  within  the  meaning  of  this  Act— 

(a.)  W^hen  the  whole  of. the  price  has  not  been  paid  or 

tendered  ; 
(6.)  When  a  bill  of  exchange  or  other  negotiable  instrument 
has  been  received  as  conditional  payment,  and  the 
condition  on  which  it  was  received  has  not  been 
fulfilled  by  reason  of  the  dishonour  of  the  instrument 
or  otherwise. 
(2.)  In  this  part  of  this  Act  the  term  "seller"  includes  any 


(s)  Article  67.  (0  Articles  63-71. 
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person  ■n-lio  is  in  the  position  of  a  seller,  as,  for  instance,  an  agent 
of  the  seller  to  whom  the  bill  of  lading  has  been  indorsed,  or  a 
consignor  or  agent  who  has  himself  paid,  or  is  directly  responsible 
for,  the  price. 

39. — (1.)  Subject  to  the  provisions  of  this  Act,  and  of  any 
statute  in  that  behalf,  notwithstanding  that  the  property  in  the 
goods  may  have  passed  to  the  buyer,  the  unpaid  seller  of  goods, 
as  such,  has  by  implication  of  law — 

(a.)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price 

while  he  is  in  possession  of  them  ; 
(b.)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stop- 
ping the  goods  in  transitu  after  he  has  parted  with 
the  possession  of  them  ; 
(c.)  A  right  of  re-sale  as  limited  by  this  Act. 
(2.)  Where  the  property  in  goods  has  not  passed  to  the  buyer, 
the  unpaid  seller  has,  in  addition  to  his  other  remedies,  a  right  of 
withholding  delivery  similar  to  and  co-extensive  with  his  rights 
of  lien  and  stoppage  in  transitu  where  the  property  has  passed  to 
the  buyer. 

40.  In  Scotland  a  seller  of  goods  may  attach  the  same  while  in 
his  own  hands  or  possession  by  arresting  or  poinding  ;  and  such 
arrestment  or  poinding  shall  have  the  same  operation  and  effect 
in  a  competition  or  otherwise  as  an  arrestment  or  poinding  by  a 
third  party. 


Unpaid.  Seller's  Lien. 

41. — (1.)  Subject  to  the  provisions  of  this  Act,  the  unpaid  seUer 
of  goods  who  is  in  possession  of  them  is  entitled  to  retain  possession 
of  them  until  payment  or  tender  of  the  price  in  the  following  cases, 
namely  : — 

{a.)  Where  the  goods  have  been  sold  without  any  stipula- 
tion as  to  credit  ; 
{h. )  Where  the  goods  have  been  sold  on  credit,  but  the  term 

of  credit  has  expired  ; 
(c.)  Where  the  buyer  becomes  insolvent. 
(2.)  The  seller  may  exercise  his  right  of  lien  notwithstanding 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee  or  custodier 
for  the  buyer. 

42.  WTiere  an  unpaid  seller  has  made  part  delivery  of  the 
goods,  he  may  exercise  his  right  of  lien  or  retention,  on  the 
remainder,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  waive  the  lien  or  right 
of  retention. 

43. — (1.)  The  unpaid  seller  of  goods  loses  his  lien  or  right  of 
retention  thereon — 

(a.)  When  he  delivers  the  goods  to  a  carrier,  or  other  bailee 

or  custodier  for  the  purpose  of  transmission  to  the 

buyer  without  reserving  the  right  of  disposal  of  the 

goods  ; 

(h.)  When  the  buyer  or  his  agent  lawfully  obtains  possession 

of  the  goods  ; 
(c.)  By  waiver  thereof. 
(2. )  The  unpaid  seller  of  goods,  having  a  lien  or  right  of  retention 
thereon,  does  not  lose  his  lien  or  right  of  retention  by  reason  only 
that  he  has  obtained  judgment  or  decree  for  the  price  of  the  goods. 
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Stoppage  in  Transitu. 

44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of 
goods  becomes  insolvent,  the  unpaid  seller  who  has  parted  with 
the  possession  of  the  goods  has  the  right  of  stopping  them  in 
transitu,  that  is  to  say,  he  may  resume  possession  of  the  goods  as 
long  as  they  are  in  course  of  transit,  and  may  retain  them  until 
payment  or  tender  of  the  price. 

45. — (1.)  Goods  are  deemed  to  be  in  course  of  transit  from  the 
time  when  they  are  delivered  to  a  carrier  by  land  or  water,  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  the  buyer, 
until  the  buyer,  or  his  agent  in  that  behalf,  takes  delivery  of  them 
from  such  carrier  or  other  bailee  or  custodier. 

(2. )  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of 
the  goods  before  their  arrival  at  the  appointed  destination,  the 
transit  is  at  an  end. 

(3. )  If,  after  the  arrival  of  the  goods  at  the  appointed  destination, 
the  carrier  or  other  bailee  or  custodier  acknowledges  to  the  buyer, 
or  his  agent,  that  he  holds  the  goods  on  his  behalf  and  continues 
in  possession  of  them  as  bailee  or  custodier  for  the  buyer,  or  his 
agent,  the  transit  is  at  an  end,  and  it  is  immaterial  that  a  further 
destination  for  the  goods  may  have  been  indicated  by  the  buyer. 

(4.)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or 
other  bailee  or  custodier  continues  in  possession  of  them,  the  tran- 
sit is  not  deemed  to  be  at  an  end,  even  if  the  seller  has  refused  to 
receive  them  back. 

(5.)  When  goods  are  delivered  to  a  ship  chartered  by  the  buyer 
it  is  a  question  depending  on  the  circumstances  of  the  particular 
case,  whether  they  are  in  the  possession  of  the  master  as  a  carrier, 
or  as  agent  to  the  buyer. 

(6.)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully 
refuses  to  deliver  the  goods  to  the  buyer,  or  his  agent  in  that  behalf, 
the  transit  is  deemed  to  be  at  an  end. 

(7.)  Where  part  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may 
be  stopped  in  transitu,  unless  such  part  deliveiy  has  been  made 
under  such  circumstances  as  to  shew  an  agreement  to  give  up 
possession  of  the  whole  of  the  goods. 

46. — (1.)  The  unpaid  seller  may  exercise  his  right  of  stoppage 
in  transitu  either  by  taking  actual  possession  of  the  goods,  or  by 
giving  notice  of  his  claim  to  the  carrier  or  other  bailee  or  custodier 
in  whose  possession  the  goods  are.  Such  notice  may  be  given 
either  to  the  person  in  actual  possession  of  the  goods  or  to  his 
principal.  In  the  latter  case  the  notice,  to  be  effectual,  must 
be  given  at  such  time  and  under  such  circi  mstances  that  the  prm- 
cipal,  by  the  exercise  of  reasonable  diligence,  may  communicate 
it  to  his  servant  or  agent  in  time  to  prevent  a  deliveiy  to  the 
buyer. 

(2.)  When  notice  of  stoppage  in  transitu  is  given  by  the  seller 
to  the  carrier,  or  other  bailee  or  custodier  in  possession  of  the  goods, 
he  must  re-deliver  the  goods  to,  or  according  to  the  directions  of, 
the  seller.  The  expenses  of  such  re-delivery  must  be  borne  by  the 
seller. 
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Be-sale  by  Buyer  or  Seller. 

47.  (u)  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  is  not  affected  by 
any  sale,  or  other  disposition  of  the  goods  which  the  buyer  may 
have  made,  unless  the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been 
lawfully  transferred  to  any  person  as  buyer  or  owner  of  the  goods, 
and  that  person  transfers  the  document  to  a  person  who  takes  the 
document  in  good  faith  and  for  valuable  consideration,  then,  if 
such  last-mentioned  transfer  was  by  way  of  sale,  the  unpaid 
seller's  right  of  lien  or  retention  or  stoppage  in  transitu  is  defeated, 
and  if  such  last-mentioned  transfer  was  by  way  of  pledge  or  other 
disposition  for  value,  the  unpaid  seller's  right  of  lien  or  retention 
or  stoppage  m  transitu  can  only  be  exercised  subject  to  the  rights 
of  the  transferee. 

48. — (1.)  Subject  to  the  provisions  of  this  section,  a  contract  of 
sale  is  not  rescinded  by  tbe  mere  exercise  by  an  unpaid  seller  of  his 
right  of  lien  or  retention  or  stoppage  in  transitu. 

(2.)  ^Vhere  an  unpaid  seller  who  has  exercised  his  right  of  lien  or 
retention  or  stoppage  in  transitu  re-sells  the  goods,  the  buyer 
acquires  a  good  title  thereto  as  against  the  original  buyer. 

(3.)  Where  the  goods  are  of  a  perishable  nature,  or  where  the 
unpaid  seller  gives  notice  to  the  buyer  of  his  intention  to  re-sell, 
and  the  buyer  does  not  within  a  reasonable  time  pay  or  tender  the 
price,  the  unpaid  seller  may  re-sell  the  goods  and  recover  from 
the  original  buyer  damages  for  any  loss  occasioned  by  his  breach 
of  contract. 

(4.)  Where  the  seller  expressly  reserves  a  right  of  re-sale  in  case 
the  buyer  should  make  default,  and  on  the  buyer  making  default, 
re-sells  tlie  goods,  the  original  contract  of  sale  is  thereby  rescinded, 
but  without  prejudice  to  any  claim  the  seller  may  have  for 
damages. 

62. — (1.)  In  this  Act,  unless  the  context  or  subject-matter 
otherwise  requires — 

****** 

"  Bailee  "  in  Scotland  includes  custodier  : 

"  Buyer  "  means  a  person  who  buys  or  agrees  to  buy  goods  : 

"  Contract  of  sale  "  includes  an  agreement  to  sell  as  well  as  a 

sale  : 

*  *  *  *  *  * 

"  Delivery  "  means  voluntary  transfer  of  possession  from  one 

person  to  another : 
"  Document  of  title  to  goods  "  has  the  same  meaning  as  it  has  in 

the  Factors  Acts  : 
"  Factors  Acts ''    mean   the   Factors   Act,    1889,   the   Factors 

(Scotland)   Act,    1890,   and   any  enactment   amending  or 

substituted  for  the  same  : 

****** 

"  Groods  "  include  all  chattels  personal  other  than  things  in 
action  and  money,  and  in  Scotland  all  corporeal  moveables 
except  money.     The  term  includes  emblements,  industrial 


(u)  See  note,  p.  179,  supra. 
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growing  crops,  and  things  attached  to  or  forming  part  of 
the  land  which  are  agreed  to  be  severed  before  sale  or  under 
the  contract  of  sale  : 
"  Lien  "  in  Scotland  includes  right  of  retention  : 

****** 

■'Property  "  means  the  general  property  in  goods,  and  not  merely 
a  special  property  : 

"  Sale  "  includes  a  bargain   and    sale  as  well    as  a  sale   and 

delivery  : 
"  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods. 

(2.)  A  thing  is  deemed  to  be  done  "  in  good  faith  "  within  the 
meaning  of  this  Act  when  it  is  in  fact  done  honestly,  whether  it  be 
done  negligently  or  not. 

(3.)  A  person  is  deemed  to  be  insolvent  within  the  meaning  of 
this  Act  who  either  has  ceased  to  pay  his  debts  in  the  ordinary 
course  of  business,  or  cannot  pay  his  debts  as  they  become  due, 
whether  he  has  committed  an  act  of  bankruptcy  or  not,  and 
whether  he  has  become  a  notour  bankrupt  or  not  [x). 

57  &  58  Vict.  c.  60. — Merchant  Shippixg  Act,  1894. 
Mortgages  {y). 

31. — (1.)  A  registered  ship  or  a  share  therein  may  be  made  a 
security  for  a  loan  or  other  valuable  consideration,  and  the 
instrument  creating  the  security  (in  this  Act  called  a  mortgage) 
shall  be  in  the  form  marked  B  in  the  first  part  of  the  First  Schedule 
to  this  Act,  or  as  near  thereto  as  circumstances  permit,  and  on  the 
production  of  such  instrument  the  registrar  of  the  ship's  port  of 
registry  shall  record  it  in  the  register  book. 

(2.)  Mortgages  shall  be  recorded  by  the  registrar  in  the  order  in 
time  in  which  they  are  produced  to  him  for  that  purpose,  and  the 
registrar  shall  by  memorandum  under  his  hand  notify  on  each 
mortgage  that  it  has  been  recorded  by  him,  stating  the  day  and 
the  hour  of  that  record. 

32.  Where  a  registered  mortgage  is  discharged,  the  registrar 
shall,  on  the  production  of  the  mortgage  deed,  with  a  receipt  for 
the  mortgage  money  endorsed  thereon,  duly  signed  and  attested, 
make  an  entry  in  the  register  book  to  the  effect  that  the  mortgage 
has  been  discharged,  and  on  that  entry  being  made  the  estate  (if 
any)  which  passed  to  the  mortgagee  shall  vest  in  the  person  in 
whom  (having  regard  to  intervening  acts  and  circumstances,  if 
any)  it  would  have  vested  if  the  mortgage  had  not  been  made. 

33.  If  there  are  more  mortgages  than  one  registered  in  respect 
of  the  same  ship  or  share,  the  mortgagees  shall,  notwithstanding 
any  express,  implied,  or  constructive  notice,  be  entitled  in  priority, 
one  over  the  other,  according  to  the  date  at  which  each  mortgage 
is  recorded  in  the  register  book,  and  not  according  to  the  date  of 
each  mortgage  itself. 

34.  Except  as  far  as  may  be  necessary  for  making  a  mortgaged 
ship  or  share  available  as  security  for  the  mortgage  debt,  the  mort- 


{x)  Article  65.  (y)  Article  17  (c). 
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gagee  sliall  not  by  reason  of  the  mortgage  be  deemed  the  owner  of 
the  ship  or  share,  nor  shall  the  mortgagor  be  deemed  to  have 
ceased  to  be  owner  thereof. 

35.  Every  registered  mortgagee  shall  have  jjower  absolutely  to 
dispose  of  the  ship  or  share  in  respect  of  which  he  is  registered, 
and  to  give  effectual  receipts  for  the  i^urchase -money  :  but  where 
there  are  more  persons  than  one  registered  as  mortgagees  of  the 
same  ship  or  share,  a  subsequent  mortgagee  shall  not,  except 
under  the  order  of  a  court  of  competent  jurisdiction,  sell  the  ship 
or  share,  without  the  concurrence  of  every  prior  mortgagee. 

36.  A  registered  mortgage  of  a  ship  or  share  shall  not  be 
affected  by  any  act  of  bankruptcy  committed  by  the  mortgagor 
after  the  date  of  the  record  of  the  mortgage,  notwithstanding  that 
the  mortgaojor  at  the  commencement  of  his  bankruptcy  had  the 
ship  or  share  in  his  possession,  order,  or  disposition,  or  was  reputed 
owner  thereof,  and  the  mortgage  shall  be  preferred  to  any  right, 
claim,  or  interest  therein,  of  the  other  creditors  of  the  bankrupt  or 
any  trustee  or  assignee  on  their  behalf. 

37.  A  registered  mortgage  of  a  ship  or  share  may  be  transferred 
to  any  person,  and  the  instrument  effecting  the  transfer  shall  be 
in  the  form  marked  C  in  the  first  part  of  the  First  Schedule  to 
this  Act,  or  as  near  thereto  as  circumstances  permit,  and  on  the 
production  of  such  instrument  the  registrar  shall  record  it  by 
entering  in  the  register  book  the  name  of  the  transferee  as  mort- 
gagee of  the  ship  or  share,  and  shall  by  memorandum  under  his 
hand  notify  on  the  instrument  of  transfer  that  it  has  been  recorded 
by  him,  stating  the  day  and  hour  of  the  record. 

38. — (1.)  Where  the  interest  of  a  mortgagee  in  a  ship  or  share 
is  transmitted  on  marriage,  death,  or  bankruptcy,  or  by  any 
lawfid  means,  other  than  by  a  transfer  under  this  Act,  the  trans- 
mission shall  be  authenticated  by  a  declaration  of  the  person  to 
whom  the  interest  is  transmitted,  containing  a  statement  of  the 
manner  in  which  and  the  person  to  whom  the  property  has  been 
transmitted  and  shall  be  accompanied  by  the  like  evidence  as  is 
by  this  Act  required  in  case  of  a  corresponding  transmission  of  the 
ownership  of  a  ship  or  share. 

(2.)  The  registrar,  on  the  receipt  of  the  declaration,  and  the 
production  of  the  evidence  aforesaid,  shall  enter  the  name  of  the 
person  entitled  under  the  transmission  in  the  register  book  as 
mortgagee  of  the  ship  or  share. 

Managing  Owner  {z). 

59. — (1.)  The  name  and  address  of  the  managing  owner  for  the 
time  being  of  every  ship  registered  at  a  port  in  the  United  Kingdom 
shall  be  registered  at  the  custom  house  of  that  port. 

(2.)  Where  there  is  not  a  managing  owner  there  shall  be  so 
registered  the  name  of  the  ship's  husband  or  other  person  to  whom 
the  management  of  the  ship  is  entnisted  by  or  on  behalf  of  the 
owner,  and  any  person  whose  name  is  so  registered  shall,  for  the 
purposes  of  this  Act,  be  under  the  same  obligations,  and  subject 
to  the  same  liabilities,  as  if  he  were  the  managing  owner. 

(3.)  If  default  is  made  in  complying  with  this  section  the  owner 


(z)  Article  16  (a). 
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shall  be  liable,  or  if  there  are  more  owners  than  one,  each  owner 
shall  be  liable  in  proportion  to  his  interest  in  the  ship,  to  a  fine 
not  exceeding  in  the  whole  one  hundred  pounds  each  time  the 
ship  leaves  any  port  in  the  United  Kingdom. 


Dangerous  Goods  (a). 

446. — (1.)  A  person  shall  not  send  or  attempt  to  send  by  any 
vessel,  British  or  foreign,  and  a  person  not  being  the  master  or 
owner  of  the  vessel,  shall  not  carry  or  attempt  to  carry  in  any  such 
vessel,  any  dangerous  goods,  without  distinctly  marking  their 
nature  on  the  outside  of  the  package  containing  the  same,  and 
giving  written  notice  of  the  nature  of  those  goods  and  of  the  name 
and  address  of  the  sender  or  carrier  thereof  to  the  master  or  owner 
of  the  vessel  at  or  before  the  time  of  sending  the  same  to  be  shipped 
or  taking  the  same  on  board  the  vessel. 

(2.)  If  any  person  fails  without  reasonable  cause  to  comply 
with  this  section,  he  shall  for  each  offence  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds  ;  or  if  he  shows  that  he  was  merely 
an  agent  in  the  shipment  of  any  such  goods  as  aforesaid,  and  was 
not  aware  and  did  not  suspect  and  had  no  reason  to  suspect 
that  the  goods  shipped  by  him  were  of  a  dangerous  nature,  then 
not  exceeding  ten  pounds. 

(3.)  For  the  piirpose  of  this  Part  of  this  Act  the  expression 
"  dangerous  goods  "  means  aquafortis,  vitriol,  naphtha,  benzine, 
gunpowder,  lucifer  matches,  nitro -glycerine,  petroleum,  any 
explosives  within  the  meaning  of  the  Explosives  Act,  1875,  and 
any  other  goods  which  are  of  a  dangerous  nature. 

447.  A  person  shall  not  knowingly  send  or  attempt  to  send  by, 
or  carry  or  attempt  to  cany  in,  any  vessel,  British  or  foreign,  any 
dangerous  goods  under  a  false  description,  and  shall  not  falsely 
describe  the  sender  or  carrier  thereof,  and  if  he  acts  in  contraven- 
tion of  this  section  he  shall  for  each  offence  be  liable  to  a  fine  not 
exceeding  five  hundred  pounds. 

448. — (1.)  The  master  or  owner  of  any  vessel,  British  or  foreign, 
may  refuse  to  take  on  board  any  package  or  parcel  which  he 
suspects  to  contain  any  dangerous  goods,  and  may  require  it  to  be 
opened  to  ascertain  the  fact. 

(2.)  Where  any  dangerous  goods,  or  any  goods,  which,  in  the 
judgment  of  the  master  or  owner  of  the  vessel,  are  dangerous 
goods,  have  been  sent  or  brought  aboard  any  vessel,  British  or 
foreign,  without  being  marked  as  aforesaid,  or  without  such  notice 
having  been  given  as  aforesaid,  the  master  or  owner  of  the  vessel 
may  cause  those  goods  to  be  thrown  overboard,  together  with  any 
package  or  receptacle  in  which  they  are  contained  ;  and  neither 
the  master  nor  the  owner  of  the  vessel  shall  be  subject  to  any 
liability,  civil  or  criminal,  in  any  court  for  so  throwing  the  goods 
overboard. 

449. — (1.)  Where  any  dangerous  goods  have  been  sent  or 
carried,  or  attempted  to  be  sent  or  carried,  on  board  any  vessel, 
British  or  foreign,  without  being  marked  as  aforesaid,  or  without 
such  notice  having  been  given  as  aforesaid,  or  under  a  false 
description,  or  with  a  false  description  of  the  sender  or  carrier 

(o)  Article  31. 
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thereof,  any  court  having  Admiralty  jurisdiction  may  declare 
those  goods,  and  any  package  or  receptacle  in  \yhich  they  are 
contained,  to  be,  and  they  shall  thereupon  be,  forfeited,"  and 
nhen  forfeited  shall  be  disposed  of  as  the  court  direct. 

(2.)  The  court  shall  have,  and  may  exercise,  the  aforesaid 
powers  of  forfeiture  and  disposal,  notwithstanding  that  the  owner 
of  the  goods  has  not  committed  any  offence  under  the  provisions 
of  the  Act  relating  to  dangerous  goods,  and  is  not  before  the  court, 
and  has  not  notice  of  the  proceedings,  and  notwithstanding  that 
there  is  no  evidence  to  show  to  whom  the  goods  belong  ;  never- 
theless the  court  may,  in  their  discretion,  require  such  notice  as 
they  may  direct  to  be  given  to  the  owner  or  shipper  of  the  goods 
before  they  are  forfeited. 

450.  The  provisions  of  this  Part  of  this  Act  relating  to  the 
carriage  of  dangerous  goods  shall  be  deemed  to  be  in  addition  to 
and  not  in  substitution  for,  or  in  restraint  of,  any  other  enactment 
for  the  like  object,  so  nevertheless  that  nothing  in  the  said  provi- 
sions shall  be  deemed  to  authorise  any  person  to  be  sued  or 
prosecuted  twice  in  the  same  matter. 


PART   VII. 

DELIVERY    OF    GOODS    (b). 

Delivery  of  Goods  and  Lien  for  Freight. 

492.  In  this  Part  of  this  Act  unless  the  context  otherwise 
requires — 

The  expression  "  goods  "  includes  every  description  of  wares  and 

merchandise  : 
The  expression  ""  wharf  "  includes  all  wharves,  quays,  docks,  and 

premises  in  or  upon  which  any  goods,  when  landed  from  ships, 

may  be  lawfully  placed  : 
The  expression  '"  warehouse  "  includes  all  warehouses,  buildings, 

and  premises  in  which  goods,  when  landed  from  ships,  may  be 

lawfully  placed  : 
The  expression   ''  report  "  means  the  report  required  by  the 

customs  laws  to  be  made  by  the  master  of  an  importing  ship  : 
The   expression   "'entry"   means  the  entry  required   by   the 

customs  laws  to  be  made  for  the  landing  or  discharge  of  goods 

from  an  importing  ship  : 
The  expression  ''  shipowner  "  includes  the  master  of  the  ship  and 

every  other  person  authorised  to  act  as  agent  for  the  owner  or 

entitled  to  receive  the  freight,  demurrage,  or  other  charges 

payable  in  respect  of  the  ship  : 
The  expression  "owner"  used  in  relation  to  goods  means  every 

person  who  is  for  the  time  entitled,  either  as  owner  or  agent 

for  the  owner,  to  the  possession  of  the  goods,  subject,  in  the 

case  of  a  lien  (if  any),  to  that  lien  : 
The  expression  "  wharfinger  "  means  the  occupier  of  a  wharf  as 

hereinbefore  defined. 
The   expression    '•warehouseman"   means  the   occupier  of  a 

warehouse  as  hereinbefore  defined  : 


(b)  Articles  126,  127. 
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493. — (1.)  Where  the  owner  of  any  goods  imported  in  any  ship 
from  foreign  parts  into  the  United  Kingdom  fails  to  make  entry 
thereof,  or,  having  made  entry  thereof,  to  land  the  same  or  take 
delivery  thereof,  and  to  proceed  therewith  with  all  convenient 
speed,  by  the  times  severally  hereinafter  mentioned,  the  shipowner 
may  (c)  make  entry  of  and  land  or  unship  the  goods  at  the  following 
times — 

(a.)  If  a  time  for  the  delivery  of  the  goods  is  expressed  in 
the  charterparty,  bill  of  lading,  or  agreement,  then 
at  any  time  after  the  time  so  expressed  {d)  : 
(6.)  If  no  time  for  the  delivery  of  the  goods  is  expressed  in 
the  charterparty,  bill  of  lading,  or  agreement,  then 
at  any  time  after  the  expiration  of  seventy-two  hours, 
exclusive  of  a  Sunday  or  holiday,  from  the  time  of 
the  report  of  the  ship. 
(2.)  Where  a  shipowner  lands  goods  in  pursuance  of  this  section 
he  shall  place  them,  or  cause  them  to  be  placed — 

(o.)  If  any  wharf  or  warehouse  is  named  in  the  charter- 
party,  bill  of  lading,  or  agreement,  as  the  wharf  or' 
warehouse  where  the  goods  are  to  be  placed  and  if 
they  can  be  conveniently  there  received,  on  that 
wharf  or  in  that  warehouse  ;   and 
(6.)  In  any  other  case  on  some  wharf  or  in  some  warehouse 
on  or  in  which  goods  of  a  like  nature  are  usually 
placed  :   the  wharf  or  warehouse  being,  if  the  goods 
are  dutiable,  a  wharf  or  warehouse  duly  approved  by 
the  Commissioners  of  Cutetoms  for  the  landing  of 
dutiable  goods. 
(3.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the 
owner  of  the  goods  is  ready  and  offers  to  land  or  take  delivery  of 
the  same,  he  shaU  be  allowed  to  do  so,  and  his  entry  shaU  in  that 
case  be  preferred  to  any  entry  which  may  have  been  made  by  the 
shipowner. 

(4.)  If  any  goods  are,  for  the  purpose  of  convenience  in  assorting 
the  same,  landed  at  the  wharf  where  the  ship  is  discharged,  and 
the  owner  of  the  goods  at  the  time  of  that  landing  has  made  entry 
and  is  ready  and  offers  to  take  delivery  thereof,  and  to  convey  the 
same  to  some  other  wharf  or  warehouse,  the  goods  shall  be  assorted 
at  landing,  and  shall,  if  demanded,  be  delivered  to  the  owner 
thereof  within  twenty-four  hours  after  assortment ;  and  the 
expense  of  and  consequent  on  that  landing  and  assortment  shall 
be  borne  by  the  shipowner. 

(5.)  If  at  any  time  before  the  goods  are  landed  or  unshipped  the 
owner  thereof  has  made  entry  for  the  landing  and  warehousing 
thereof  at  any  particular  wharf  or  warehouse  other  than  that  at 


(c)  If  the  shipowner  lands  the  goods  pursuant  to  power  given  him  by  the 
bill  of  lading  (equivalent  to  the  power  here  given  him  by  statute)  and  in 
doing  so  he  does  not  purport  to  act  under  this  section,  or  to  give  a  notice 
to  the  warehouseman  under  §  494,  the  goods-owner  cannot  claim  to  take 
advantage  of  §§  495  and  496  so  as  to  have  his  goods  released  on  paying  the 
freight  to  the  warehouseman  instead  of  to  the  shipowner :  Dennis  v.  Cork 
S.8.  Co.  (1913),  2  K.  B.  393. 

(d)  Whether  a  shipowner  in  order  to  avail  himself  of  his  rights  under 
sect.  494  must  land  the  goods  at  the  time  here  specified  is  doubtful.  See 
Smailes  v.  Hans  Dessen  (1905),  11  Com.  Cas.  74,  12  Com.  Cas.  117. 

B.C.  p.  27 
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which  the  ship  is  discharging,  and  has  offered  and  been  ready  to 
take  delivery  thereof,  and  the  shipowner  has  failed  to  make  that 
delivery,  and  has  also  failed  at  the  time  of  that  offer  to  give  the 
owner  of  the  goods  correct  information  of  the  time  at  which  the 
goods  can  be  delivered,  then  the  shipowner  shall,  before  landing  or 
unshipping  the  goods,  in  pursuance  of  this  section,  give  to  the 
owner  of  the  goods  or  of  such  wharf  or  warehouse  as  last  aforesaid 
twenty-four  hours'  notice  ia  writing  of  his  readiness  to  deliver  the 
goods,  and  shall,  if  he  lands  or  unships  the  same  without  that 
notice,  do  so  at  his  own  risk  and  expense. 

494.  If  at  the  time  when  any  goods  are  landed  from  any  ship, 
and  placed  in  the  custody  of  any  person  as  a  wharfinger  or  ware- 
houseman, the  shipowner  gives  to  the  wharfinger  or  warehouseman 
notice  in  writing  that  the  goods  are  to  remain  subject  to  a  lien  for 
freight  or  other  charges  payable  to  the  shipowner  to  an  amount 
mentioned  in  the  notice,  the  goods  so  landed  shall,  in  the  hands  of 
the  wharfinger  or  warehouseman,  continue  subject  to  the  same 
lien,  if  any,  for  such  charges  as  they  were  subject  to  before  the 
landing  thereof  ;  and  the  wharfinger  or  warehouseman  receiving 
those  goods  shall  retain  them  until  the  lien  is  discharged  as  herein- 
after mentioned,  and  shall,  if  he  fails  so  to  do,  make  good  to  the 
shipowner  any  loss  thereby  occasioned  to  him  (e). 

495.  The  said  lien  for  freight  and  other  charges  shall  be  dis- 
charged ( / ) — 

(1.)  Upon  the  production  to  the  wharfinger  or  warehouseman  of 
a  receipt  for  the  amount  claimed  as  due,  and  delivery  to  the 
wharfinger  or  warehouseman  of  a  copy  thereof  or  of  a  release 
of  freight  from  the  shipowner,  and 
(2.)  Upon  the  deposit  by  the  owner  of  the  goods  with  the  whar- 
finger or  warehouseman  of  a  siim  of  money  equal  in  amount  to 
the  sum  claimed  as  aforesaid  by  the  shipowner  (g) ; 
but  in  the  latter  case  the  lien  shall  be  discharged  without  prejudice 
to   any  other  remedy  which  the   shipowner  may  have  for  the 
recovery  of  the  freight. 

496. — (1.)  WTien  a  deposit  as  aforesaid  is  made  with  the  whar- 
finger or  warehouseman,  the  per§bn  making  the  same  may  (/), 
within  fifteen  days  after  making  it,  give  to  the  wharfinger  or  ware- 
houseman notice  in  writing  to  retain  it,  stating  in  the  notice  the 
sums,  if  any,  which  he  admits  to  be  payable  to  the  shipowner,  or  as 
the  case  may  be,  that  he  does  not  admit  any  sum  to  be  so  payable, 
but  if  no  such  notice  is  given,  the  wharfinger  or  warehouseman 
may  at  .the  expiration  of  the  fifteen  days,  pay  the  sum  deposited 
over  to  the  shipowner. 

(2.)  If  a  notice  is  given  as  aforesaid  the  wharfinger  or  ware- 
houseman shall  immediately  apprise  the  shipowner  of  it,  and  shall 


(e)  Quaere  whether  goods  landed  under  this  section  must  be  landed  within 
the  terms  of  .sect.  493.     See  note  (d)  to  that  section. 

(/)  See  footnote  (c)  on  p.  417. 

(gr)  Where  a  shipowner  claims  freight  to  which  he  is  not  entitled,  and  under 
these  provisions  the  cargo-owner  deposits  monej-  with  the  wharfinger  or 
warehouseman  vnth.  a  notice  that  he  does  not  admit  it  to  be  due  to  the  ship- 
owner, and  the  Court  subsequently  decides  that  it  is  not  due,  the  cargo- 
owner  is  entitled  to  recover  from  the  shipowner  interest  by  way  of  damages 
upon  the  sum  deposited  for  the  period  of  its  deposit.  Red  "  i? "  S.S.  Co- 
V.  Allatini  (1909),  14  Com.  Cas.  92. 
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pay  or  tender  to  him  out  of  the  sum  deposited  the  sum,  if  any, 
admitted  by  the  notice  to  be  payable,  and  shall  retain  the  balance, 
or,  if  no  sum  is  admitted  to  be  payable,  the  whole  of  the  sum 
deposited,  for  thirty  days  from  the  date  of  the  notice. 

(3.)  At  the  expiration  of  those  thirty  days  unless  legal  pro- 
ceedings have  in  the  meantime  been  instituted  by  the  shipowner 
against  the  owner  of  the  goods  to  recover  the  said  balance  or  sum, 
or  otherwise  for  the  settlement  of  any  disputes  which  may  have 
arisen  between  them  concerning  the  freight  or  other  charges  as 
aforesaid,  and  notice  in  writing  of  those  proceedings  has  been 
served  on  the  wharfinger  or  warehouseman,  the  whai"finger  or 
warehouseman  shall  pay  the  balance  or  sum  to  the  owner  of  the 
goods  (h). 

(4. )  A  wharfinger  or  warehouseman  shall  by  any  payment  under 
this  section  be  discharged  from  all  liability  in  respect  thereof. 

497. — ( 1. )  If  the  lien  is  not  discharged,  and  no  deposit  is  made  as 
aforesaid,  the  wharfinger  or  warehouseman  may,  and,  if  required 
by  the  shipowner,  shall,  at  the  expiration  of  ninety  days  from  the 
time  when  the  goods  were  placed  in  his  custody,  or,  if  the  goods  are 
of  a  perishable  nature,  at  such  earlier  period  as  in  his  discretion  he 
thinks  fit,  sell  by  public  auction,  either  for  home  use  or  for  exporta- 
tion, the  goods  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  charges  hereinafter  mentioned. 

(2.)  Before  making  the  sale  the  wharfinger  or  warehouseman 
shall  give  notice  thereof  by  advertisement  in  two  local  newspapers 
circulating  in  the  neighbourhood,  or  in  one  daily  newspaper 
published  in  London,  and  in  one  local  newspaper,  and  also,  if  the 
address  of  the  owner  of  the  goods  has  been  stated  on  the  manifest 
of  the  cargo,  or  on  any  of  the  documents  which  have  come  into 
the  possesion  of  the  wharfinger  or  warehouseman,  or  is  otherwise 
known  to  him,  send  notice  of  the  sale  to  the  owner  of  the  goods  by 
post. 

(3.)  The  title  of  a  bona  fide  purchaser  of  the  goods  shall  not  be 
invalidated  by  reason  of  the  omission  to  send  the  notice  required 
by  this  section,  nor  shall  any  such  purchaser  be  bound  to  inquire 
whether  the  notice  has  been  sent. 

498.  The  proceeds  of  sale  shall  be  applied  by  the  wharfinger  or 
warehouseman  as  follows,  and  in  the  following  order  : — 

(i.)  First,  if  the  goods  are  sold  for  home  use,  in  payment  of  any 

customs  or  excise  duties  owing  in  respect  thereof  ;  then 
(ii.)  In  payment  of  the  expenses  of  the  sale  ;  then 
(iii.)  In  payment  of  the  charges  of  the  wharfinger  or  ware- 
houseman and  the  shipowner  according  to  such  priority  as 
may  be  determined  by  the  terms  of  the  agreement  (if  any) 
in  that  behalf  between  them  ;  or,  if  there  is  no  such  agree- 
ment : — 

(a.)  in  payment  of  the  rent,  rates,  and  other  charges  due  to 
the  wharfinger  or  warehouseman  in  respect  of  the 
said  goods  ;  and  then 
(b.)  in  payment  of  the  amount  claimed  by  the  shipowner  as 
due  for  freight  or  other  charges  in  respect  of  the  said 
goods  ; 


[h)  See  note  {g),  p.  418,  ante. 
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and   the   surplus,  if   any,   shall   be   paid   to   the   owner  of    the 
goods. 

499.  '\^^leneve^  any  goods  are  placed  in  the  custody  of  a  whar- 
finger or  warehouseman,  under  the  authority  of  this  Part  of  the 
Act,  the  wharfinger  or  warehouseman  shall  be  entitled  to  rent  in 
respect  of  the  same,  and  shall  also  have  power,  at  the  expense  of 
the  owner  of  the  goods,  to  do  all  such  reasonable  acts  as  in  the 
judgment  of  the  wharfinger  or  warehouseman  are  necessary  for 
the  proper  custody  and  preservation  of  the  goods,  and  shall  have  a 
lien  on  the  goods  for  the  rent  and  expenses. 

500.  Nothing  in  this  Part  of  the  Act  shall  compel  any  wharfinger 
or  warehouseman  to  take  charge  of  any  goods  which  he  would  not 
have  been  liable  to  take  charge  of  if  this  Act  had  not  been  passed  ; 
nor  shall  he  be  bound  to  see  to  the  validity  of  any  lien  claimed  by 
any  shipowner  under  this  Part  of  this  Act. 

501.  Nothing  in  this  Part  of  this  Act  shall  take  away  or  abridge 
any  powers  given  by  any  local  Act  to  any  harbour  authority,  body 
corporate,  or  persons,  whereby  they  are  enabled  to  expedite  the 
discharge  of  ships  or  the  landing  or  delivery  of  goods ;  nor  shall 
anything  in  this  Part  of  this  Act  take  away  or  diminish  any  rights 
or  remedies  given  to  any  shipowner  or  wharfinger  or  warehouseman 
by  any  local  Act  (i). 


PART  VIII. 

LIABILITY    OF    SHIPOWNERS    (j). 

502.  The  owner  of  a  British  sea-going  ship,  or  any  share  therein, 
shall  not  be  liable  to  make  good  to  any  extent  whatever  any  loss  or 
damage  happening  without  his  actual  fault  or  privity  (^■)  in  the 
following  cases,  namely  : — 

(i. )  where  any  goods,  merchandise,  or  other  things  whatsoever 


(i)  Sects  CXCIII  to  CXCIX  of  the  Mersey  Docks  Consolidation  Act 
(1858)  contain  provisions  as  to  warehousing  goods  under  claims  for  freight 
very  much  to  the  effect  of  this  part  of  the  Merchant  Shipping  Act,  1894. 
The  sections  are  printed  in  Lowndes  on  General  Average  (5th  edition,  1912), 
at  p.  818. 

(j)  A  shipowner  by  his  contract  of  carriage  may  contract  himself  out  of  the 
immunity  from,  or  limitation  of  liability  provided  by  these  sections.  The 
Satanita\l891},  A.  C.  59.  Virginia  v.  Norfolk  etc.  Co.  (1912),  1  K.  B. 
229. 

(k)  As  to  "  actual  fault  or  privity,"  see  Wahlherg  v.  Young  (1876).  45  L.  J. 
C.  P.  783  ;  The  Warkworth{\8M),  9  P.  D.  145  ;  The  Diamond  (1906),  P.  282  ; 
Lennard's  Co.  v.  Asiatic  Co.  (1915),  A.  C.  705.  That  the  owner  is  on  board 
the  vessel  is  not  by  itself  enough  to  constitute  "  fault  or  privity  "  The 
Obey  (1866),  L.  R.  1  A.  &  E.  102.  If  the  "  owner"  is  a  corporation  the 
"  fault  or  privity  "  must  be  that  of  the  person,  or  persons,  who  is,  or  are, 
"  really  the  directing  mind  and  will  of  the  corporation,  the  verj'  ego  and 
centre  of  the  personality  of  the  corporation  "  {per  Haldane,  L.C.,  Lennard/s 
Co.  V.  Asiatic  Co.  (1915),  A.  C.  at  p.  713):  e.g.  of  the  managing  director^ 
Lennard's  Co.  v.  Asiatic  Co.,  ubi  supra,  or  the  board  of  directors,  Smitton 
V.  Orieiit  Co.  (1907),  12  Com.  Cas.  270;  cf.  The  Yarmouth  (1909),  P.  293. 
The  onus  of  disproving  "  actual  fault  or  privity  "  is  on  the  shipowner> 
Lennard's  Co.  v.  Asiatic  Co.,  ubi  supra. 


APPENDIX   III.  421 

taken  in  or  put  on  board  his  ship  are  lost  or  damaged  by 
reason  of  fire  (I)  on  board  the  ship  (m) ;  or 
(ii.)  where  any  gold,  silver,  diamonds,  watches  (»),  jewels,  or 
precious  stones  taken  in  or  put  on  board  his  ship  (o),  the  true 
nature  and  value  (p)  of  which  have  not  at  the  time  of  shipment 
been  declared  by  the  owner  or  shipper  thereof  to  the  owner  or 
master  of  the  ship  in  the  bills  of  lading  or  otherwise  in  writing, 
are  lost  or  damaged  by  reason  of  any  robbery,  embezzlement, 
making  away  with,  or  secreting  thereof  (q). 
503.  (r) — (1.)  The  owners  (s)  of  a  ship,  British  or  foreign,  shall 
not  where  all  or  any  of  the  following  occurrences  take  place  without 
their  actual  fault  or  privity  (t)  ;   (that  is  to  say), 

(a.)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  the  ship  ; 
(b.)  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandise  or  other  things  whatsoever  {u),  on 
board  the  ship  ; 
(c.)  Where  any  loss  of  life  or  personal  injury  is  caused  to 
any  person  carried  in  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship  ; 
(d.)  Where  any  loss  or  damage  is  caused  to  any  other 
vessel,  or  to  any  goods,  merchandise,  or  other 
things  whatsoever  on  board  any  other  vessel,  by 
reason  of  the  improper  navigation  of  the  ship  ; 
be  liable  to  damages  beyond  the  following  amounts  (v)  ;   (that  is 
to  say),  

(Z)  See  Article  87,  supra,  p.  228.  This  includes  damage  by  smoke,  and  by 
water  used  to  put  out  a  fire  :    The  Diamond  (nbi  supra). 

{m)  This  does  not  free  the  shipowner  from  liability  for  general  average 
contribution  for  damage  caused  by  water  used  to  extinguish  fire  :  Schmidt 
V.  Royal  Mail  S.S.  Co.  (1876),  45  L.  J.  Q.  B.  fi46,  approved,  Greenshields  v. 
Stephens  (1908),  1  K.  B.  51  (C.A.),  (1908),  App.  Cas.  431.  The  equivalent 
of  this  provision  as  to  fire  on  board  was  first  enacted  by  the  statute  26  Geo.  3, 
c.  86.  It  was  prompted  by  the  decision  in  1785  of  Forward  v.  Pittard, 
1  T.  R.  27.  It  is  singular  that  no  case  arose  upon  the  provision  from  1786 
until  The  Diamond  (tibi  supra)  in  1906. 

(n)  A  jury  found  that  "  watch  movements  "  were  not  "  watches  "  within 
this  section. 

(o)  Personal  effects  of  a  passenger  on  a  ship,  if  of  the  specified  character, 
are  within  this  provision  ;    Smitton  v.  Orient  Co.  {uhi  supra). 

(p)  Cf.  Williams  v.  African  S.S.  Co.  (1856),  1  H.  &  N.  300;  where  a 
description,  "  248  ounces  of  gold  dust,"  was  h^ld  bad,  as  not  stating  value  ; 
and  Gibhs  v.  Potter  (IS42),  lO'M.  &  W.  70,  where  the  description  "  1338  hard 
dollars  "  was  held  good. 

(q)  The  equivalent  of  this  provision  as  to  jewellery,  etc.,  was  first  enacted 
by  the  statute  7  Geo.  2,  c.  15. 

(r)  This  section  is  amended  by  sect.  1  of  the  Merchant  Shipping  (Liability, 
etc.)  Act,  1900,  printed  infra. 

(s)  By  sect.  71  of  the  Mijrchant  Shipping  Act,  1906  (6  Edw.  7,  c,  48),  it  is 
provided  that  "  owners  "  in  this  section  is  to  include  "  any  charterer  to  whom 
the  ship  is  demised."  In  The  Steam  Hopj)er,  No.  66  (1908).  App.  Cas.  126 
(a  case  that  began  before  the  amending  Act  was  passed),  the  House  of  Lords 
held  that  "  owners  "  in  the  above  sect.  503  did  incluu'^  a  charterer  by  demise, 
so  that  the  amendment  by  the  Act  of  1906  was  unnecessarj'. 

{t)  See  note  (k),  p.  420,  ante. 

(u)  Which  includes  passengers'  luggage.     The  Stella  (1900),  P.  161. 

(v)  To  which  must  be  added  interest  on  the  amounts  from  the  date  of  the 
occurrence  ;  see  The  Northumhria  (1869),  L.  R.  3  A.  &  E.  6  ;  Smith  v.  Kirby 
(1875),  1  Q.  B.  D.  131. 
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(i.)  in  respect  of  loss  of  life  or  personal  injury,  either  alone  or 
together  with  loss  of  or  damage  to  vessels,  goods,  merchandise, 
or  other  things,  an  aggregate  amount  not  exceeding  fifteen 
pounds  for  each  ton  of  their  ship's  tonnage  (x)  ;  and 
(ii.)  in  respect  of  loss  of,  or  damage  to,  vessels,  goods,  merchan- 
dise, or  other  things,  whether  there  be  in  addition  loss  of  life 
or  personal  injury  or  not,  an  aggregate  amount  not  exceeding 
eight  pounds  for  each  ton  of  their  ship's  tonnage  (y). 
(2.)  For  the  purposes  of  this  section — 

(a. )  The  tonnage  of  a  steamship  shaU  be  her  gross  tonnage 
without  deduction  on  account  of  engine  room  (z)  :  and 
the  tonnage  of  a  sailing  ship  shall  be  her  registered 
tonnage ; 

Provided  that  there  shall  not  be  included  in  such 

tonnage  any  space  occupied  by  seamen  or  aj)pren- 

tices  and  appropriated  to  their  use  which  is  certified 

under  the  regulations  scheduled  to  this  Act  with 

regard  thereto. 

(b.)  Where  a  foreign  ship  has  been  or  can  be  measured 

according  to  British  law,  her  tonnage,  as  ascertained 

by  that  measurement  shall,  for  the  purpose  of  this 

section,  be  deemed  to  be  her  tonnage. 

(c.)  Where  a  foreign  ship  has  not  been  and  cannot  be 

measured  according  to  British  laAv,  the  surveyor 

general  of  ships  in  the  United  Kingdom,  or  the  chief 

measuring  officer  of  any  British  possession  abroad, 

shall,  on  receiving  from  or  by  the  direction  of  the 

court  hearing  the  case,  in  which  the  tonnage  of  the 

ship  is  in  question,  such  evidence  concerning  the 

dimensions  of  the  ship  as  it  may  be  practicable  to 

furnish,  give  a  certificate  under  his  hand  stating 

what  would  in  his  opinion  have  been  the  tonnage  of 

the  ship  if  she  had  been  duly  measured  according 

to  British  law,  and  the  tonnage  so  stated  in  that 

certificate  shall,  for  the  purposes  of  this  section,  be 

deemed  to  be  the  tonnage  of  the  ship. 

(3.)  The  owner  of  every  sea-going  ship  or  share  therein  shall  be 

liable  in  respect  of  eveiy  such  loss  of  life,  personal  injury,  loss  of  or 

damage  to  vessels,  goods,  merchandise,  or  things  as  aforesaid 

arising  on  distinct  occasions  to  the  same  extent  as  if  no  other  loss, 

injury,  or  damage  had  arisen. 

509.  This  part  of  this  Act  shall,  unless  the  context  otherwise 
requires,  extend  to  the  whole  of  Her  Majesty's  dominions. 


(x)  The  claimants  for  loss  of  life  are  alone  entitled  against  £7  part  of  the 
£15.  And  they  have  a  claim  pari  passu  with  the  claimants  for  loss  of  cargo 
against  the  £8.  The  Victoria  (1888),  13  P.  D.  125;  see  also  The  Crathie 
(1897),  P.  178. 

(y)  Where,  a  ship  having  been  in  collision,  her  owners  have  got  a  decree  in 
a  limitation  action,  and  have  consented  to  judgment  for  the  damage  sus- 
tained by  the  other  ship,  the  owners  of  cargo  on  either  ship  are  not  bound 
by  the  amount  so  fixed  as  the  claim  of  the  other  ship,  and  maj^  prove  in 
claiming  on  the  fund  that  it  was  excessive.  Van  Eijck  v.  Somerville  (1906), 
App.  Cas.  489. 

(2)  The  words  in  italics  are  amended  by  sect.  69  of  the  Merchant  Shipping 
Act,  1906  (6  Edw.  7,  c.  48),  so  as  to  read — "  registered  tonnage  with  the 
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PART   X. 

633.  An  owner  or  master  of  a  ship  shall  not  be  answerable  to  any 
person  whatever  for  any  loss  or  damage  occasioned  by  the  fault  or 
incapacity  of  any  qualified  pilot,  acting  in  charge  of  that  ship 
within  any  district  where  the  employment  of  a  qualified  pilot  is 
compulsory  by  law  (a). 

63  &  64  Vict.  c.  32. — Merchant  Shipping  (Liability  of  Ship- 
owners AND  Others)  Act,  1900. 

1.  The  limitation  of  the  liability  of  the  owners  of  any  ship  set  by 
sect.  503  of  the  Merchant  Shipping  Act,  1894,  in  respect  of  loss  of  or 
damage  to  vessels,  goods,  merchandise,  or  other  things,  shall 
extend  and  apply  to  all  cases  where  (without  their  actual  fault  or 
privity)  any  loss  or  damage  is  caused  to  property  or  rights  of  any 
kind,  whether  on  land  or  on  water,  or  whether  fixed  or  moveable, 
by  reason  of  the  improper  navigation  or  management  (b)  of  the 
ship. 

addition  of  any  engine  room  space  deducted  for  the  purpose  of  ascertaining 
that  tonnage." 

(a)  By  sect.  15  of  2  &  3  Geo.  5,  c.  31,  it  is  provided  that  this  section  shall 
be  repealed  as  from  January  1,  1918,  or  as  from  such  earlier  date  as  may  be 
fixed  by  an  Order  in  Council.  No  such  Order  in  Council  has  as  yet  been 
issued. 

(6)  As  to  the  words  "  navigation  or  management,"  which  are  also  used  in 
section  3  of  the  Harter  Act,  see  pp.  234-237,  supra. 
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General  Average. 

York-Antwekp  Rules,  1890. 

Jettison  of  Deck  Cargo. 

I.  No  jettison  of  deck  cargo  shall  be  made  good  as  general  average. 
Every  structure  not  built  in  with  the  frame  of  the  vessel  shall  be 
considered  to  be  a  part  of  the  deck  of  the  vessel. 

Damage  by  Jettison  and  Sacrifice  for  the  Common  Safety. 

II.  Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in 
consequence  of  a  sacrifice  made  for  the  common  safety,  and  by 
water  which  goes  down  a  ship's  hatches  opened  or  other  opening 
made  for  the  purpose  of  making  a  jettison  for  the  common  safety, 
shall  be  made  good  as  general  average. 

Extinguishing  Fire  on  Shipboard. 

III.  Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by 
water  or  otherwise,  including  damage  by  beaching  or  scuttling  a 
burning  ship,  in  extinguishing  a  fire  on  board  the  ship,  shall  be 
made  good  as  general  average  ;  except  that  no  compensation  shaU 
be  made  for  damage  to  such  portions  of  the  ship  and  bulk  cargo  (a), 
or  to  such  separate  packages  of  cargo,  as  have  been  on  fire. 

Cutting  away  Wreck. 

IV.  Loss  or  damage  caused  by  cutting  away  the  wreck  or 
remains  of  spars,  or  of  other  things  which  have  previously  been 
carried  away  by  sea-peril,  shall  not  be  made  good  as  general 
average. 

Voluntary  Stranding. 

V.  When  a  ship  is  intentionally  run  on  shore,  and  the  circimi- 
stances  are  such  that  if  that  course  were  not  adopted  she  would 
inevitably  sink,  or  drive  on  shore  or  on  rocks,  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  of  them,  by  such 
intentional  running  on  shore,  shall  be  made  good  as  general  average. 
But  in  aU  other  cases  where  a  ship  is  intentionally  run  on  shore  for 


(a)  "  Portion  of  .  .  .  bulk  cargo  "  does  not  mean  the  whole  contents  of 
one  hold  or  cargo  space,  but  only  such  part  of  the  contents  as  has  in  fact 
been  on  fire.     Green-shields  v.  Stephens,  C.A.  (1908),  1  K.  B.  51. 
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the  common  safety,  the  consequent  loss  or  damage  shall  be  allowed 
as  general  average  (b). 

Carrying  Press  of  Sail. — Damage  to  or  Loss  of  Sails. 

VI.  Damage  to  or  loss  of  sails  and  spars,  or  either  of  them, 
caused  by  forcing  a  ship  off  the  ground,  or  by  driving  h(;r  higher  up 
the  ground,  for  the  common  safety,  shall  be  made  good  as  general 
average  ;  but  where  a  ship  is  afloat,  no  loss  or  damage  caused  to 
the  ship,  caroo,  and  freight,  or  any  of  them,  by  carrying  a  press  of 
sail,  shall  be  made  good  as  general  average. 

Damage  to  Engines  in  refloating  a  Ship. 

VII.  Damage  caused  to  machinery  and  boilers  of  a  sliip,  which 
is  ashore  and  in  a  position  of  peril,  in  endeavouring  to  refloat,  shall 
be  allowed  in  general  average  when  shewn  to  have  arisen  from  an 
actual  intention  to  float  the  ship  for  the  common  safety  at  the  risk 
of  such  damage. 

Expenses  lightening  a  Ship  when  Ashore,  and  consequent  Damage. 

VIII.  When  a  ship  is  ashore  and,  in  order  to  float  her,  cargo, 
bunker  coals,  and  ship's  stores,  or  any  of  them  are  discharged,  the 
extra  cost  of  lightening,  lighter  hire,  and  reshipping  (if  incurredj, 
and  the  loss  or  damage  sustained  thereby,  shall  be  admitted  as 
general  average. 

Cargo,  Ship's  Materials,  and  Stores  bvrm  for  Fuel. 

IX.  Cargo,  ship's  materials,  and  stores,  or  any  of  them,  neces- 
sarily burnt  for  fuel  for  the  common  safety  at  a  time  of  peril,  shall 
be  admitted  as  general  average,  when  and  only  when  an  ample 
supply  of  fuel  had  been  provided  ;  but  the  estimated  quantity  of 
coals  that  would  have  been  consumed,  calculated  at  the  price 
current  at  the  ship's  last  port  of  departure  at  the  date  of  her 
leaving,  shall  be  charged  to  the  shipowner  and  credited  to  the 
general  average. 

Expenses  at  Port  of  Refuge,  etc. 

X.  (a). — When  a  ship  shall  have  entered  a  port  or  place  of 
refuge,  or  shall  have  returned  to  her  port  or  place  of  loading,  in 
consequence  of  accident,  sacrifice,  or  other  extraordinary  circum- 
stances, which  render  that  necessary  for  the  common  safety,  the 
expenses  of  entering  such  port  or  place  shall  be  admitted  as  general 
average  ;  and  when  she  shall  have  sailed  thence  with  her  original 
cargo,  or  part  of  it,  the  corresponding  expenses  of  leavmg  (c)  such 
port  or  place,  consequent  upon  such  entry  or  return,  shall  likewise 
be  admitted  as  general  average. 

(b). — The  cost  of  discharging  cargo  from  a  ship,  whether  at  a 
port  or  place  of  loading,  call,  or  refuge,  shall  be  admitted  as  general 


(b)  See  also  Austin  Friars  Co.  v.  SpiUers  d:  Balers  (1915),  3  K.  B.  586. 

(c)  These  words  do    not  include   the   expenses    of  breaking  ice  in  the 
approaches  to  the  port.      Westoll  v.  Carter  (1898),  3  Com.  Cases,  112. 
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average,  when  the  discharge  was  necessary  for  the  common  safety 
or  to  enable  damage  to  the  ship,  caused  by  sacrifice  or  accident 
during  the  voyage,  to  be  repaired,  if  the  repairs  were  necessary  for 
the  safe  prosecution  of  the  voyage. 

(c). — Whenever  the  cost  of  discharging  cargo  from  a  ship  is 
admissible  as  general  average,  the  cost  of  reloading  and  stowing 
such  cargo  on  board  the  said  ship,  together  with  aU  storage  charges 
on  such  cargo,  shall  likewise  be  so  admitted.  But  when  the  ship 
is  condemned,  or  does  not  proceed  on  her  original  voyage,  no 
storage  expenses  incurred  after  the  date  of  the  ship's  condemnaf 
tion,  or  of  the  abandonment  of  the  voyage  shall  be  admitted  as 
general  average. 

(d). — If  a  ship  under  average  be  in  a  port  or  place  at  which  it  is 
practicable  to  repair  her,  so  as  to  enable  her  to  carry  on  the  whole 
cargo,  and  if,  in  order  to  save  expenses,  either  she  is  towed  thence 
to  some  other  port  or  place  of  repair,  or  to  her  destination,  or  the 
cargo ,  or  a  portion  of  it  is  transhipped  by  another  ship,  or  otherwise 
forwarded,  then  the  extra  cost  of  such  towage,  transhipment,  and 
forwarding,  or  any  of  them  (up  to  the  amount  of  the  extra  expense 
saved),  shall  be  payable  by  the  several  parties  to  the  adventure  in 
proportion  to  the  extraordinary  expense  saved. 

Wages  and  Maintenance  of  Crew  in  PoH  of  Eefuge,  etc. 

XI.  When  a  ship  shall  have  entered  or  been  detained  in  any  port 
or  place  under  the  circumstances,  or  for  the  purposes  of  the  repairs, 
mentioned  in  rule  X.,  the  wages  payable  to  the  master,  officers,  and 
crew,  together  with  the  cost  of  maintenance  of  the  same,  during  the 
extra  period  of  detention  in  such  port  or  place  until  the  ship  shall  or 
should  have  been  made  ready  to  proceed  upon  her  voyage,  shall  be 
admitted  as  general  average  {d).  But  when  the  ship  is  condemned 
or  does  not  proceed  on  her  original  voyage,  the  wages  and  main- 
tenance of  the  master,  officers,  and  crew,  incurred  after  the  date  of 
the  ship's  condemnation  or  of  the  abandonment  of  the  voyage, 
shall  not  be  admitted  as  general  average. 

Damage  to  Cargo  in  Discharging,  etc. 

XII.  Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the 
act  of  discharging,  storing,  reloading  and  stowing,  shall  be  made 
good  as  general  average,  when  and  only  when  the  cost  of  those 
measures  respectively  is  admitted  as  general  average. 

Deductions  from  Costs  of  Bepairs. 

XIII.  In  adjusting  claims  for  general  average,  repairs  to  be 
allowed  in  general  average  shall  be  subject  to  the  following  deduc- 
tions in  respect  of  "'  new  for  old,"  viz.^ — 

In  the  case  of  iron  or  steel  ships,  from  date  of  original  register  to 
the  date  of  accident. 

Up  to  1      All   repairs   to    be    allowed   in    full,   except 

1  year  old  painting  or  coating  of  bottom,  from  which  one- 

(A.)  (third  is  to  be  deducted. 

(d)  Where,  the  ship  being  on  monthly  hire  under  a  charter  by  which  the 
owners  pay  the  wages  of  master  and  crew,  the  owners  recover  a  general 
average  contribution  for  such  wages  in  the  port  of  refuge,  the  charterers  are 
not  entitled  to  recover  back  anj'  of  the  monthly  hire  they  have  paid. 
Eoicdeii  V.  Xutfield  S.S.  Co.  (1898),  3  Com.  Cases,  50. 
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Between 

1  and  3  years 

(B.) 


Between 
3  and  6  years 

(C.) 


Between 

6  and  10  years 

(D.) 


Between 
10  and  15  years 

(E.) 

Over 
15  years 

(F.) 


f      One-third  to  be  deducted  off  repairs  to  and 

I  renewal  of  woodwork  of  hull,  masts,  and  spars, 
furniture,  upholstery,  crockery,  metal,  and 
glassware,  also  sails,  rigging,  ropes,  sheets,  and 
hawsers  (other  than  wire  and  chain),  awnmgs, 

I  covers,  and  painting.  .      . 

I  One-sixth  to  be  deducted  off  wire  nggmg, 
wire  ropes  and  wire  hawsers,  chain  cables  and 
chains,  donkey  engines,  steam  winches  and 
connexions,    steam    cranes    and    connexions  ; 

[  other  repairs  in  full. 

Deductions  as  above  under  Clause  B,  except 

)  that  one-sixth  be  deducted  off  ironwork  ot 
masts  and  spars  and  machinery  (inclusive  ot 

',  boilers  and  their  mountings). 
/     Deductions  as  above  under  Clause  C,  except 
that   one-third   be   deducted   off   ironwork   of 

J  masts  and  spars,  repairs  to  and  renewal  ot  all 

1  machinery     (inclusive    of    boilers    and    their 
mountings),  and  all  hawsers,  ropes,  sheets,  and 
\rigging. 

/  One-third  to  be  deducted  off  all  repairs  and 
)  renewals,  except  ironwork  of  hull  and  cement- 
)  ing  and  chain  cables,  from  which  one-sixth  to 
I  be  deducted.     Anchors  to  be  allowed  in  full. 


Generally 


(      One-third  to  be  deducted  oft'  all  repairs  and 
renewals.     Anchors  to  be  allowed  in  full.     One- 
(  sixth  to  be  deducted  off  chain  cables. 
f     The  deductions  (except  as  to  provisions  and 
I  stores,  machinery,  and  boilers)  to  be  regulated 
i  by  the  age  of  the  ship,  and  not  the  age  of  the 
I  particular  part  of  her  to   which  they  apply. 
j  No  painting  bottom  to  be  allowed  if  the  bottom 
-;  has  not  been  painted  within  six  months  pre- 
vious to  the  date  of  accident.     No  deduction  to 
be  made  in  respect  of  old  material  which  is 
repaired  without  being  repjaeed  by  new,  and 
provisions  and  stores  which  have  not  been  in 
use. 

In  the  case  of  wooden  or  composite  ships,  . 

When  a  ship  is  under  one  year  old  from  date  of  ongmal 
register,  at  the  time  of  accident,  no  deduction  new  for  old 
shall  be  made.  After  that  period  a  deduction  of  one- 
third  shall  be  made,  with  the  following  exceptions  :— 

Anchors  shall  be  allowed  in  full.  Chain  cables  shall  be  subject 
to  a  deduction  of  one-sixth  only. 

No  deduction  shall  be  made  in  respect  of  provisions  and  stores 
which  had  not  been  in  use. 

Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  the  cost 
of  a  weight  equal  to  the  gross  weight  of  metal  sheathing 
stripped  off,  minus  the  proceeds  of  the  old  metal.  Nails, 
felt,  and  labour  metalling  are  subject  to  a  deduction  of 
one-third. 
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In  the  case  of  ships  generally, 

In  the  case  of  all  ships,  the  expense  of  straightening  bent  iron- 
work, including  labour  of  taking  out  and  replacing  it, 
shall  be  allowed  in  full. 
Graving-dock  dues,  including  expenses  of  removals,  cartages, 
use  of  shears,  stages,  and  graving-dock  materials,  shall  be 
allowed  in  full.     | 

Temporary  Repairs. 

XIV.  No  deductions  "  new  for  old  "  shall  be  made  from  the  cost 
of  temporary  repairs  of  damage  allowable  as  general  average.     | 

Loss  'of  Freight. 

XV.  Loss  of  freight  arising  from  damage  to  or  loss  of  cargo  shall 
be  made  good  as  general  average,  either  when  caused  by  a  general 
average  act,  or  when  the  damage  to  or  loss  of  cargo  is  so  made 

^OOd.  ';  , 

Amount  to  be  made  good  for  Cargo  lost  or  damaged  hy  Sacrifice. 

XVI.  The  amoimt  to  be  made  good  as  general  average  for 
damage  or  loss  of  goods  sacrificed  shall  be  the  loss  which  the  owner 
of  the  goods  has  sustained  thereby,  based  on  the  market  values  at 
the  date  of  the  arrival  of  the  vessel  or  at  the  termination  of  the 
adventure.         ,  i  ' 

Contributory  Values. 

XVII.  The  contribution  to  a  general  average  shall  be  made  upon 
the  actual  values  of  the  property  at  the  termination  of  the  adven- 
ture, to  which  shall  be  added  the  amount  made  good  as  a  general 
average  for  property  sacrificed  ;  deduction  being  made  from  the 
shipowner's  freight  and  passage-money  at  risk  of  such  port  charges 
and  crew's  wages  as  would  not  have  been  incurred  had  the  ship 
and  cargo  been  totally  lost  at  the  date  of  the  general  average  act 
or  sacrifice,  and  have  not  been  allowed  as  general  average  : 
deduction  being  also  made  from  the  value  of  the  property  of  all 
charges  incurred  in  respect  thereof  subsequently  to  the  general 
average  act,  except  such  charges  as  are  allowed  in  general  average. 

Passengers'  luggage  and  personal  effects,  not  shipped  under  bill 
of  lading,  shall  not  contribute  to  general  average. 

Adjustment. 

XVIII.  Except  as  provided  in  the  foregoing  rules,  the  adjust- 
ment shall  be  drawn  up  in  accordance  with  the  law  and  practice 
that  would  have  governed  the  adjustment  had  the  contract  of 
affreightment  not  contained  a  clause  to  pay  general  average 
according;  to  these  rules. 
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The  United  States  Act  of  Congress,  1893. 

The  subjoined  Act,  commonly  known  as  the  Harter  Act,  which, 
came  into  force  on  July  1st,  1893,  is  of  great  importance  to  all 
shipowners  carrying  passengers  or  goods  to  or  from  the  United 
States.  In  effect,  it  endeavours  to  make  a  contract  for  the  parties 
to  a  bill  of  lading,  instead  of  leaving  them  to  fix  the  terms  of  their 
own  agreement.  This  it  does  by  declaring  that  either  the  usual 
wide  negligence  clause,  or  the  clauses  relieving  the  owner  from  his 
implied  contract  of  seaworthiness,  shall  be  null  and  void,  but  that 
a  diligent  owner  shall  be  relieved  from  liability  for  certain  named 
risks.  The  effect  of  this  Act  must  be  considered  according  as  the 
action  against  a  shipowner  is  brought  in  the  Courts  of  England  or 
the  United  States. 

I.  In  the  English  Courts,  it  would  seem  from  the  decision  in  the 
Missouri  Case  (a),  that  the  Courts  will  infer  an  intention  of  the 
parties  to  be  bound  by  English  law,  and  will  give  effect  to  the 
clauses  which  English  law  recognises,  though  they  are  declared 
nuU  and  void  by  American  law.  Such  actions  will  usually  be 
brought  on  contracts  made  in  the  United  States,  but  the  Court 
will  disregard  the  lex  loci  contractus  in  favour  of  the  expressed  or 
implied  intention  of  the  parties  to  be  bound  by  English  law.  It 
wiU  be  desirable,  however,  for  shipowners  to  make  the  point  clear 
in  their  charters  and  bills  of  lading  by  inserting  in  prominent  type 
some  such  clause  as  the  following  : — 

"  The  parties  hereto  intend  and  agree  that  the  construction  and 
validity  of  the  terms  of  this  contract  shall  be  decided  by 
English  law." 

II.  In  the  United  States  Courts,  such  provisions  as  the  negligence 
clause  were  held  unenforceable  as  contrary  to  public  policy  in  the 
Montana  Case  [b).  In  that  case,  however,  the  Supreme  Court  of 
the  United  States  stated  that  if  the  parties,  when  entering  into  the 
contract,  clearly  manifested  a  mutual  intention  that  the  contract 
should  be  governed  by  the  law  of  some  other  country,  the  law  of 
the  place  of  contract  would  not  apply  ;  it  would  seem,  therefore, 
that  a  clause  like  that  suggested  above,  expressirig  the  intention  of 
the  parties  to  be  governed  by  English  law,  would  prevent  the 
application  of  the  United  States  Statute.  It  may  be  noted,  how- 
ever, that  the  Statute  says  that  negligence  clauses  "  shall  not  be 
lawful."  This  can  hardly,  however,  apply  to  contracts  made  in 
England. 

The  adoption  of  the  suggested  clause  will  probably,  therefore, 

(a)  (1889),  42  Ch.  D.  321.  (6)  129  U.  S.  Rep.  397* 
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protect  the  shipowner  both  in  English  and  United  States  Courts, 
but  the  judicial  interpretation  of  this  very  important  Act  requires 
careful  attention. 

Act  of  Congress,  1893  (Harter  Act). 
[Public  No.  57.] 

An  Act  relating  to  navigation  of  vessels,  bills  of  lading,  and  to 
certain  obligations,  duties,  and  rights  in  connexion  with  the  carriage 
of  projjerty. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America,  in  Congress  assembled,  that  it  shall  not 
be  lawful  for  the  manager,  agent,  master  or  owner  of  any  vessel 
transporting  merchandise  or  property  from  or  between  ports  of  the 
United  States  and  foreign  ports  to  insert  in  any  bill  of  lading  or 
shipping  document  any  clause,  covenant,  or  agreement,  whereby 
it,  he,  or  they  shall  be  relieved  from  liability  for  loss  or  damage 
arising  from  negligence,  fault  or  failure  in  proper  loading,  stowage, 
custody,  care,  or  proper  delivery  of  any  and  all  lawful  merchandise 
or  property  committed  to  its  or  their  charge.  Any  and  all  words 
or  clauses  of  such  import  inserted  in  bills  of  lading  or  shipping 
receipts  shall  be  null  and  void  and  of  no  effect  (c). 

§  2.  That  it  shall  not  be  lawful  for  any  vessel  transporting  mer- 
chandise or  property  from  or  between  ports  of  the  United  States  of 
America,  and  foreign  ports,  her  owner,  master,  agent,  or  manager 
to  insert  in  any  bill  of  lading  or  shipping  document  any  covenant 
or  agreement  whereby  the  obligations  of  the  owner  or  owners  of 
the  said  vessel  to  exercise  due  diligence,  [to]  (rf)  properly  equip, 
man,  provision,  and  outfit  said  vessel,  and  to  make  said  vessel 
seaworthy  and  capable  of  performing  her  intended  voyage,  or 
whereby  the  obligations  of  the  master,  officers,  agents,  or  servants 
to  carefully  handle  and  stow  her  cargo,  and  to  care  for  and  properly 
deliver  same,  shall  in  any  wise  be  lessened,  weakened,  or  avoided. 

§  3.  That  if  the  owner  of  any  vessel  transporting  merchandise  or 
property  to  or  from  any  port  in  the  United  States  of  America  shall 
exercise  due  diligence  to  make  the  said  vessel  in  all  respects  sea- 
worthy and  properly  manned,  equipped,  and  supplied  (e),  neither 
the  vessel,  her  owneV  or  owners,  agent,  or  charterers,  shall  become 
or  be  held  responsible  for  damage  or  loss  resulting  from  faults  or 
errors  in  navigation,  or  in  the  management  of  the  said  vessel  (c). 


(c)  See  for  a  discussion  by  the  English  Courts  of  these  clauses,  Dobell  v. 
S  S  Ro.^s7nore  (1895).  2  Q.  B.  408  ;  The  Glenochil  (1896),  P.  10  ;  The  Rodney 
(1900),  P.  112  ;  Rou-son  v.  Atlantic  Transport  Co.  (1903).  2  K.  B.  666  (C.A.), 
where  regulation  of  the  temperature  in  the  refrigerating  chambers  was  held 
"  management  of  the  vessel,"  partly  on  the  ground  that  the  refrigerating 
machinery  also  cooled  the  ship's  provisions. 

(d)  This  word  "  to  "  ought  apparently  to  be  inserted.  It  does  not  appear 
in  official  copies  of  the  original  Act. 

(fe)  The  absolute  warranty  of  seaworthiness  is  not,  by  the  incorporation  of 
the  Harter  Act.  negatived,  and  a  mere  warranty  to  use  due  diligence  to  make 
the  ship  seaworthy  substituted.  McFadden  v.  Blue  Star  Line  (1905),  1 
K.  B.  697.  "  The  incorporation  of  sect.  3  does  nothing  more  than  give 
immunity  in  respect  of  loss  resulting  from  certain  specified  causes  in  the 
course  of  the  voyage,  provided  the  shipowner  has  exercised  due  diligence 
to  make  the  ship  seaworthy.  The  reference  to  due  diligence  is  a  mere 
qualification  upon  that  immunity ;  it  is  not  a  Umitation  of  the  obligation 
under  the  warranty."     Channell,  J.,  ibid,  at  p.  707. 
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nor  shall  the  vessel,  her  owner  or  owners,  charterers,  agents,  or 
master  be  held  liable  for  losses  arising  from  dangers  of  the  sea  or 
other  navigable  waters,  acts  of  God,  or  public  enemies,  or  the 
inherent  defect,  quality,  or  vice  of  the  things  carried,  or  from 
insufficiency  of  package,  or  seizure  under  legal  process,  or  for  loss 
resulting  from  any  act  or  omission  of  the  shipper  or  owner  of  the 
goods,  his  agent  or  representative,  or  from  saving  or  attempting  to 
save  life  or  property  at  sea,  or  from  any  deviation  in  rendering  such 
service. 

§  4.  That  it  shall  be  the  duty  of  the  owner  or  owners,  master  or 
agent  of  any  vessel  transporting  merchandise  or  property  from  or 
between  ports  of  the  United  States  and  foreign  ports  to  issue  to 
shippers  of  any  lawful  merchandise  a  bill  of  lading,  or  shipping 
document  stating,  among  other  things,  the  marks  necessary  for 
identification,  number  of  packages,  or  quantity,  stating  whether 
it  be  carrier's  or  shipper's  weight  and  apparent  order  or  condition 
of  such  merchandise  or  property  delivered  to  and  received  by  the 
owner,  master,  or  agent  of  the  vessel  for  transportation,  and  such 
document  shall  be  prima,  facie  evidence  of  the  receipt  of  the 
merchandise  therein  described. 

§  5.  That  for  a  violation  of  any  of  the  provisions  of  this  Act,  the 
agent,  owner,  or  master  of  the  vessel  guilty  of  such  violation,  and 
who  refuses  to  issue  on  demand  the  bill  of  lading  herein  provided 
for,  shall  be  liable  to  a  fine  not  exceeding  two  thousand  dollars. 
The  amount  of  the  fine  and  costs  for  such  violation  shall  be  a  lien 
upon  the  vessel,  whose  agent,  owner,  or  master  is  guilty  of  such 
violation,  and  such  vessel  may  be  libelled  therefor  in  any  district 
court  of  the  United  States,  within  whose  jurisdiction  the  vessel 
may  be  found.  One-half  of  such  penalty  shall  go  to  the  party 
injured  by  such  violation,  and  the  remainder  to  the  Government  of 
the  United  States. 

§  6.  That  this  Act  shall  not  be  held  to  modify  or  repeal  sections 
forty-two  hundred  and  eighty-one,  forty-two  hundred  and 
eighty-two,  and  forty-two  hundred  and  eighty-three  of  the  Revised 
Statutes  of  the  United  States,  or  any  other  Statute  defining  the 
liability  of  vessels,  their  owners,  or  representatives. 

§  7.  Sections  one  and  four  of  this  Act  shall  not  apply  to  the 
transportation  of  live  animals. 

;}  8.  That  this  Act  shall  take  effect  from  and  after  the  first  day  of 
July,  eighteen  hundred  and  ninety-three. 

Approved,  February  13th,  1893. 
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Australian,  New  Zealand,  and  Canadian  Acts. 

The  American  Harter  Act  has  been  imitated  by  the  Parliaments 
of  the  Commonwealth  of  Australia,  of  New  Zealand,  and  of  the 
Dominion  of  Canada.  The  Australian  Act  (sect.  7)  and  the 
Canadian  Act  (sect.  12)  impose  a  penalty  on  any  master  or  agent 
who  issues  a  bill  of  lading  containing  terms  declared  by  the  Acts  to 
be  illegal.  As  the  issue  of  a  bill  of  lading  by  a  captain  or  agent  in 
an  Australian  or  Canadian  port  would  be  an  act  done  within  the 
Australian  or  Canadian  jurisdiction,  the  efiect  of  this  is  that  the 
Acts  have  to  be  incorporated  in  bills  of  lading  issued  in  Australia 
or  Canada  in  the  same  way  as  the  Harter  Act  (by  reason  of  sect.  5 
of  that  Act)  is  incorporated  in  bills  of  lading  issued  in  the  United 
States. 

The  New  Zealand  Act  does  not  contain  any  equivalent  clause 
imposing  a  penalty  on  the  issue  of  bills  of  lading  in  contravention 
of  the  Act.  It  does  declare  (sect.  300)  that  certain  provisions  in  a 
bill  of  lading  shall  be  illegal  (a),  and  this  presumably  would  have 
effect  in  any  proceedings  before  a  New  Zealand  Court  upon  a  bill 
of  lading  signed  in  New  Zealand.  But  if  a  bill  of  lading  were 
issued  in  New  Zealand  by  the  captain  of  a  British  ship  containing 
terms  declared  to  be  illegal  by  sect.  300  (and  there  is  nothing  to 
prevent  that  happening),  and  it  is  sued  upon  in  this  country,  the 
Court,  presumably,  would  disregard  the  New  Zealand  Act,  just  as 
it  would  disregard  the  Harter  Act  if  the  captain  of  a  British  ship 
issued  a  bill  of  lading  in  th"e  United  States  that  did  not  incorporate 
the  Harter  Act.  In  the  experience  of  the  editors  bills  of  lading 
are  usually  signed  in  New  Zealand  without  any  reference  to,  or 
incorporation  of,  the  New  Zealand  Act. 

Sea  Cakriage  of  Goods  Act  (1904)  (Australia). 

Be  it  enacted  by  the  King's  Most  Excellent  Majesty,  the  Senate, 
and  the  House  of  Eepresentatives  of  the  Commonwealth  of 
Australia,  as  foUows  : — 

1.  This  Act  may  be  cited  as  the  Sea  Carriage  of  Goods  Act,  1904. 

2.  This  Act  shall  commence  on  the  1st  January,  One  thousand 
nine  hundred  and  five. 

3.  In  this  Act  "  goods  "  includes  every  description  of  wares, 
merchandise,  and  things,  except  live  animals. 

4. — (1.)  This  Act  shall  apply  only  in  relation  to  ships  carrying 
goods  from  any  place  in  Australia  to  any  place  outside  Australia,  or 

(a)  See  also  sect.  9  of  the  Act  No.  37  of  1911. 
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from  one  State  to  another  State,  and  in  relation  to  goods  so  carried, 

or  received  to  be  so  carried,  in  those  ships. 

(2.)  This  Act  shall  not  apply  to  any  bill  of  lading  or  document 

made  before  the  Thirtieth  day  of  June,  One  thousand  nine  hundred 

and  five,  in  pursuance  of  a  contract  or  agreement  entered  into 

before  the   Seventeenth  day  of  November,   One  thousand  nine 

hundred  and  four. 

5.  Where  any  bill  of  lading  or  document  contains  any  clause, 

covenant,  or  agreement  whereby — 

{a)  the  owner,  charterer,  master,  or  agent  of  any  ship,  or  the 
ship  itself,  is  relieved  from  liability  for  loss  or  damage  to 
goods  arising  from  the  harmful  or  improper  condition  of 
the  ship's  hold,  or  any  other  part  of  the  ship  in  which 
goods  are  carried,  or  arising  from  negligence,  fault,  or 
failure  in  the  proper  loading,  stowage,  custody,  care,  or 
delivery  of  goods  received  by  them  or  any  of  them  to  be 
carried  in  or  by  the  ship  ;  or 
[h)  any  obligations  of  the  owner  or  charterer  of  any  ship  to 
exercise  due  diligence,  and  to  properly  man,  equip,  and 
supply  the  ship,  to  make  and  keep  the  ship  seaworthy, 
and  to  make  and  keep  the  ship's  hold,  refrigerating  and 
cool  chambers  and  all  other  parts  of  the  ship  in  which 
goods  are  carried  fit  and  safe  for  their  reception,  carriage, 
and  preservation,  are  in  any  wise  lessened,  weakened,  or 
avoided  ;  or 
(c)  the  obligations  of  the  master,  officers,  agents,  or  servants 
of  any  ship  to  carefully  handle  and  stow  goods,  and  to 
care  for,  preserve,  and  properly  deliver  them,  are  in  any 
wise  lessened,  weakened,  or  avoided, 
that  clause,  covenant,  or  agreement  shall  be  illegal,  null  and  void, 

and  of  no  effect  (6). 

6.  All  parties  to  any  bill  of  lading  or  document  relating  to  the 
carriage  of  goods  from  any  place  in  Australia  to  any  place  outside 
Australia  shall  be  deemed  to  have  intended  to  contract  according 
to  the  laws  in  force  at  the  place  of  shipment,  and  any  stipulation 
or  agreement  to  the  contrary,  or  purporting  to  oust  or  lessen  the 
jurisdiction  of  the  Courts  of  the  Commonwealth  or  of  a  State  in 
respect  of  the  bill  of  lading  or  document,  shall  be  illegal,  nidi  and 
void,  and  of  no  effect. 

7.  The  owner,  charterer,  master,  or  agent  of  a  ship  shall  not — 
{a)  insert  in  any  bill  of  lading  or  document  any  clause,  cove- 
nant, or  agreement  declared  by  this  Act  to  be  illegal,  or 

(&)  make,  sign,  or  execute  any  bill  of  lading  or  document 
containing  any  clause,  covenant,  or  agreement  declared 
by  this  Act  to  be  illegal. 

Penalty  :    One  hundred  Pounds. 

8. — ( 1.)  In  every  bill  of  lading  with  respect  to  goods,  a  warranty 


(h)  A  bill  of  lading  incorporated  by  a  "  clause  paramount  "  the  provisions 
of  this  Act.  It  also  contained  a  clause  providing  (inter  alia)  that  "  any 
latent  defects  in  the  hull  and  tackle  shall  not  be  considered  unseaworthiness, 
provided  the  same  did  not  result  from  want  of  due  diligence  of  the  owners, 
or  any  of  them,  or  of  the  ship's  husband  or  manager."  Held,  that  this 
clause  was  not  rendered  null  and  void  by  sect.  5  of  the  Act  so  as  to  prevent 
the  shipowner  relying  on  it  as  a  defence.  Charlton  <£•  BagsJiaw  v.  Zaw  (1913), 
Sess.  Cas.  317.     Sed  quaere. 

B.C.  p.  28 
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Bliall  be  implied  that  the  ship  shall  be,  at  the  begianing  of  the 
voyage,  seaworthy  in  all  respects  and  properly  manned,  equipped, 
and  supplied. 

(2.)  In  every  bill  of  lading  in  respect  to  goods,  unless  the  con- 
trary intention  apj)ears,  a  clause  shall  be  implied  whereby,  if  the 
ship  is  at  the  beginning  of  the  voyage  seaworthy  in  all  respects  and 
properly  manned,  equipped,  and  supplied,  neither  the  ship  nor  her 
owner,  master,  agent,  or  charterer  shall  be  responsible  for  damage 
to  or  loss  of  the  goods  resulting  from — 

(a)  faults  or  errors  in  navigation,  or 

(b)  perils  of  the  sea  or  navigable  waters,  or 

(c)  acts  of  God,  or  the  King's  enemies,  or 

(d)  the  inherent  defect,  quality,  or  vice  of  the  goods,  or 

(e)  the  insufficiency  of  package  of  the  goods,  or 

( /  )  the  seizure  of  the  goods  under  legal  process,  or 

Ig)  any  act  or  omission  of  the  shipper  or  owner  of  the  goods, 

his  agent,  or  representative,  or 
(h)  saving  or  attempting  to  save  life  or  property  at  sea,  or 
(i)  any  deviation  in  saving  or  attempting  to  save  life  or 

property  at  sea. 


New  Zealand. — Act  No.  178  of  1908  (c). 

1.  The  Short  Title  of  this  Act  is — "  The  Shipping  and  Seamen 
Act,  1908." 

2. — (1.)  This  Act  .  .  .  applies  to  all  British  ships  registered  at, 
trading  with,  or  being  at  any  place  within  the  jurisdiction  of  New 
Zealand,  and  to  the  owners,  masters,  and  crew  thereof,  except  (d) 
as  hereinafter  provided. 

PART   XI. 

Liability  of  Shipowners. 

293.  If  the  owner  of  any  ship  transporting  merchandise  or 
property  to  or  from  any  port  in  New  Zealand  exercises  due  diligence 
to  make  the  ship  in  all  respects  seaworthy  and  properly  manned, 
equipped  and  supplied,  neither  the  ship,  her  owners,  charterers, 
or  agent  shall  become  or  be  held  responsible  for  damage  or  loss 
resulting  from  faults  or  errors  in  navigation  or  in  the  manage- 
ment (e)  of  the  ship,  nor  shall  the  ship,  her  owners,  charterers, 
agent,  or  master  be  held  liable  for  losses  arising  from  dangers  of  the 
sea  or  other  navigable  waters,  acts  of  God,  or  public  enemies,  or 
the  inherent  defect,  quality,  or  vice  of  the  thing  carried,  or  from 
insufficiency  of  package,  or  seizure  under  legal  process,  or  for  loss 
resulting  from  any  act  or  omission  of  the  shipper  or  owner  of  the 
goods,  his  agent  or  representative,  or  from  saving  or  attempting  to 
save  life  or  property  at  sea,  or  from  any  deviation  in  rendering  such 
service. 

300. — (1.)  Where  any  bill  of  lading  or  shipping  document 
contains — 

(a)  Any  clause,  covenant,  or  agreement  whereby  the  manager, 


(c)  This  Act  repeals  and  re-enacts,  in  almost  identical  terms,  an  earlier  Act. 
No.  96  of  1903. 

(d)  The  exception  is  as  regards  His  Majesty's  ships  and  ships  belonging  to 
the  Government  of  New  Zealand. 

(e)  As  to  the  words  "  navigation  "  and  "  management  "  see  pp.  234-237, 
supra. 
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agent,  master,  or  owner  of  any  ship,  or  the  ship  itself* 

shall  be   relieved   from   liability  for  loss   or  damage, 

arising  from  the  harmful  or  improper  condition  of  the 

ship's    hold,    negligence,    fault,    or    failure    in    proper 

loading,  stowage,  custody,  care,  or  proper  delivery  of 

any  and  all  lawful  merchandise  or  property  committed 

to  its  or  their  charge  ;   or 

{b)  any  covenant  or  agreement  whereby  the  obligations  of  the 

owners  of  the  ship  to  exercise  due  diligence  to  properly 

equip,  man,  provision,  and  outfit  the  ship,  to  make  the 

hold  of  the  ship  fit  and  safe  for  the  reception  of  cargo, 

and  to  make  her  seaworthy  and  capable  of  performing 

her  intended  voyage,  or  whereby  the  obligations  of  the 

master,  officers,  agents,  or  servants  to  carefully  handle 

and  stow  her  cargo,  and  to  care  for  and  properly  deliver 

the  same,  are  in  any  wise  lessened  or  avoided — 

such  clause,  covenant,  or  agreement  shall  be  null  and  void  and  of 

no  effect,  unless  the  Court  before  which  any  question  relating 

thereto  is  tried  shall  adjudge  the  same  to  be  just  and  reasonable  (/). 

(2.)  This  section  shall  not  apply  to  the  transportation  of  live 

animals. 

302. — (1.)  The  agents  in  New  Zealand  of  any  ship  not  registered 
in  New  Zealand  shall  be  deemed  to  be  the  legal  representatives  of 
the  master  and  owner  of  the  ship  after  the  departure  of  the  ship 
from  the  port  at  which  she  was  discharged  for  the  purpose  of 
receiving  and  paying  claims  for  short  delivery  or  pillage  of  cargo, 
and  the  amount  of  any  such  claim  may  be  recovered  from  such 
agents  in  any  Court  of  competent  jurisdiction  : 

Provided  that  it  shall  be  lawful  for  such  agents,  by  notice  in 
writing  delivered  to  the  Collector  not  later  than  twenty-four  hours 
before  the  departure  of  any  ship,  to  decline  to  accept  any  responsi- 
bility under  this  section  in  respect  of  that  ship,  in  which  case  the 
master  and  some  other  person  approved  by  the  Collector  shall, 
before  the  ship  is  allowed  her  clearance,  enter  into  a  joint  and 
several  bond  in  a  sum  not  exceeding  the  value  of  her  cargo,  as 
shown  by  the  ship's  papers,  for  the  payment  of  any  sum  which, 
together  with  costs,  may  be  recovered  against  the  agents  of  such 
ship. 

(2.)  No  proceedings  for  the  recovery  of  any  claim  under  this 
section  shall  be  taken  unless  notice  of  the  claim  is  given  to  the 
agents  not  later  than  fourteen  days  after  the  delivery  of  the  cargo 
in  respect  of  which  the  claim  is  made. 

303.  Every  bill  of  lading  issued  by  the  manager,  agent,  master, 
or  owner  of  a  ship,  and  signed  by  any  person  purportiag  to  be 
authorised  to  sign  the  same,  shall  be  binding  on  the  master  and 
owner  of  the  ship,  as  if  the  bill  of  lading  had  been  signed  by  the 
master. 

304.  Nothing  in  this  Part  of  this  Act  shall  be  construed  to  lessen 
or  take  away  any  liability  to  which  any  master  or  seaman,  being 
also  owner  or  part  owner  of  the  ship  to  which  he  belongs,  is  subject 
in  his  capacity  of  master  or  seaman,  or,  except  the  last  preceding 
section,  to  extend  to  any  British  ship  which  is  not  recognised  as  a 
British  ship  within  the  meaning  of  this  Act. 


( /  )  As  to  the  .similar  provision  in  sect.  7  of  the  Railway  and  Canal  Traffic 
Act,  1854,  see  pp.  237-238,  supra. 
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New  Zealand. — Act  No.  37  of  1911. 

{Shipping  and  Seamen  Amendment  Act,  1911.) 

§  9.  Air  parties  to  any  bill  of  lading  or  other  document  relating 
to  the  carriage  of  goods  from  any  place  in  New  Zealand  to  any 
place  outside  New  Zealand  shall  be  deemed  to  have  intended  to 
contract  according  to  the  laws  of  New  Zealand  in  force  for  the  time 
being,  and  any  stipulation  or  agreement  to  the  contrary,  or  pur- 
porting to  oust  or  restrict  the  jurisdiction  of  the  Courts  of  New 
Zealand  in  respect  of  that  bill  of  lading  or  document,  shall  be  null 
and  void. 

Canada — Water-Carriage  of  Goods  Act  (1910). 
9  &  10  Edw.  7,  c.  61. 

1.  This  Act  may  be  cited  as  The  Water-Carriage  of  Goods  Act. 

2.  In  this  Act,  unless  the  context  otherwise  requires : — 

(ff)  "  goods  "  includes  goods,  wares,  merchandise  and  articles  of 
any  kind  ichfttsoever,  except  live  animals,  and  lumber, 
deals,  and  other  articles  usually  described  as  "  wood- 
goods  "  (g); 

(b)  "  ship "   includes   every   description   of   vessel   used   in 

navigation  not  propelled  by  oars  ; 

(c)  "  port  "  means  a  place  where  ships  may  discharge  or  load 

cargo. 

3.  This  Act  applies  to  ships  carrying  goods  from  any  port  in 
Canada  to  any  other  port  in  Canada,  or  from  any  port  in  Canada  to 
any  port  outside  of  Canada,  and  to  goods  carried  by  such  ships,  or 
received  to  be  carried  by  such  ships. 

4.  Where  any  bill  of  lading  or  similar  document  of  title  to  goods 
contains  any  clause,  covenant  or  agreement  whereby — 

(a)  the  owner,  charterer,  master,  or  agent  of  any  ship,  or  the 

ship  itself,  is  relieved  from  liability  for  loss  or  damage  to 
goods  arising  from  negligence,  fault,  or  failure  in  the 
proper  loading,  stowage,  custody,  care  or  delivery  of 
goods  received  by  them  or  any  of  them  to  be  carried  in  or 
by  the  ship  ;  or 

(b)  any  obligations  of  the  owner  or  charterer  of  any  ship,  to 

exercise  due  diligence  to  properly  man,  equip,  and 
supply  the  ship,  and  make  and  keep  the  ship  seaworthy, 
and  make  and  keep  the  ships  hold,  refrigerating  and 
cool  chambers,  and  all  other  parts  of  the  ship  in  which 
goods  are  carried,  fit  and  safe  for  their  reception, 
carriage  and  preservation,  are  in  any  wise  lessened, 
weakened  or  avoided  ;  or, 

(c)  the  obligations  of  the  master,  ofl&cers,  agents,  or  servants 

of  any  ship  to  carefully  handle  and  stow  goods,  and  to 
care  for,  preserve,  and  properly  deliver  them,  are  in  any 
wise  lessened,  weakened  or  avoided  ; 
such  clause,  covenant  or  agreement  shall  be  illegal,  null  and  void. 


{(j)  The  definition  in  this  paragraph  in  the  original  Act  was  repealed,  and 
the  above  words  in  italics  were  substituted,  by  an  amending  Act  of  1911 
(1  &  2  Geo.  5,  c.  27,  §  1). 
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and  of  no  effect,  unless  such  clause,  covenant  or  agreement  is  in 
accordance  with,  the  other  provisions  of  this  Act. 

5.  Every  bill  of  lading,  or  similar  document  of  title  to  goods, 
relating  to  the  carriage  of  goods  from  any  place  in  Canada  to  any 
place  outside  of  Canada  shall  contain  a  clause  to  the  effect  that 
the  shipment  is  subject  to  all  the  terms  and  provisions  of,  and  all 
the  exemptions  from  liability  contained  in,  this  Act  ;  and  any 
stipulation  or  agreement  purporting  to  oust  or  lessen  the  juris- 
diction of  any  Court  having  jurisdiction  at  the  port  of  loading  in 
Canada  in  respect  of  the  bill  of  lading  or  document,  shall  be  illegal, 
null  and  void,  and  of  no  effect. 

6.  If  the  owner  of  any  ship  transporting  merchandise  or  property 
from  any  port  in  Canada  exercises  due  diligence  to  make  the  ship 
in  all  respects  seaworthy  and  properly  manned,  equipped  and 
supplied,  neither  the  ship  nor  the  owner,  agent  or  charterer  shall 
become  or  be  held  responsible  for  loss  or  damage  resulting  from 
faults  or  errors  in  navigation  or  in  the  management  of  the  ship,  or 
from  latent  defect. 

7.  The  ship,  the  owner,  charterer,  agent  or  master  shall  not  be 
held  liable  for  loss  arising  from  fire,  dangers  of  the  sea,  or  other 
navigable  waters,  acts  of  God  or  public  enemies,  or  inherent  defect, 
quality  or  vice  of  the  thing  carried,  or  from  insufficiency  of  package 
or  seizure  under  legal  process,  or  for  loss  resulting  from  any  act  or 
omission  of  the  shipper  or  owner  of  the  goods,  his  agent  or  repre- 
sentative, or  from  saving  or  attemjpting  to  save  life  or  property  at 
sea,  or  from  any  deviation  in  rendering  such  service,  or  other 
reasonable  deviation,  or  from  strikes,  or  for  loss  arising  without 
their  actual  fault  or  privity  or  without  the  fault  or  neglect  of  their 
agents,  servants  or  employees. 

8.  The  ship,  the  owner,  charterer,  master  or  agent  shall  not  be 
liable  for  loss  or  damage  to  or  in  connection  with  goods  for  a  greater 
amount  than  one  hundred  dollars  per  package,  unless  a  higher 
value  is  stated  in  the  bill  of  lading  or  other  shipping  document,  nor 
for  any  loss  or  damage  whatever  if  the  nature  or  value  of  such 
goods  has  been  falsely  stated  by  the  shipper,  unless  such  false 
statement  has  been  made  by  inadvertence  or  error.  The  declara- 
tion by  the  shipper  as  to  the  nature  and  value  of  the  goods  shall  not 
be  considered  as  binding  or  conclusive  on  the  ship,  her  owner, 
charterer,  master  or  agent. 

9.  Every  owner,  charterer,  master  or  agent  of  any  ship  carrying 
goods,  shall  on  demand  issue  to  the  shipper  of  such  goods  a  bill  of 
lading  showing,  among  other  things,  the  marks  necessary  for 
identification  as  furnished  in  writing  by  the  shipper,  the  number  of 
packages  or  pieces,  or  the  quantity  or  the  weight,  as  the  case  may 
be,  and  the  apparent  order  and  condition  of  the  goods  as  delivered 
to  or  received  by  such  owner,  charterer,  master  or  agent  ;  and  such 
bill  of  lading  shall  be  prima  facie  evidence  of  the  receipt  of  goods 
as  therein  described. 

10.  (h) 

11.  When  a  ship  arrives  at  a  port  where  goods  carried  by  the 
ship  are  to  be  delivered,  the  owner,  charterer,  master  or  agent 
of  the  ship  shall  forthwith  give  such  notice  as  is  customary  at 


(h)  The  whole  of  this  section  is  repealed  by  the  amending  Act  of  1911 
(1  &  2  Geo.  5,  c.  27,  §  2). 
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the  port,  to  the  consignees  of  goods  to  be  delivered  there,  that  the 
ship  has  arrived. 

12.  Every  one,  who,  being  the  owner,  charterer,  master  or  agent 
of  a  ship, — 

{a)  inserts  in  any  bill  of  lading  or  similar  document  of  title  to 

goods  any  clause,  covenant  or  agreement  declared  by 

this  Act  to  be  illegal ;   or  makes,  signs,  or  executes  any 

bill  of  lading  or  similar  document  of  title  to  goods 

containing  any  clause,  covenant  or  agreement  declared 

by  this  Act  to  be  illegal  ; 

without  incorporating  verbotim,  in  conspicuous  type,  in  the  same 

bill  of  lading  or  similar  document  of  title  to  goods,  section  four  of 

this  Act ;   or 

(ft)  refuses  to  issue  to  a  shipper  of  goods  a  bill  of  lading  as 

provided  by  this  Act ;  or, 
(c)  refuses  or  neglects  to  give  the  notice  of  arrival  of  the  ship 
required  by  this  Act ; 
is  liable  to  a  fine  not  exceeding  one  thousand  dollars,  with  cost  of 
prosecution :     and   the   ship   may   be   libelled   therefor  in   any 
Admiralty  District  in  Canada  within  which  the  ship  is  found. 

(2.)  Such  proportion  of  any  penalty  imposed  under  this  section 
as  the  Court  deems  proper,  together  with  full  costs,  shall  be  paid 
to  the  person  injured,  and  the  balance  shall  belong  to  His  Majesty 
for  the  public  uses  of  Canada. 

13.  Every  one  who  knowingly  ships  goods  of  an  inflammable 
or  explosive  nature,  or  of  a  dangerous  nature,  without  before 
shipping  the  goods  making  full  disclosure  in  writing  of  their 
nature  to,  and  obtaining  the  permission  in  writing  of,  the  agent, 
master  or  person  in  charge  of  the  ship,  is  liable  to  a  fine  of  one 
thousand  dollars. 

14.  Goods  of  an  inflammable  or  explosive  nature,  or  of  a  dan- 
gerous nature,  shipped  without  such  permission  from  the  agent, 
master  or  person  in  charge  ot  the  ship,  may,  at  any  time  before 
delivery,  be  destroyed  or  rendered  innocuous,  by  the  master  or 
per  son  in  charge  of  the  ship,  without  compensation  to  the  owner, 
shipper  or  consignee  of  the  goods  ;  and  the  person  so  shipping  the 
goods  shall  be  liable  for  all  damages  directly  or  indirectly  arising 
out  of  such  shipment. 

15.  This  Act  shall  not  apply  to  any  bill  of  lading  or  similar 
document  of  title  to  goods  made  pursuant  to  a  contract  entered 
into  before  this  Act  comes  into  force. 

16.  This  Act  shall  come  into  force  on  the  first  day  of  September, 
one  thousand  nine  hundred  and  ten. 


INDEX. 


[For  many  common  terms,  see  under  the  title  "  Words  and  Phrases 
of  Common  Occurrence.'") 

A  1,  meaning  of,  in  charter,  76 

Abandonment  of  ship,  and  pro  rata  freight,  332,  334 
if  possession  regained  from  salvors,  332 
of  warehoused  goods,  294 

"About,"  133 

Accident  preventing  loading,  meaning  of,  124,  125,  209,  210,  211, 
213 
inevitable,  214 
unavoidable,  210 

Accidents,  209 

ACT   OF   GOD, 

historical  origin  of  exception,  202 

meaning  of,  214 

shipowner  must  shew  absence  of  negligence,  214,  215 

does  not  include  rats  or  vermin,  215,  223 

includes  fire  caused  by  lightning,  214,  229 

relation  of,  to  perils  of  the  sea,  214,  220 

carrier  not  liable  for,  198,  201,  202,  214 

charterer  by  demise  not  liable  for  loss  of  a  ship  by,  8 

Adjustment  of  general  average  contribution,  when  and  where 
made,  279 

Admiralty  Court,  who  can  sue  in,  and  when,  194-197,  376,  378, 
379,  380 
payment  of  freight  into,  when  good,  346 

Admiralty  Jurisdiction  Act,  effect  of  indorsement  of  bill  of 
lading  under,  194-197 

Advance  Freight  :  see  Freight,  Advance 

Advances  to  ship,  whether  freight  or  loan,  321-323,  345 

ADVICE   NOTE, 

as  evidence  of  terms  of  shipment,  9 
for  goods  forwarded  to  ship,  391 

AFFREIGHTMENT,   CONTRACT    OF, 
definition  of,  1 
parties  to,  29-71 
when  contained  in  charter,  1 
when  contained  in  bill  of  lading,  2,  8,  45,  49,  50,  53 
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AFFREIGHTMENT,  CONTRACT  OF— eontinued. 

in  charter  and  bill  of  lading  combined,  2,  8,  44,  45,  50,  53,  314 
in  through  bill  of  lading,  69,  70 

effect  of  indorsement  of  bill  of  lading  on,  68,  161-165,  189-197 
contained  in  cards,  bills,  representations  by  carrier's  agent,  8, 

9,  19 
construction  of,  14-28 
by  what  law  construed,  16 
illegality  of,  by  English  law,  10,  11 
illegality  of,  by  foreign  law,  10,  11 
owner  adopting,  must  adopt  all  terms  of,  64 
representations  and  undertakings  in,  19,  72 
conditions  precedent  in,  72-81 
conditions  implied  in,  82-100 
effect  of  delay  in  performance  of.  91-98 
effect  of  deviation  on,  212,  213,  250,  251 
effect  of  unseaworthiness  on,  82-90 
carrier's  liability  under,  198 
effect  of  excepted  perils  in,  203-206,  239,  240 
exceptions  in,  how  construed,  203,  207-213,  231,  233,  234, 

239,  240 
who  can  sue  for  breach  of,  194-197,  241 
who  can  be  sued  for  breach  of,  242 
who  can  sue  on,  in  Admiralty  Court,  194-197 
damages  for  breach  of,  363-375 
and  see  Bill  of  Lading  ;  Charterpartt. 

Afloat,  always,  109 

AGENT, 

when  prmcipal  bound  by,  32 

when  personally  liable,  33-36 

when  liable  by  estoppel,  33 

when  he  may  claim  as  principal,  33,  34 

whether  if  other  party  looked  to  supposed  principal,  32 

effect  of  cesser  clause  on  his  personal  liability,  35,  36 

without  the  authority  he  professes,  34 

classes  of,  for  shipowner,  37 

for  undisclosed  j)rincii3al,  36 

for  Crown,  37 

for  charterer,  position  of,  when  holder  of  bill  of  lading,  45 

effect  of  signature  of,  without  qualification,  33 

form  of  signature  to  avoid  liability,  33 

for  merchants,  as,  effect  of  signature,  22 

when  principal  ratifies  the  contract,  33 

for  charterer,  effect  of  signature  as,  33 

by  telegraphic  authority,  34 

for  shipowner,  may  lend  on  bottomry,  265 

All  Conditions  as  per  Charter,  50 

All  other  Conditions  as  per  Charter,  50,  56 

Alongside,  oral  evidence  explaining,  15,  20,  127,  128 
cargo  to  be  brought,  127,  128 

Alterations  in  contract,  effect  of,  28 

Always  afloat,  109,  110 
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Ambiguity  in  contract,  how  construed,  15,  20 
when  construed  by  custom,  19-26 

America,  Harter  Act,  90,  145,  235,  429 

Anchor  in  the  Port,  now  at,  81 

Antiquarian  Notes,  1,  2,  57,  85,  97,  133,  145,  160,  202,  206, 
224,  266,  320,  336,  337,  364,  389 

Arbitration  Clauses, 

of  colliery  guarantee,  whether  incorporated  in  charter,  3,  57 
of  charter,  whether  incorporated  in  bill  of  lading,  57 
power  of  arbitrator  to  find  custom,  22 

Arrest  of  goods  on  voyage,  effect  of,  on  freight,  332 

Arrests  and  Restraints  of  Princes,  Rulers,  and  Peoples, 
216-218 

Arrival  at  loading  port,  probable,  how  to  be  notified,  105, 122, 123 
at  port  of  discharge,  no  need  to  notify,  112,  284 
at  Liverpool,  meaning  of,  22 

non-anival  of  ship,  no  evidence  of  negligence,  145,  240 
of  goods,  evidence  of  negligence,  145,  240 

"Arrived  "  ship,  111-116,  283 

"As  customary,"  307,308 

"  As  fast  as  steamer  can  deliver,"  118,  307,  313 

Assignability  of  charterparty,  3,  42 

Assignee,  of  share  in  ship,  bound  by  charter,  42 

bare,  of  bill  of  lading,  cannot  sue  in  Admiralty  Court, 
195,  196,  197 
Assignment  of  Freight,  effect  of,  349 
who  can  sue  on,  349,  350 
effect  of  notice  of,  349 
to  be  earned,  good,  349 
mortgagee  of  ship  and  assignee  of  freight,  350 

Assist  vessels  in  all  situations,  leave  to,  252 

Assortment,  goods  landed  for,  position  of,  by  statute,  292,  293 

At  all  Times  of  the  Tide  and  always  afloat,  109 

*'  At  any  ports  in  any  order,"  252,  254 

At  Charterer's  Risk,  199,  237 

At  Merchant's  Risk,  237,  266,  269 

At  Ovs^ner's  Risk,  208,  250 

At  Ship's  Risk,  141-144,  208 

Attachment  of  goods,  how  affected  by  stoppage  in  transitu,  178 

Australia,  Sea  Carriage  of  Goods  Act,  432 

Authorities,  orders  of,  effect  of,  on  clauses  as  to  lay-days,  305 

Average  days  for  loading  and  discharge,  liberty  to,  300 

meaning  of  "  reversible,"  300 
Average  :    with  primage  and  average  accustomed,  320 
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AVERAGE,  GENERAL, 
what  is,  266 

in  the  case  of  fire  on  board,  229,  271,  424 
effect  of  exceptions  on  claims  for,  239,  267,  268,  271 
foreign  clauses  negativing  contribution,  241 
what  expenses  of  saving  shipowners  may  claim,  257,  258,  275 
sacrifice  may  be  real,  and  voluntary,  267 
conditions  supporting  contribution  in,  267 
where  ship  and  cargo  belong  to  same  owner,  267 
loss  of  time  not  made  good  to  any  interest,  273 
sacrifices,  classes  of,  268 

jettison  of  cargo,  268-270 

deck  cargo,  269,  270 

pouring  water  on  cargo,  271 

burning  cargo  as  fuel,  271 

sacrifices  of  ship  or  tackle,  272,  273 

voluntary  stranding,  272 

voluntary  damage  to  property  of  third  party,  275 

sacrifice  of  freight,  273 

if  due  to  ship's  unseaworthiness,  271,  272 
expenditures,  classes  of,  268,  274,  275 

on  ship,  274 

in  port  of  refuge,  275,  276 

where  resort  to  port  of  refuge  is  occasioned  by  unsea- 
worthiness, 252,  267 

warehousing  cargo  in  port  of  refuge,  275,  276 

imloading  and  reloading  cargo  in  port  of  refuge,  275,  276 

pilotage  and  port  dues  in  port  of  refuge,  276 
York-Antwei-p  rules  as  to  port  of  refuge  expenses.  Appen- 
dix IV.,  424 
Rules  of  practice  of  Association  of  Adjusters,  276,  277 
lien  for,  276 

captain,  duty  of,  to  collect,  276 
clause  exempting  him  from  duty,  277 
captain's  refusal  to  give  materials  for  calculating,  breach  of 

duty  by,  196,  277 
how  x^aid  by  cargo  owners,  277,  278 
bond,  nature  of,  277 
who  can  sue  for,  278 
who  are  liable  for,  278 
consignee's  liability  for,  279 
shipper's  liability  for,  279 
clause  exempting  goods  but  not  shipper,  277 
how  adjusted,  279 

chartered  freight  on  round  voyage,  278 
"  if  any,  to  be  adjusted  according  to  British  custom,"  279 
shipowner  need  not  employ  average  adjuster,  279 
York-Antwerp  rules  as  to,  268,  269,  277,  279,  424 

Average,  Petty,  meaning  of,  320 

Average  Stater,  shipowner  not  bound  to  employ,  279 

Back  Freight,  what  is,  325 

Ballast,  shipowner  to  supi^ly,  86,  135,  136 

may  be  freight-paying  goods,  136 

ship  not  ready  to  load  till  ballasted,  121,  122,  135 

time  for  ballasting  and  demurrage,  305 
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Bank,  bill  of  lading  presented  through,  169,  170 

Bankruptcy  preventing  supply  of  cargo,  121 

what  is,  to  give  rise  to  stoppage  in  transitu,  176j 

Barnacles,  delay  by,  due  to  restraint  of  princes,  204 

Barratry,  not  a  peril  of  the  sea,  222 
of  captain  and  crew,  230 

what  acts  are  barratrous,  and  what  not,  230,  231 
deviation  for  the  master's  ends  may  be,  230,  231 
.  negligence,  however  reckless,  is  not,  230 

Bearer,  indorsement  of  bill  of  lading  to,  161 

Belfast,  custom  as  to  discharge  of  timber,  20,  24,  128 

Belligerent  :  see  National  Character  ;  War. 

Berth-note,  2,  3 

its  intention  and  effect,  3 
lump  freight  under  Danube,  328 

Bill  of  Exchange,  and  conditional  indorsement  of  bills  of  lading, 
169-173 
payment  by,  and  stoppage  in  transitu,  173,  174 
holders  of,  drawn  against  cargo,  have  no  lien  on  cargo,  359, 360 

BILL   OF  LADING, 
definition  of,  2,  8 

how  far  a  negotiable  instrument,  162 
perhaps  truly  so  in  regard  to  stoppage  in  transitu,  162 
stamps,  necessary  for,  1  ;  Appendix  III.,  407,  408 
as  evidence  of  contract  of  affreightment,  2,  8-11 
issue  of,  does  not  cancel  obligations  under  charterparty,  44 
when  signed,  2,  8 
practice  to  issue  a  set,  160 

how  filled  up  and  signed  in  London,  Aj^pendix  11. ,  391,  392 
by  whom  signed,  8,  160 
authority  of  master  or  broker  to  sign,  60-65 
owner  may  remain  liable  where  master  is  chai'terer's  agent 

to  sign,  4,  5,  6,  49-51 
modern  practice  as  to,  8,  9,  160 
printed  forms  of,  8,  26,  64,  65 
statutory  liability  of  persons  signing,  68 
effect  of  signature  of,  160 
where  there  is  a  charter,  2,  4,  8 
differing  from  or  contradicting  charter,  44-59 
differing  from  charter,  indorsee  of,  49-53 
when  charter  is  incoi-pomted  in,  2,  8,  50,  55-57,  314 
where  there  is  a  charter,  whom  the  holder  can  sue,  44-59 
parties  to,  44-55 

when  agent  personally  liable  on,  33 
position  of  holder  of,  wlien  agent  for  charterer,  45 
shipper  under,  who  is  not  charterer,  49-53 
captain's  authority  to  sign,  where  there  is  a  charter,  63-67, 

346, 347 
captain's  authority  to  sign,  where  there  is  no  charter,  62,  63 
beyond  authority  of  master,  effect  of,  60,  61,  63,  64 
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as  presented  by  charterers,  master  to  sign,  50,  51,  65,  66,  67, 

347 
captain  only  to  sign  as  agent  for  tlie  charterers,  52 
at  any  rate  of  freight,  master  to  sign,  45,  46,  50,  51,  65,  66,  67 
charterer's  duty  to  present  for  signature,  66,  125,  375 
liability  for  damages  for  delay  in  presenting,  66,  325,  375 
construction  of,  14-16 
construction,  by  what  law,  16-19 
illegality  of  contract  in,  10-13 
construction  of,  by  customs,  19-26 

stipulations  as  to  loading  or  unloading  in,  how  construed,  129 
conditions  precedent  in,  72,  73 

repudiation  of  contract  in,  for  breach  of  conditions  prece- 
dent, 73 
conditions  implied  in,  72 
seaworthiness  under,  82-85 
exceptions  as  to  seaworthiness  in,  88,  89,  90 
reasonable  dispatch  under,  91-93 
frustration  of  adventure  under,  91 
delay  or  deviation  under,  212,  213,  250 
given  to  holder  of  mate's  receipt,  141  ;  Appendix  II.,  392 
may  be  given  without  mate's  receipt,  141 
stamps  on,  eifect  of,  9 

contents  of,  when  binding  on  shipper,  8-10 
'prima  facie  evidence  that  goods  were  shipped,  60 
burden  of  disproving  lies  on  shipowner,  60 
when  conclusive  evidence  by  statute,  and  of  what  and  between 

whom,  68,  69 
two  for  same  goods,  60,  61 
signed  for  goods  not  shipped,  60-62 
evidence  of  quantity,  how  displaced,  60,  240 
and  disputed  tallies,  60,  240 
conclusive  evidence  clause,  61,  62,  330 
evidence  to  displace  required  from  shipowner,  240 
effect  of  description  of  goods  va,  61,  63,  144-146 
clean,  141,  144 

inaccuracies  in,  effect  ot,  in  unloading,  290,  291 
statements  as  to  goods  in,  effect  of,  on  freight,  330 
carrier's  liability  under,  198 

commencement  of  ship's  liabilitv  under,  142,  143,  208 
and  excepted  perils,  203-213,  239 
list  of  exceptions  in,  207-211 

and  policies  of  insurance,  different  construction  of,  205,  206 
rule  as  to  ejusdem  generis,  211,  212 
burden  of  proof  where  goods  lost  or  damaged,  240 
and  general  average,  239,  267,  268,  271 
holder  of,  has  right  to  delivery  of  goods,  285,  286 
when  shipowner  mav  safelv  deliver  to  first  person  presenting, 

165,  286 
delivery  of  goods  to  other  than  holder  of,  286 
when  holder  of,  does  not  claim  delivery,  290,  291 
and  delivery  order,  179-181 

parties  to,  when  liable  for  demurrage  in  charter,  56,  57,  314 
who  are  liable  for  demurrage  on,  315 
person  taking  delivery  imder,  liable  for  demurrage  on,  314,  315 
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indorsee  of,  liable  for  demurrage  in,  315,  316 

whether  each  indorsee  liable  for  whole,  316,  317 

freight  under,  319,  321,  340 

freight  due  in  exchange  for  bills  of  lading,  321 

freight  on  bill  of  lading  quantity  less  2  per  cent. ,  339 

persons  taking  delivery  under,  their  liability  to  freight,  353, 

354 
indorsee  of,  when  liable  for  freight,  354 
lien  on,  to  broker  or  shipping  agent,  360 
holder  of,  when  liable  to  lien  for  charterparty  freight,  56,  57, 

358 
consignee  under,  position  of,  193-197,  358 
forms  of  bills  of  lading.  Appendix  L,  389 
See  Bill  of  Lading,  Indorsement  of  ;    Bills  of  Lading 

Act  ;  Bill  of  Lading,  through. 

BILL    OF   LADING,   INDORSEMENT    OF, 

effects  of,  2,  8,  69,  70,  162-164 

kinds  of,  161,  163,  164 

how  effected,  161 

after  wrongful  deliveiy  of  goods,  163,  165,  191 

when  it  transfers  property  absolutely,  164 

when  it  transfers  property  conditionally,  169-171 

when  it  does  not  transfer  property  at  all,  191 

property  may  pass  without,  165 

effect  of,  in  c.i.f.  sales,  166,  167 

acting  as  a  mortgage,  189 

acting  as  a  pledge,  189,  190 

jus  disponendi,  reservation  of,  168-169 

conditional,  169-173 

to  bank,  with  bill  of  exchange,  169,  170 

conditional,  vendee  under,  169,  170 

conditional,  vendee  cannot  require  all  parts  of,  170 

effect  of,  on  stoppage  in  transitu,  178,  179 

effect  of,  under  Bills  of  Lading  Act,  68,  192,  193 

and  suits  under  Admiralty  Jurisdiction  Act,  194-197 

to  bare  assignee,  his  rights,  195-197 

second,  effect  of,  on  contract,  191 

and  liability  for  demurrage,  315-317 

and  liability  for  freight,  319,  321,  353,  354 

and  liens  for  freight  in  charter,  358 

restrictive  indorsement,  when  affecting  captain,  9 

BILL    OF   LADING,   THROUGH, 
nature  of,  69,  70 
for  sea  and  land  carriage,  69,  70 
whom  contract  in,  is  with,  69 
freight  on,  how  payable,  69,  70,  321 
incorporation  of  ocean  bill  of  lading,  70,  162 
freight  for  inland  transit  under,  69,  70,  318,  319,  355,  361,  362 
and  subordinate  bills  of  lading,  70,  162 
notification  to  consignee  under,  284 
clause  as  to  failure  to  notify,  210 

BILLS  OF  LADING  ACT,  68,  70,  163,  192,  195,  196,  242,  316, 
317,  353,  354,  405^ 
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Blank,  indorsement  of  bill  of  lading  in,  161 

Blockade,  effect  on  contract  by  English  law,  13,  14,  92,  94,  106 
effect  of  International  Law,  14 
clauses  as  to,  107,  211,  312 
is  an  arrest  of  princes,  216 
breaking,  when  barratry,  230 
justifies  delay  or  deviation,  255,  256 
effect  on  time  freight,  340 

BOTTOMRY, 

captain's  power  to  borrow  on,  245,  262,  263 

what  is  necessity  for,  246,  264 

there  must  be  maritime  risk  in,  264 

must  not  be  an  advance  on  personal  credit,  264 

deviation  without  consent  from  voyage  in  bond,  264 

amount  of,  265 

communications  with  owners  as  to,  247,  265 

what  can  be  pledged  in,  264 

loss  of  cargo  under,  264 

agent  of  shipowner  may  lend  on,  265 

obligee  of  bond,  payment  of  freight  to,  good,  346 

Breach 

of  representations  and  conditions,  oral  or  written,  19,  72 
of  contract,  when  final,  128,  284 

of  duty  by  master  under  Admiralty  Jurisdiction  Act,  what 
is,  196 

Breakage,  exception  of,  227 

Breakdown  of  Machixery,  208,  212,  340,  341 

Bristol,  practice  at  port.  Appendix  II.,  399 
custom  of  port,  306,  400 

Broken  Stowage,  134 

BROKER, 

position  of,  as  agent  of  shipowner,  38,  39 

his  work  with  regard  to  ship,  39 

his  commission,  40 

"  on  completion  of  loading,"  40 

under  charter  "  to  arrive,"  40 

commission  on  "  all  hire  earned,"  40 

right  to  sue  for  commission,  40,  379 

whether  agent  to  accept  revocation  of  charter,  38 

is  agent  to  effect  charter,  38 

classes  of,  39 

when  a  party  to  charter,  33-36 

his  representations,  part  of  contract,  8,  19,  72,  75 

power  of  captain  to  employ,  41 

authority  to  sign  bill  of  lading,  60-64,  68,  160 

statutory  liability  of,  signing  bill  of  lading,  68,  69 

payment  of  freight  to,  39,  344,  345 

his  lien  on  bill  of  lading,  360 

Bullion,  implied  warranty  of  fitness  to  carry,  83,  88,  227 
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Bunker  Coal,  may  be  taken  before  loading,  121 
whether  charterer  or  owner  to  supply,  245,  341 
unseaworthiness  from  insufficiency,  83,  245,  271 
only  take  coal  for  chartered  voyage,  121,  133 
unless  by  custom  not  so  restricted,  121,  133 

Burden  of  Proof,  when  goods  are  damaged  or  lost,  240 

Burden,  Sriip's,  when  condition  precedent,  76-78 

Cabins,  charterer's  right  to  carry  passengers  and  goods  in,  131, 135 

CALL,  LIBERTY   TO, 

as  excepted  peril,  210 

must  be  interpreted  according  to  adventure,  252,  253 
does  not  authorise  unnecessary  deviation,  252,  253 
"  at  any  ports  in  any  order,"  252,  253 

Canada,  Water  Carriage  of  Goods  Act,  436 

Cancelling  Clause,  80,  81,  93,  103,  121,  213,  312,  365,  367,  370 
when  option  must  be  declared  under,  103 
does  not  operate  after  ship  on  demurrage,  299 

Capable  of  being  covered  by  Insurance,  Damage,  209,  210, 
234,  268 

Capacity  op  Srtip,  when  condition  precedent,  75,  76-78 
statements  as  to,  effect  of,  72,  75,  132,  328 
dead  weight,  76,  78 

CAPTAIN, 

working  ship  for  share  of  profits,  6,  41 

position  of,  abroad,  effect  of  telegraph  on,  41,  65 

power  to  effect  or  vary  charters,  41 

power  to  employ  broker,  41 

power  to  settle  accounts  abroad,  41 

ordinary  authority  of,  64,  65 

to  sign  bills  of  lading  as  agent  for  charterer,  49-51, 62, 63,  64 

when  cannot  make  freight  payable  in  advance,  64,  67 

to  sign  bills  of  lading  as  presented,  50,  51,  65,  66,  67 

to  sign  bills  of  lading  without  prejudice  to  charter,  45,  46, 

50,51,65,66,67 
when  must  sign  personally,  66 
'■  at  current  or  any  rate  of  freight,"  67 
authority  to  sign  bill  of  lading,  60-67 
authority  where  there  is  a  charter,  63-67 
authority  where  there  is  no  charter,  62,  63 
signing  bills  of  lading  for  goods  not  on  board,  60,  61 
liability  as  to  quality  marks  in  bill  of  lading,  63,  68 
liability  of  his  owners  for  statements  in  bill  of  lading,  63,  64 
signing  second  bill  for  same  goods,  60 
signing  bill  of  lading  beyond  his  authority,  63 
signing  bill  of  lading,  statutory  liability  of,  68,  69 
signing  bill  of  lading,  as  agent  for  whom,  49-51,  346,  347 
position  under  charter  not  a  demise,  4,  346,  347 
position  under  charter  amounting  to  a  demise,  4,  346 
bound  to  stow  skilfully,  136,  137 
power  to  shift  cargo  once  loaded  before  sailing,  137 
or  to  land  cargo  to  stow  other  cargo,  137 
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CAVT  Am~3ontinued. 
barratry  of,  231 
negligence  of,  exception  of,  231 

exception  of  his  negligence  when  owner  or  part-owner,  231 
appointment  of  incompetent  or  drunken,  231 
when  can  be  siied  for  damage  to  goods,  242 
breach  of  duty  within  Admiralty  Act,  what  is,  196 
his  authority  on  voyage,  244 

authority  conferred  by  shipment,  17,  244,  245,  246 
when  agent  for  shipowner,  245,  246 
when  agent  for  cargo-owner,  245,  246 
when  agent  for  charterer,  245 
necessity  as  ground  for  his  authority,  246 
when  he  should  communicate  with  owners  before  acting,  247, 

255,  258 
when  he  should  use  telegraph,  249 
when  he  may  delay  or  deviate  on  voyage,  254-257 
duty  to  take  care  of  goods  on  voyage,  257 
power  to  sell  damaged   cargo,  258 
power  to  tranship,  260 
power  to  raise  money  on   cargo,  262 
power  as  to  bottomry,  263 
power  of  jettison,  266,  268 

duty  to  collect  general  average  from  cargo,  276 
lien  for  general  average,  276,  277 

bound  to  furnish  particulars  of  general  average  to  cargo- 
owners,  196,  277  " 
not  bomid  to  collect  salvage  from  cargo,  277,  280 
his  duty  in  unloading,  285 

duty  on  receiving  notice  of  stoppage  in  transitu,  189 
when  affected  by  restrictive  indorsement,  9 
his  duty  to  deliver,  285,  286,  287 
not  bound  to  separate  up  bulk  cargo,  283,  285 
when  goods  mixed  and  unidentifiable,  287 
and  conflicting  claims  for  goods,  286 
must  deliver  to  right  claimant,  or  interplead,  165,  286 
may  dispute  holder's  property,  286 

not  bound  to  unload,  unless  bill  of  lading  produced,  286,  290 
position  of,  if  no  bill  of  lading  produced,  286,  290 
when  may  land  and  warehouse  goods,  290,  291 
retains  his  lien  by  warehousing,  290,  293 
his  position,  if  consignee  does  not  take  goods,  290,  291 
when  may  refiise  delivery  of  goods,  286,  290 
cannot  sue  for  demurrage,  316,  345 
his  authority  to  receive  freight,  345 
effect  of  payment  of  freight  to,  before  it  is  due,  345 
when  freight  payable  to,  345 

when  can  sue  on  contract  implied  from  delivery  of  goods,  345 
cannot  retain  freight  as  against  shipowners,  345 
no  lien  on  freight  for  wages,  etc.,  345 
how  may  waive  lien  for  freight,  358 
how  may  enforce  lien  for  freight,  359 

in  case  of  breach  of  contract,  must  seek  other  employment, 
365,  366,  368 

Captain  to  sign  Bills  of  Lading  at  ant  Kate  of  Freight,  45, 
46,  50,  51,  65,  66,  67,  347 
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Capture  and  Seizure,  218 
deviation  to  avoid,  255 
after  sailing,  effect  of,  127 

apprehension  of,  may  excuse  completion  of  voyage,  216,  217 
defined,  218 

CARGO, 

charterer's  liability  for  dangerous,  98 
or  for  cargo  that  involves  delay  of  ship,  98,  100 
charterer's  duty  to  provide,  123-127 
failure  of  charterer  to  provide,  123,  124 
non-existence  of,  effect  on  charter,  124 

causes  preventing  transmission  to  the  port  of  loading,  124,  125 
causes  preventing  loading  of,  125 
tendered,  must  reasonably  comply  with  charter,  125 
short  supply  of,  124,  305 
to  be  brought  alongside,  127,  128 
full  and  complete,  131-134 
meaning  of,  131,  132 

full  and  complete  does  not  include  passengers,  131 
where  goods  destroyed  by  fire  after  shipment,  132,  133,  331 
who  may  fill  up  after  destruction  by  fire,  132,  133,  331 
if  less  than  carrying  capacity,  132 

coming  from  inland,  special  exceptions  for,  124,  125,  213 
"  ready  to  receive  "  not  necessarily  in  loading-berth,  121,  122 
must  be  ready  at  ordinary,  not  unexpected,  times,  123 
shipment  of  cargo  of  customary  nature,  125,  131 
where  to  be  stowed,  134,  135 

shifting,  landing,  and  restowing  cargo  once  loaded,  137 
marks  on,  errors  in,  63,  68,  143,  209 
shipowner  to  stow  properly,  13b,  137 
employment  of  stevedore  to  stow,  137,  138-141 
not  shipped,  bill  of  lading  signed  for,  60 
shipper  may  be  excused  by  restraint  ot  princes,  217 
non-arrival  in  ship,  evidence  of  breach  of  contract,  240 
and  (probably)  evidence  of  negligence,  240 
on  non-arrival,  where  onus  of  proof  lies,  240 
captain's  duty  to  take  care  of,  on  voyage,  257 
lien  for  expenses  in  preserving,  258 
captain's  power  to  sell  damaged,  258 
transhipment  of,  260 
captain's  power  to  raise  money  on,  262 
captain's  power  to  sell,  to  raise  money,  262,  263 
and  bottomry  and  respondentia,  263,  264 
pledged  without  authority,  265 
what  can  be  bottomried,  264 
loss  of,  when  bottomried,  264 
jettison  of,  266,  268 

and  general  average,  268  ;  Appendix  IV.,  424 
general  average,  sacrifice  of,  268,  271 
damaged  by  water  to  extinguish  fire,  271,  421,  424 
burnt  as  fuel,  271 

damaged  by  water  during  repairs  to  propeller,  272 
warehousing  of,  and  general  average,  275,  276 
unloading  and  reloading  in  port  of  refuge,  275,  276  ;    and 
Appendix  IV.,  425 

s  r  p  29 
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when  liable  for  salvage,  280 

liable  for  life  salvage,  280 

shipowner's  lien  on,  for  salvage  expenditure,  258,  281,  355 

no  duty  to  exercise  this  lien  for  salvors,  277,  280 

only  liable  for  freight,  in  case  of  collision,  281 

not  liable  for  damage,  in  case  of  collision,  281 

charterer's  duty  to  j)rovide  for  discharge  of,  283 

shipowner  not  bound  to  separate  bulk  cargo,  283,  285 

mixed  and  unidentifiable,  rights  of  consignees  as  to,  287 

not  taken  by  consignee  at  port  of  discharge,  290,291,  325, 

326 
abandonment  of,  after  warehousing,  294 
landed  for  assortment,  292,  293  ;  Appendix  II.,  395 
entered  for  overside  delivery,  292  ;  Appendix  II.,  394,  395 
damaged,  claims  for,  when  to  be  made,  209,  295 
damaged,  freight  for,  326,  329,  330,  332 
cannot  be  abandoned  when  not  worth  freight,  329,  332 
if  lost,  when  freight  payable  for,  318,  321,  322,  328,  330 
short  delivery,  clause  to  deduct  value  from  freight,  330 
othei-wise  no  such  right  of  deduction,  330 
shrinking  or  swelling,  freight  for,  336 
belonging  to  shipowner,  freight  for,  336 
on  ship's  account,  no  lien  on,  for  freight,  36 
lien  for  freight,  355-359 

no  lien  to  holders  of  bill  of  exchange  drawn  against  it,  359,  360 
damages  to,  how  assessed,  370-373 
profits  on,  when  included  in  damages,  371,  372 
damages  for  failure  to  load,  364-366 
damages  for  shutting  out  cargo,  101,  365,  366 

Cargo,  Deck,  134,  135,  266 

and  general  average,  269,  270 
See  Deck  Cargo. 

CARGO-OWNER, 

captain's  duty  to,  244,  245,  257,  258 

when  captain  is  agent  for,  244,  245 

when  captain  should  communicate  with,  247-250 

and  deviation  or  delay  on  voyage,  250 

and  transhipment,  260 

and  cargo  sold  to  raise  money,  258,  262 

and  cargo  pledged  without  authority,  263,  265 

and  jettison,  266,  269,  270 

captain  must  furnish  particulars  of  general  average  to,  196, 

277 
and  general  average,  266,  269,  271 
when  he  can  sue  for  general  average,  278 
has  no  lien  on  ship  for  general  average,  278 
when  liable  for  general  average,  279 
when  liable  for  salvage,  280 

when  and  whom  he  can  sue  for  collision,  281,  282 
not  liable  for  collision,  281 
not  claiming  cargo,  290,  291 
how  far  lighterman  is  his  agent,  141,  293 
when  liable  for  freight  pro  rata,  331-335 
and  see  Consignee  ;  Shipper. 
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CARRIER, 

aa  agent  for  vendee,  183,  187 

liability  for  goods  carried,  198 

shipowners  who  are  not,  their  liability,  198-203 

whether  lighterman  is,  200,  201 

warehouseman  who  undertakes  lighterage,  198,  200 

his  lien,  how  affected  by  stoppage  in  transitu,  \11 

his  lien,  effect  of  end  of  transit  on,  187 

refusal  to  deliver,  effect  on  stoppage  in  transitu,  182 

wrongful  delivery  and  stoppage  in  transitu,  181 

ending  transit  by  agreement  with  vendee,  183,  187,  188 

Cart  Note,  Appendix  II.,  391 

Cash  Receipts,  not  documents  of  title,  180 

Cattle, 

regulations  preventing  arrival  at  port  of  loading,  126 

or  preventing  delivery  at  port  of  discharge,  217,  218,  268,  272 

general  average  sacrifice  of ,  268,  272 

freight  on  fodder  for,  338 

Causa  proxima  and  Causa  remota,  204,  206 

Causes  beyond  Charterer's  Control  as  excepted  perils,  211 

Certificate  of  surveyor,  proof  of  seaworthiness,  135,  210 

Cesser  Clause  and  agent's  liability,  35,  36 
not  incorporated  in  bill  of  lading,  57,  58 
may  be  inoperative,  if  no  effective  lien  given,  66,  147 
and  even  if  charterparty  specifies  form  of  bill  of  lading,  148 
effect  of,  146-149 
co-extensive  with  lien,  147 
when  charterer  is  consignee,  148 
common  form  of,  147 
and  demurrage,  149-159 

CHARTERPARTY, 
definition  of,  1 
etymology  of  word,  1 
when  signed,  1 

stamps  on,  1 ;  Appendix  III.,  407 
assignability,  or  vicarious  performance  of,  3,  42 
when  a  demise  or  lease  of  ship,  3-7 
rarely  in  modem  times,  4 
effects  of  a  demise,  3,  4,  5,  49,  53,  141,  195,  242,  278,  281,  346, 

347,  348,  421 
illegality  of,  10-13 
construction  of,  14-28 
by  what  law  construed,  16-19 

when  construed  in  the  light  of  customs.  15,  19-26,  243 
variation  of,  by  parol  evidence,  15,  20,  25 
explanation  of,  by  parol  evidence,  20,  22,  29 
alterations  in,  effect  of,  28 
printed  forms  of,  how  construed,  26,  27 
rule  as  to  ejusdem  generis,  211,  212 
parties  to,  29-71 
who  are  principals  in,  29-32 
statement  as  to  parties  in,  when  final,  29 
when  agent  binds  his  principal,  32,  33 

29—2 
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when  agent  personally  liable  as  principal,  33-36 

liability  of  agent  for  undisclosed  principal,  36 

agents  for  Crown  not  personally  liable,  37 

power  of  managing  owner  to  effect  or  vary,  38 

powers  of  broker  to  effect,  38,  39 

powers  of  captain  to  effect,  41 

powers  of  mortgagor  to  effect,  43 

who  are  bound  by,  42-44 

when  binding  on  part-owner,  42 

when  binding  on  purchaser,  42 

when  binding  on  mortgagee,  43 

whom  shipper  under,  can  sue,  44-45 

position  of  shipper  who  is  not  charterer,  49-53 

representations  and  undertakings  in,  19,  72-100 

repudiation  of,  73-75 

conditions  implied  in,  82-100 

undertaking  of  seaworthiness  in,  82-90,  212,  213 

operation  of  charter  before  loading,  101 

loading  under.  111,  112,  123,  128 

when  ship  is  ready  to  load  under,  112,  121 

notice  of  readiness  to  load  under.  111,  122 

loading  under,  and  exceptions,  123,  124,  125,  213 

cargo  tendered  must  comply  with,  125 

relations  of  shipper,  shipowner,  and  charterer  as  to  stowage 

under,  136-141 
exceptions  in,  how  construed,  203,  213,  240 
unloading  under,  283 
who  is  liable  for  demurrage  under,  314 
who  bound  by  lien  for  freight  in,  357,  358,  359 
forms  of  charterparties.  Appendix  I.,  389 
and  see  Charterer  ;    Demurrage  ;    Freight  ;  Loading  ; 

Unloading  ;  Voyage,  &c. 

CHARTER   AND     BILL    OF   LADING,  1,  2,  8,  44-59 
when  they  differ,  45,  47-49 

indorsee  of  bill  of  lading  differing  from  charter,  53-55 
when  one  incorporated  in  other,  55-59,  314,  358 

Charter  and  Sub-charter,  position  of  shipper,  49-53 

Charter,  other  Conditions,  as  per,  46,  50,  56-59 

Charter,  Time,  seaworthiness  in,  86 
freights  in,  340-343 
clauses  in,  340-343 

provision  for  cessation  of  hire,  340,  341 
no  cessation  unless  so  provided,  341 
meaning  of  "month,"  341,  342 
expiration  and  re-delivery,  342,  343 
inaccuracy  of  term  "  re -delivery,"  4 
mode  of  payment  of  hire,  343 
withdrawal  of  ship  for  non-pavment,  343 
lien  for  hire  due,  343,  361 

Charter,  without  Prejudice  to,  45,  46,  51,  65,  66,  67,  347,  348 

Chartered  Freight  :  see  Freight. 

Chartered  Voyage  and  carrjing  voyage,  101 
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CHARTEREE, 

definition  of,  1 

position  of,  under  demise  charter,  3-7,  141,  195,  242,  278, 

281,  346,  347,  421 
position  of,  under  charter  not  a  demise,  3-7,  346,  347 
who  is  also  a  shipper,  position  of,  44-49 
when  liable  to  shippers  of  goods,  49-53 
duty  not  to  ship  dangerous  cargo,  98,  99 
or  cargo  involving  delay  to  ship,  98,  100 
duty  to  present  bill  of  lading  for  signature,  66,  125,  296 
liability  for  delay  in  such  presentation,  66,  325,  375 
duty  to  name  place  of  loading,  113,  114,  116,  120 
entitled  to  receive  notice  of  ship's  readiness  to  load.  111,  122 
duty  to  furnish  cargo,  123-127 
when  excused  from  loading,  124,  125 
prevented  from  bringing  cargo  to  port  of  loading,  125 
obligation  to  load,  when  fulfilled,  124,  125 
damages  for  failing  to  load  cargo,  364-370 
to  provide  full  and  complete  cargo,  131-134 
to  provide  broken  stowage,  134 
and  passengers  in  cabins,  131,  135 
position  as  to  stowage,  136-141 
whether  stevedore  is  servant  of,  138-141 
and  cesser  clause,  146-159 
who  is  consignee,  and  cesser  clause,  148 
when  can  be  sued  for  damage  to  goods,  242 
captain's  power  to  bind,  on  voyage,  245 
when  can  sue  for  general  average,  278 
when  liable  for  general  average  on  ship  or  freight,  278 
when  has  lien  for  general  average,  278 
when  entitled  to  salvage  earned  by  chartered  ship,  5,  281 
duty  to  provide  for  discharge  of  cargo,  283 
not  entitled  to  notice  of  readiness  to  discharge,  112,  284 
agreeing  to  load  or  unload  in  fixed  time,  296,  304 
when  time  not  fixed,  307-314 
may  keep  ship  all  her  lay-days,  296 
not  excused  by  illegal  orders  of  authorities,  305 
when  liable  for  demurrage,  314 
freight,  when  payable  to,  346-349 

Charterer,  Bills  of  Lading  as  presented  by,  50,  65,  66,  67, 
347,  348 

Charterer,  Freight  to  be  collected  by,  339 

Charterer's  Agent,  consigned  to,  free  of  Commission,  127 

Chartering  Broker,  38,  39 

C.I.F.  =  a  price  covering  cost,  freight,  and  insurance,  55,  166 
effect  of  sale  c.i.f.  before  shipment,  165,  166 
performance  of  such  contract  of  sale,  166,  167 
performed  by  tendering  documents,  167 
when  property  passes  thereunder,  166 
when  price  payable,  167 
"  shipping  documents  "  thereunder,  166 
what  is  proper  bill  of  lading  under,  167 
advance  freight  under  bill  of  lading,  167 
what  is  proper  policy  to  tender,  167 


454  INDEX. 

C.I. P. — continued. 

what  transit  bill  of  lading  must  cover,  166 
assignment  of  policies  under,  167 
"  all  risks  "  policies  under,  167 
liability  of  vendor  if  policy  invalid,  167 
seller  pays  all  expenses  of  delivery,  166 
seller's  remedy  on  buyer's  refusal,  167 
applicability  of  Sale  of  Goods  Act,  167 

Civil  Wab  ;  c/.  War, 

preventing  loading,  may  excuse  charterer,  216,  217 
preventing  arrival  of  cargo  for  loading,  217 

Claims  for  cargo  damaged,  when  to  be  made,  209,  295 

Class  of  ship  on  register,  condition  precedent,  75,  76 

Clean  Bill  of  Lading,  141,  144 

Clean  Receipt,  141,  144  ;  Appendix  II.,  392 

Clearances,  failure  to  procure,  125,  127 
when  procured  by  charterers,  127 

Coal,  ordered  by  master,  who  liable  for,  245 
See  also  Bunker  Coal. 

Coal  Cargo,  special  exceptions  for,  213 

Collateral  Warranty,  19,  72 

Collected  by  Charterers,  Freight  to  be,  324 

Colliery  Guarantee,  3,  113,  120,  297,  302 
how  it  works,  3,  113 

how  far  incorporated  in  charter,  3,  57,  113 
delay  before  reaching  berth  under,  113 
"  to  load  on  conditions  of,"  297 
what  is  usual  guarantee  at  Grimsby,  3 

Colliery  Working  Day,  302 

Collision,  exception  of,  223 

when  a  peril  of  the  sea,  219,  221,  223 
cargo  not  liable  for  damage  by,  281 
cargo-owner  may  recover  damages,  281,  282 
liability  for,  under  demise  charter,  5,  281 

Commercial  Court,  381-388 
establishment  of,  381 
rules  constituting,  381-383 
procedure  of,  383-388 

Commercial  purpose  of  vovage,  frustration  of,  82,  91,  92,  93,  94, 
95-97, 260 

Commission,  consigned  to  charterer's  agents,  free  of,  127 
See  also  Broker. 

Commission  Agent  may  stop  in  transitu,  175 

Commixtio,  when  doctrine  applies  to  unidentifiable  cargo,  287-289 
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Communication  by  captain  with  owners,  when  necessary,  246,  247 
with  goods  owner,  when  necessary,  247-250 

Compulsory  Pilotage, 198, 423 

present  law  to  be  altered  on  1st  January,  1918,  .423 

Conclusive  Evidence  Clause,  61,  62,  330 

Condition,  Shipped  in  good,  63,  144,  145 

Conditional  Indorsement,  effect  of,  169 

Conditions,  Implied,  in  contract,  82-100 

Conditions  Precedent  in  Charter,  72-81 

when  oral  representation  may  be  treated  as,  19,  72 

effect  of  waiver,  73 

repudiation  for  breach  of,  73-75 

functions  of  Court  and  jury  as  to,  73 

statements,  as  to  ship's  register,  when,  75 

ship's  tonnage,  when,  ^6 

ship's  name,  when,  79 

ship's  national  character,  when,  79 

ship's  whereabouts,  when,  79-81 

ship's  time  of  loading  or  sailing,  when,  79,  80 

Conditions  Precedent  in  Bill  of  Lading,  72 

Consideration,  what  necessary  for  indorsement  defeating  stop- 
page in  transitu,  178,  179 
no,  for  indorsement  of  bill,  effect  of,  191 

Consigned  to  Charterer's  Agents  free  of  Commission,  127 

CONSIGNEE, 

holding  bill  of  lading,  statutory  position  of,  68,  193-197 

who  is  also  charterer,  effect  of  cesser  clause,  148 

his  position  in  Admiralty  Court,  194-197 

can  sue  in  tort  for  negligent  carriage,  196,  241 

can  sue  in  contract  for  negligent  carriage,  195,  241,  242 

when  liable  for  general  average,  279 

cannot  be  called  on  to  accept  goods  before  ship's  arrival,  283 

entitled  to  reasonable  time  to  receive  goods,  285 

not  claiming  cargo,  290,  291 

right  to  delivery  direct  from  ship,  286 

where  goods  are  landed  for  assortment,  292,  293 

where  goods  are  entered  as  overside  goods,  292 

disputing  charges  of  landing,  293 

demanding  goods,  when  part  landed,  291 

how  far  lighterman  is  agent  of,  141,  293 

not  having  property,  cannot  be  sued,  294 

not  having  property,  cannot  counterclaim,  294 

when  liable  for  demurrage,  314,  315,  316 

preventine  delivery  of  goods,  290,  291,  325,  326,  332 

when  must  pay  freight,  353,  354,  357,  358 

taking  delivery  under  bill  of  lading,  to  pay  freight,  353, 

354,  358 
who  is  cargo-owner,  353 

when  bound  by  lien  for  freiglit  in  charter,  357,  358 
general,  in  France,  344 

Consignor  :  see  Shipper  ;  Cargo-owner. 
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Construction  of  contract  of  affreightment,  14-28 
of  printed  conditions  on  passenger  tickets,  9 
provinces  of  Coiirt  and  of  jury,  15,  73 
by  what  law,  16-19 
by  law  of  ship's  flag,  16-19 
form  of  contract,  effect  of  erasure,  26,  27,  28 
effect  of  whole  document  to  be  considered,  15 
consideration  of  deleted  passages,  27 
writing  and  printing,  26,  27 
size  of  type  of  different  parts,  15 
Eule  as  to  ejttsdem  generis,  211,  212 

Constructive  Notice,  in  mercantile  documents,  50,  56 

Constructive  Total  Loss,  after  previous  damage,  272 

Contact  with  other  Goods,  136,  227 

Contraband,  13,  14 

Contract  of  Affreightment  :  see  Affreightment. 

Contractus,  Lex  Loci,  16 

Convenient  Speed,  to  proceed  with,  80-81 

Co-owners,  remedies  against  managing  owner,  37,  38 

Coppered,  A  1,  81 

CouNTT  Courts,  Jurisdiction  of,  379,  380 

Court,  province  of,  in  construction  of  contract,  15,  73 

Covered  by  Insurance,  Damage  capable  of  being,  209,  210, 
234,  268 

Craft,  risk  of,  208 

Cranes  and  dock  companies  :  Appendix  II. 

Crew,  position  under  demise  charter,  3,  7 
under  charter  not  a  demise,  4,  5,  6 
by  whom  engaged  and  discharged,  39 
barratry  of,  222,  230,  231 
negligence  of,  230 

Crime  of  master  or  crew,  when  barratry,  230 

Cross-bunker,  stowage  in,  132,  134 

Crown,  charters  by  agents  for,  37 

Custom,  effect  of,  in  construction  of  contract,  15,  19-26,  319 
evidence  of,  when  admissible,  19-26,  319 
marks  of  binding,  21 
means  settled  usage,  22,  129,  130,  309 
law  of  foreign  country  does  not  constitute,  21,  115 
arbitrator  has  power  to  find,  22 
cannot  explain  well-known  terms,  20,  24,  319 
when  they  bind  persons  ignorant  of  them,  26 
test  as  to  repugnancy,  25 
of  port  of  loading,  23.  129 
of  port  of  discharge,  23,  24,  129 
in  relation  to  payment  of  freight,  335,  337,  353 
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as  affecting  place  for  loading  or  discharge,  113,  114,  115,  119, 

120,  121 
wliether  one  shipper  in  port  can  create,  22,  130 
effect  of  "  contracting  out  "  on,  22 
"any  custom  to  the  contrary  notwithstanding,"  20,  23,  127, 

307 
See  also  Belfast,  Bristol,  Glasgow,  Gloucester,  Grimsby, 

Hull,  Leith,  Liverpool,  London. 

Customary  Dispatch,  119,  120,  121,  307 

Customary  Manner,  119,  120,  124,  125,  127,  307,  309 

Customary  Turn,  130,  131,  305 

D.W.C.  =  dead-weight  capacity,  76-78,  132 

Damage,  meaning  of,  209 

Damage  capable  of  being  covered  by  Insurance,  209,   210, 
234,  268 

Damage,  Ship,  210 

Damage  to  Cargo,  who  can  sue  for,  241 
who  can  be  sued  for,  242 

limitation  of  liability  for,  371  ;  Appendix  IIL,  420-422 
claims  arising  out  of,  295 
by  water  and  general  average,  271,  421,  424 
by  discharaing  to  repair  ship,  275,  276 
effect  of,  oil  freight,  329-330 
carrier's  liability  for,  198 
onus  of  proof  as  to,  240 
measure  of  damages,  370-372 

Damages,  rule  of,  363 

for  breach  of  oral  agreement  including  contract,  19,  72,  75 

for  goods  shut  out,  loss  of  profit  on,  101,  365,  366 

interest  on  freight  deposited  under  invalid  claim,  294 

for  not  presenting  bill  of  lading,  66,  325,  375 

for  goods  not  shipped,  364 

for  failure  to  deliver  goods,  370 

for  delivery  of  goods  damaged,  370 

may  include  advance  freight,  322 

for  failure  to  load  a  cargo,  364 

when  no  other  ship  available,  366 

mitigation  of  damages,  297,  298,  367-370 

penalty  clause  in  charters,  364,  365 

to  cargo,  how  assessed,  370-373 

"not  to  exceed  invoice  cost,"  &c.,  209,  372 

for  not  signinsT  bills  of  lading,  375 

limitation  of,  by  statute,  198,  371,  420-422 

limitation  action,  371 

and  see  Freight,  Dead. 

Damages  for  Detention  :  see  Detention. 

Dangerous  Goods,  implied  contract  not  to  ship  without  notice, 
98,  99 
includes  goods  involving  delay  to  ship,  98,  100 
what  will  be  notice  of,  98,  99 
and  see  Appendix  IIL,  415,  416 
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Day,  normal  meaning  of   300 

meaning  in  demurrage  clauses,  300-303 

part  of,  counted  as  whole,  300,  302,  342 

part  of,  counted  as  half,  302 

Sundays  and  holidays,  301 

working  days,  301,  302 

working-day  of  twenty-four  hours,  302 

working-day  of  twenty-four  consecutive  hours,  302 

colliery  working,  302 

weather  working,  302 

running,  300,  302 

length  of,  usually  defined  in  colliery  guarantee,  302 

surf  day,  301 

to  average  days  for  loading  and  discharge,  300 

Dead  Freight  :  see  Freight,  Dead. 

Dead  Weight,  76-78,  132 

"  per  ton  D.W.C.  as  above,"  133,  328 

Deck  Cargo,  when  proper,  134,  135 
custom  to  load,  22,  134 

effect  of  carrying  without  authority,  134,  266,  269,  270 
similar  to  effect  of  deviation,  134 
carrying,  not  barratry,  231 
and  general  average,  269,  270 
in  coasting  trade,  269 
in  timber  trade,  270 

Delay  in  contract,  effect  of,  91-98,  212,  250-252 
captain's  power  to,  on  voyage,  254,  255 
cargo  that  involves  delay  to  ship,  98,  100 
war  assumed  to  involve  abnormal,  92 
but  not  so  strikes,  92 

Delivered,  Freight  payable  by  Net  Weight,  337 
freight  payable  on  intake  measure  of  quantity,  337 
freight  payable  on  delivery  per  ton  shipped,  337 

DELIVERY    OF  GOODS, 

to  whom  shipowners  may  safely  make,  165,  286 

captain  need  not  give  notice  of  readiness,  112,  284 

when  bill  of  lading  not  available,  286 

effect  of,  by  shipowner,  286,  287 

shipowner's  duty  when  conflicting  claims  for,  286 

"  as  fast  as  steamer  can  deliver,"  119,  120,  307 

"  as  fast  as  master  shall  require,"  307 

"  as  customary,"  308 

"  according  to  the  custom  of  the  port,"  307,  308 

oral  evidence  explaining,  19-24,  127,  128,  130,  131 

effect  of  wrongful,  on  stoppage  in  transitu,  181 

what  is  to  prevent  stoppage  in  transitu,  183,  184 

to  forwarding  agent,  effect  of,  on  stoppage  intransitu,  184,  185 

when  goods  mixed  and  unidentifiable,  287-289 

expense  incidental  to,  as  of  fresh  bags,  295 

contract  to  pav  demurrage,  implied  from,  314,  315 

what  earns  freight,  318,  326,  327,  329 

in  manner  approved  by  consignee,  326 

of  timber  at  Grimsby,  freight  due  on  complete,  331 

to  person  who  has  deposited  freight,  294 
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DELIVERY  OF  GOOT)^— continued. 

damaged,  effect  of,  on  freight,  329,  330 

short,  effect  of,  on  freight,  330,  331 

short-shipped,  effect  of,  on  freight,  330,  331 

short  of  destination,  effect  of,  on  freight,  331-335 

when  concurrent  with  payment  of  freight,  339 

contract  to  pay  freight,  implied  from,  347,  352,  353,  354 

to  consignee,  contract  implied  from,  314,  315,  347,  352,  353 

freight  due  before  or  after,  no  lien  for,  356 

without  payment  of  freight,  waives  lien,  358,  359 

Delivery  Order,  as  document  of  title,  180,  181 
and  bill  of  lading,  180,  181 

Demise  of  Ship,  when  charter  is,  3-7 
rarely  in  modern  times,  4 

position  under,  of  charterer,  captain,  crew,  4,  5,  141 
effects  of  construction  of  charter  as,  4,  5,  49,  53,  141,  195,  242, 

278,  281,  346,  347,  421 
hirer  not  liable  for  ship's  loss  by  act  of  God,  8 

DEMURRAGE, 

what  is,  149-151,  296 

stipulations  benefit  charterer  as  well  as  shipowner,  296 

charterer  may  detain  ship  at  price  of  paying  demurrage,  296, 

305 
distinguished  from  damages  for  detention,  150,  151,  296,  299 
query  if  charterer  may  detain  ship  at  price  of  damages  for 

detention,  296,  305 
when  disputed,  and  operation  of  cesser  clause,  152-159 
when  payable,  298 

effect  of  exceptions  on  liability  for,  302,  303,  306 
how  calculated,  299 
"  per  like  hour,"  "  per  like  day,"  299 

clauses  as  to,  when  applied  to  loading  and  unloading,  299,  300 
under  charter,  who  liable  for,  56,  58,  314 
under  bill  of  lading,  who  liable  for,  315 
and  cesser  clause,  149-159 
at  port  of  loading,  149-152 
due  to  need  of  restowing  cargo,  304 
due  to  necessity  of  taking  stiffening,.  305 
who  can  sue  on  implied  contract  to  pay,  316 
contract  to  pay  when  implied  from  delivery,  314,  316 
no  lien  for,  at  common  law,  360 
lien  for,  by  express  agreement,  149-159,  361 
customary  for  lighters  in  London,  Appendix  II.,  392 

DESCRIPTION    OF  GOODS, 

effect  of  "weight  and  contents,  etc.,  unknown,"  60,  144,  145 

Despatch:  see  Dispatch. 

Detention,  Damages  for,  what  are,  296 
from  nature  of  cargo,  98,  100 
from  delay  in  presenting  bills  of  lading  for  signature,  66,  125 

375 
when  payable,  296,  299 

distinguished  from  demurrage,  150,  151,  296 
demurrage  rate  is  'prima  facie  measure,  299 
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Detention,  Damages  for — continued. 
and  cesser  clause,  149-159 
no  lien  for,  at  common  law,  360 
lien  for,  by  express  agreement,  361 

Detention  by  ice,  108,  208,  305,  341 
by  railways,  208 

Deviation,  implied  contract  to  proceed  without,  82,  212,  250 
when  captain  may  make,  250,  254 
when  occasioned  by  unseaworthiness,  213,  252 
when  not  barratry,  231 
to  save  life  allowed,  250 
to  save  property,  when  allowed,  250 
towage  is,  250 

communication  with  sliii)  in  distress  is  not,  250 
effect  on  exceptions,  213,  250,  251 
damage  occurring  on,  liability  for,  251 
delay  to  prevent  damage  to  cargo  not  a,  254,  255 
its  effect  on  bottomry  bond,  264 
its  effect  as  to  claim  for  freight,  251 
similarity  of  unauthorised  carriage  on  deck,  134 

Diligence,  implied  contract  to  use  due,  82,  91-97 

DISBURSEMENTS, 

advances  for,  whether  freight  or  loan,  321-323 

Dischaege  :  see  Unloading. 

Dispatch  Money,  how  calculated,  300,  302 

Dispatch,  usual,  in  Loading,  125-127,  307 

Dispatch,  usual,  in  Discharging,  125-127,  307 
charterer  may  keep  ship  all  her  lay-days,  296 
"  to  be  discharged  with  all,"  307 

DISTRESS,  PORT    OF, 

law  as  to  powers  of  master  in,  17,  18,  263 

Dock,  as  ordered  on  arriving,  113,  119,  120,  121 
"  ready  in  dock,"  121 

Dock  Dues  and  Charges,  how  paid.  Appendix  11. ,  391 

Dock  Warrant,  effect  of,  180 

Docks,  if  full,  position  of  shipowner,  106,  112-116,  305,  311 
in  London,  practice  of.  Appendix  II.,  390 
and  stevedores.  Appendix  II..  392 
their  cranes,  liability  for.  Appendix  II.,  392 
damage  in,  when  a  peril  of  the  sea,  221 

Document  of  Title,  meaning  of,  180 

Dunnage,  86,  135,  136 

owner  may  supply  cargo  as,  136 

Ejusdem  generis,  rule  as  to,  211,  212 

Embargo,  effect  of,  on  contract,  92,  94,  95-97,  106,  340 
an  arrest  of  princes,  216 
effect  of,  on  time-freight,  340 
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Employment  of  ship,  by  wliom  settled,  38,  39 

Enemies,  King's,  215,  218 

Engagement  of  Goods  in  ship,  effect  of,  101 
and  discharge  of  crew,  by  whom,  39 
of  freight,  38,  39 
entry  and  clearance  of  vessel,  by  whom,  39 

Equipment  of  Ship,  by  whom  directed,  39 

Erasures  in  charter  or  bill  of  lading,  26-28 
erasures  after  signature,  28 

Error  in  Judgment  by  master,  209 

Estoppel,  "shipped  in  good  order,"  145 

EXCEPTED    PERILS,  203,  206-213 

in  charter,  203,  204,  206,  213 

apply  before  loading,  102,  124,  125,  213,  239 

when  they  cover  failure  to  load,  124,  125 

only  apply  within  scope  of  charter,  239,  240 

are  for  benefit  of  both  shipowner  and  charterer,  203,  213 

unless  intended  only  to  protect  one,  203 

not  incorporated  in  bill  of  lading,  57,  58,  59 

in  hill  of  lading,  203,  206-213 
history  of,  201,  202 
and  express  provisions  in  charter,  203 
list  of  those  judicially  interpreted,  207-211 
burden  of  proof  as  to,  219,  240 
effect  of  deck  stowage  on,  134,  239,  266 

their  relation  to  implied  undertakings,  82,  212,  250,  251 

effect  on  liability  for  demurrage,  302,  305,  306 

do  not  apply  when  ship  on  demurrage,  299 

unless  clearly  worded  so  to  apply,  299 

relation  to  "  ship  lost  or  not  lost,"  318 

as  to  seaworthiness,  59,  82,  85,  88,  89,  90,  210 

and  unreasonable  delay,  82,  94,  250,  251 

Explosives,  shipment  of,  86,  98,  99 
and  see  Appendix  III.,  415 

Evidence,  how  far  admissible  to  explain  contract,  15,  16,  20,  21 » 
25,  29,  319,  320 

F.O.B.  =  free  on  board,  the  goods  then  being  at  the  risk  of  the 
purchaser,  who  is  liable  for  freight:  Inglis  v.  Stock  (1885), 
10  App.  C.  268. 

F.O.W.  =  first  open  water,  for  Baltic  ports,  after  ice. 

Factors  Acts,  questions  under,  180,  181 

Faults  in  Management,  what  is  included  in,  234-237 

Final  Sailing,  243 

Fire  on  Board,  207,  228,  229,  271 

FIRE, 

goods  lost  after  shipment  before  sailing  through,  132,  133, 

322,  331 
assessment  of  damages  after,  365 
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FIRE — continued. 

on  board  and  general  average,  207,  229,  271,  421 

exception  of,  207,  229,  271 

danger  of  inserting  exception  in  bill  of  lading,  229 

method  of  avoiding  such  danger,  229 

exception  under  Merchant  Shipping  Act,  228,  421 

not  dependent  on  fidfilment  of  warranty  of  seaworthiness,  228 

onus  of  proving  absence  of  fault  or  privity,  228,  420 

whose  fault  or  privity  in  case  of  a  Corporation  owning  ship, 

228,  420 
shipowner  may  contract  himself  out  of  exemption,  229,  420 
but  only  by  clear  contract  to  that  effect,  229 
"  damage  by  reason  of  "  includes  smoke  and  water  damage, 

228,  421 
caused  by  unseaworthiness,  228,  229 
caused  by  lightning,  is  act  of  God,  229 

Fitness  for  Cargo  :  see  Seaworthiness. 

Fixed  Time, 

to  be  loaded  in,  304 

charterer  may  keep  ship  all  her  lay-days,  296,  305 

to  discharge  in,  304 

Flag,  Law  of  Ship's,  as  law  of  construction,  16-19,  263 

Force  majeure,  208 

Foreign  Ship  under  English  charter,  16-19,  331 

Forms  of  charterparties  and  bills  of  lading.  Appendix  I.,  389 

Forthwith,  102,  307 

Forwarding  Agent,  delivery  to,  and  stoppage  in  transitu,  183, 
184-186 

Forwarding  Cargo  and  general  average,  274 

France,  general  consignee  in,  344 

"certificate  of  innavigabUity  "  in,  327 
"  Vice  propre  "  as  to  a  ship,  198 

Fraud,  avoiding  charter,  72 

efeect  on  bill  of  lading,  68,  69,  191,  192 

Free  of  Commission,  127 

FREIGHT, 

definition  of,  1,  318 

may  not  be  explamed  by  usage,  20,  23,  24,  319,  320 

does  not  include  passage-money,  24,  320 

when  earned,  318,  322,  325,  326,  327,  329,  331 

not  payable  if  goods  lost,  318 

merchantable  condition  as  test  of  right  to,  318,  326,  329,  330 

oral  evidence  to  explain,  when  admitted,  20,  23,  24,  319,  320 

on  full  and  complete  cargo  per  ton  d.w.c,  328 

mode  of  payment,  to  be  fixed  bv  custom,  20,  23,  25.  319,  331, 

335,  337,  353 
under  English  charter  of  foreign  ship,  17,  331 
for  cargo  belonging  to  shipowner,  336 
amount  of,  how  calculated,  335-338 
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FREIGHT— continued. 

"per  ton  gross  weiglit  delivered,"  59,  337 

"per  ton  shipped  payable  on  delivery,"  337 

"per  intaken  Gotlienbiu'g  standard,"  337 

amount  of,  where  goods  shrink  or  swell  on  voyage,  336,  337 

and  hydraulic  presses,  337 

alternative,  339 

payable  after  arrival  before  delivery,  326 

lump  sum  freight,  327-329 

reasonable  sum  payable  if  none  agreed,  335,  350 

on  fodder  carried  for  cattle,  338 

consignee  may  ascertain  what  goods  are  on  board,  339 

when  payable,  339 

payment  of,  and  delivery  of  goods,  concurrent,  339 

complete  delivery  as  condition  precedent,  329 

when  shipowner  entitled  to,  339 

in  case  of  stoppage  in  transitu,  189 

"to  be  collected  by  charterers,"  339 

"  to  pay  out  of  freight  collected,"  319,  339 
clauses  as  to,  in  time  and  voyage  charters,  320,  321,  322, 
323,  324,  326,  328,  330,  336,  337,  338,  340-343 

clauses  as  to,  in  bills  of  lading,  320,  321,  325,  326,  330,  336, 
337,  338 

to  whom  payable,  344 

when  payable  to  shipowner,  344 

shipowner  may  give  authority  to  collect,  344 

master's  or  broker's  authority  to  collect,  38-41,  345 

payment  to  master  or  broker,  when  good,  38-41,  345,  346 

payment  before  due,  effect  of,  345 

when  payable  to  captain,  345 

when  payable  to  third  person,  346 

payment  of,  to  obligee  of  bottomry  bond,  good,  346 

payment  of,  into  Court  of  Admiralty,  when  good,  346 

when  payable  to  charterer,  346 

assignment  of,  effect  of,  349 

assignee  of  share  of  ship  entitled  to,  349 

when  payable  to  mortgagee  of  ship,  350 

when  payable  to  mortgagor  of  ship,  350 

when  underwriters  on  ship  entitled  to,  42,  334,  349 

by  whom  payable,  351-354 

when  payable  on  contract  implied  from  taking  delivery  of 
goods,  353,  354 

implied  contract  to  pay,  by  shipper,  352 

when  shipper  freed  from  contract  to  pay,  352 

consignee,  when  liable  to  pay,  353 

indorsee  of  bill  of  lading,  when  liable  for,  354 

vendor  stopping  in  transitu,  when  liable  for,  189 

where  cargo  transhipped,  264,  326 

under  through  bill  of  lading,  69,  70,  318,  319 

how  affected  by  blockade,  embargo,  bad  weather,  delay  for 
repairs,  340 

guarantee  of,  when  ship  lost,  318 

when  payable,  "  ship  lost  or  not  lost,"  318,  321,  324 
general  average,  sacrifice  of,  273 

and  general  average  expenses  in  port  of  refuge,  274,  275 
person  entitled  to,  and  general  average,  278 
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chartered  freight  on  round  voyage,  278,  318 

free,  authority  to  master  to  carrv,  64 

stop  for.  Appendices  II.,  III.,  393,  418,  419 

release  for,  Appendix  II.,  396 

lien  for,  by  common  law,  319,  355-358 

lien  for,  under  demise,  charter,  4 

due  on  delivery  of  goods,  lien  for,  355 

due  after  delivery  of  goods,  no  lien  for,  at  common  law,  356 

lien  for,  on  what  goods,  357 

lien  for,  for  what  amount,  357 

lien  for,  how  waived,  358 

lien  for,  how  maintained,  359 

taking  payment  of,  by  biU,  waives  lien,  358 

delivery  without  payment  of,  waives  lien,  359 

in  charter,  lien  for,  against  whom,  358 

release  for,  396 

when  goods  may  be  sold  to  release  lien  for,  294,  359,  419,  420 

FREIGHT,   ADVANCE, 
what  is,  321 

is  advance  of  total  freight,  323 
or  loan,  which  a  payment  is,  321,  322,  345 
insurance  of,  322 

common  stipulations  as  to,  321,  322-324 
due  on  signing  bills  of  lading,  321,  375 
payable  in  advance  "if  required,"  322,  324 
payable  three  days  after  sailing,  322 
on  cargo  burnt,  322 
if  ship  lost,  322 
when  recoverable,  322 
and  final  sailing,  243 
,  no  lien  for,  at  common  law,  322,  356 
lien  for,  by  express  agreement,  322,  361 
in  c.i.f.  sales,  167 

Freight,  Back,  what  is,  325 

Freight,  Dead,  what  is,  374 

no  lien  for,  at  common  law,  359 
lien  for,  by  express  agreement,  361 

Freight-Xote 

as  evidence  of  terms  of  shipment,  8 

FREIGHT,   FULL, 

when  shipowner  is  entitled  to,  326 

earned  when  shipowner  is  ready  to  deliver,  326,  328,  329 

how  earned  if  there  is  a  lump  sum  as  freight,  327-329 

earned  by  means  of  transhipment,  326 

due  when  shipper  prevents  delivery,  325,  326 

for  goods  delivered  damaged,  when  payable,  329,  330 

earned,  if  all  goods  shipped  delivered,  329,  330 

in  full  for  the  voyage,  339 

Freight,  Lump,  what  is,  327 

when  earned  by  shipowner,  328,  329 
what  method  of  delivery  entitles  to,  328 
and  bills  of  lading  for  parcels,  59,  328 
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FREIGHT,  PRO  RATA, 

when  payable  lor  short  delivery,  331 

when  payable  for  delivery  short  of  destination,  331-335 

not  payable  without  special  agreement,  332 

agreement  to  pay,  from  what  implied,  332 

effect  of  arrest  of  goods  on,  332 

effect  of  sale  of  goods  on,  333 

and  detention  by  ice,  333 

when  ship  abandoned,  332,  334 

in  prize  cases,  335 

Freight  and  all  other  Conditions  as  per  Charter,  50,  56 

Freight  to  be  collected  by  Charterers,  339 

Freight' IN  full  for  Voyage,  339 

Freight  under  Time  Charter  :  see  Charter,  Time. 

Freight,  highest,  on  same  Voyage,  339 

Freight  payable  in  London,  23,  320,  340 

on  bill  of  lading  quantities  less  two  per  cent.,  339 

Freight  payable  on  Net  Weight  delivered,  337 

per  ton  gross  weight  shipped  payable  on  delivery,  337 

Freight  payable  on  Intake  Measure  of  Quantity  delivered, 
337 
per  ton  delivered,  in  German  law,  17 

Freight,  at  any  Rate  of.  Master  to   sign  Bills  of  Lading, 
45,  46,  50,  51,  65,  66,  67,  347,  348 
at  current  or  any  rate,  67 

From  Ship's  Tackles,  127,  209,  295,  394 

Frost,  an  act  of  God,  214,  220 
not  a  peril  of  the  sea,  220 
preventing  loading,  124,  125 
affecting  wet  cargo,  132 

Frustration  of  Adventure,  80,  82,  91,  92,  93,  94,  95-97,  252, 
260,  340 
legal  principle  involved  in  phrase,  13,  92,  95-96 
application  to  time  charterparty,  96-98,  340 

Fuel,  Cargo  used  as,  and  General  Average,  271,  425 

Full  and  complete  Cargo,  131-134 

with  guaranteed  dead-weight  capacity,  328 

Full  Reach  of  the  Vessel,  134 

General  Average  :  see  Average. 

Glasgow,  Practice  of:  see  Appendix  II.,  401 

Gloucester,  custom  of  port,  108,  119,  298 

God,  Act  of  :  see  Act  of  God. 

Gold,  silver,  diamonds,  watches,  jewellery,  or  precious  stones, 
liabUityfor,  198,  421 

Good  Condition,  shipped  in,  63,  144-146 
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Goods  :  see  Cargo. 

do  not  include  passengers'  luggage,  407 

Goods  Owner  :  see  Cargo  Owner. 

Gothenburg  Custom,  as  per,  337 

Government  Action,  preventing  loading,  123,  126,  210,  305 
when  an  arrest  of  "princes,"'  216,  217 

Government  Pass,  for  loading,  123 

Grimsby,  customs  of  port  of,  20,  127,  331 

Ground,  taking  the,  when  a  peril  of  the  sea,  222 

Gunpowder,  stowage  of,  86,  98 

Handbills  as  part  of  contract  of  affreightment,  8 

Harter  Act  (U.S.A.),  90,  145,  235  ;   and  Appendix  V.,  429 

Heat,  exception  of,  227 

Highest  freight  on  same  voyage,  339 

Here  :  see  Charter,  Time. 

Holidays,  Sundays  and,  excepted,  298,  299,  300,  301,  302 
Saturday  afternoon  not  within  general  holidays,  301 
a  wet  day  not  a  holiday  in  itself,  301 

Hours,  meaning  of,  in  demurrage  clauses,  301,  302 
how  coimted,  301,  302 

Hull,  practice  of  port  of  :  see  Appendix  II.,  402 
custom  as  to  wood  cargoes,  404 
custom  as  to  grain  cargoes,  404 

Hydraulic  Presses  and  freight,  337 

Ice,  preventing  loading  or  unloading,  124,  125,  126,  305 
port  inaccessible  on  account  of,  108 
causing  delay  after  loading  is  completed,  125 
and  pro  rata  freight,  333 
expense  of  breaking,  not  G.  A.  expense,  425 
detention  by,  208 

Icebergs,  a  peril  of  the  sea,  221 
justify  delay  or  deviation,  255 

Icebound  Ports,  duty  of  ship  loading  or  discharging  at,  107,  108 

Illegal  Acts,  when  barratry,  230,  231 

orders  of  authorities  do  not  excuse  charterer,  305 

Illegality  by  English  law,  10-13 
by  foreign  law,  10,  312 

seizure  by  revenue  officers,  prima  facie  proof  of,  11 
as  affecting  charterer's  refusal  to  load,  124,  126 
when  freight  recoverable  on  ground  of,  325 

IMPLIED    CONTRACTS, 

in  contract  of  affreightment,  82-101 

effect  of  breaches  of,  82,  85 

effect  of  breach  as  to  statutory  exemption  by  reason  of  fire, 

228 
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IMPLIED  CONTRACTS— con<irme<^. 

how  affected  by  exceptions,  82,  85,  88,  89,  90,  212,  250,  251 

refer  to  the  particular  cargo,  83 

refer  to  the  particular  voyage,  83 

of  seaworthiness,  82-89 

of  seaworthiness  of  refrigerating  room,  88 

of  seaworthiness  of  bullion  room,  88,  227 

of  seaworthiness  of  insulated  hold,  88 

in  the  case  of  a  tug,  83 

of  reasonable  dispatch,  82,  91 

not  to  ship  dangerous  goods  without  notice,  98-100 

not  to  deviate,  82,  250 

Impossibility  of  performance,  10,  13,  91-93,  94-97 
condition  as  to  validity  of  charter,  91 
continued  existence  of  ship,  etc.,  96 
by  reason  of  illegality,  10,  13,  124,  126,  312,  325 

Improper  Navigation,  234-237 

INDORSEE    OF   BILL    OF   LADING, 
rights  of,  by  custom,  2,  163 
rights  of,  by  statute,  2,  68,  163,  192,  194 
when  liable  on  clauses  in  charter,  56,  57,  64 
for  goods  not  shipped,  position  of,  60-62 
when  two  bills  are  signed  for  same  goods,  60 
and  stoppage  in  transitu,  178,  179 
acting  mala  fide,  191 

may  have  better  position  than  indorser,  47-49,  162,  193 
further  indorsement  by,  effect  of,  192 
when  he  can  sue  in  Admiralty  Court,  194-197 
when  he  can  sue  in  tort  for  damage  to  goods,  241 
when  he  can  sue  on  contract  for  damage  to  goods,  241,  242 
right  of,  disputed  on  ground  of  no  property  in  shipper,  286 
when  liable  for  demurrage,  314,  315 
when  liable  for  freight,  354 
when  bound  by  lien  for  freight  in  charter,  358 

INDORSEMENT   OF   BILL    OF   LADING, 

effects  by  custom,  2,  163 

effects  by  statute,  2,  68,  163,  192,  194,  316,  317,  353,  354 

effect  before  Bills  of  Lading  Act,  163,  192,  242,  354 

kinds  of,  161 

to  bearer,  161 

to  order  or  assigns,  161 

in  blank,  161 

how  effected,  161 

how  restricted,  9,  161 

restrictive,  when  affecting  captain,  9 

after  wrongful  delivery  of  goods,  163 

intention  of  parties  in,  163,  164 

when  it  absolutely  passes  property,  164 

when  it  passes  property  subject  to  stoppage  in  transitu,  163, 

164,  168,  173 
what  defeats  stoppage  in  transitu,  175,  176-179 
conditional,  169 

conditional,  and  bill  of  exchange,  169,  170 
conditional,  position  of  vendor  under,  169-173 

30—2 
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INDORSEMENT  OF  BILL  OF  I^ABmG— continued. 
effect  of  Factors  Act,  179 
acting  as  a  mortgage,  164,  189 
acting  as  a  pledge,  164,  189 
as  security  for  advances,  190 
passing  no  property  at  all,  164,  191 
without  consideration,  191 
to  an  agent,  for  a  special  purpose,  191 
ineffective,  when  goods  rightly  delivered  already,  191 
under  Bills  of  Lading  Act,  163,  192 
second,  effect  of,  on  contract;  192 
under  Admiralty  Jurisdiction  Act,  194-197 
does  not  free  shipper  from  liability  for  freight,  352 

Indorsement  of  Mate's  Receipt,  142 

Indorsee  of  Bill  of  Lading  may  transfer  greater  right  than 
he  has,  47-49,  162,  193 

INHERENT    VICE, 

what  is,  and  its  effect,  145, 198,  199,  222,  229,  267,  273,  329,  331 
and  damage  due  to  extraordinary  delay,  223 

Injunction,  right  of  holder  of  bill  of  lading  to,  192,  283 

Injurious  Effects  of  other  Goods,  207,  227 

Insolvency,  justifying  stoppage  in  transitu,  what  is,  176 

Insurance,  damage  capable  of  being  covered  by,  209,  234 

policies  and  biUs  of  lading,  different  construction  of,  205,  206 

of  advance  freight,  322 

of  advances  to  ship,  322,  323 

practice  of  shipowner  to  insure  goods,  198 

Intention  of  Parties,  criterion  of  construction,  14,  15,  16,  18,  73 
test  of  effect  of  indorsement  of  bill  of  lading,  163 
when  it  indicates  what  law  shall  be  applied,  16,  18 

Interest,  not  payable  on  freight,  336 
on  freight  by  agreement,  336 
no  lien  for,  if  not  expressed,  360 
on  deposit  for  freight  under  M.  S.  Act,  294,  336 
as  damages,  364 
on  damages,  364 
in  Admiralty  Court.  364 
on  amount  of  limited  liability,  371 

Interpleader  by  shipowner,  where  rival  claimants  to  goods,  165, 
286 

JETTISON, 

exception  of,  239 

captain's  power  to,  on  voyage,  266,  268 
captain  making,  for  whom  agent,  269 
as  general  average  sacrifice,  268-270,  424 

Jewellery,  liability  for,  198,  421 

Jurisdiction,  376-380 

of  the  Commercial  Court,  381-388 
jury  in  Commercial  Court,  386 
suit  for  declaration  of  rights,  385 
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JuRT,  province  of,  in  construction  of  contract,  15,  73 
what  questions  left  to,  where  contract  printed,  9 
in  ascertaining  conditions  precedent,  73 
in  Commercial  Court,  386 
City  of  London  Jury  cases,  386 

Jus  DiSPONENDi,  reservation  of,  168 

Jus  Tertii,  raising  in  answer  to  claim  by  bill  of  lading  holder,  286 

King's  Enemies,  historical  origin  of  exception,  202 
defined,  215 

King's  Ship,  salvage  by,  280 

Lading,  Bill  of  :  see  Bill  of  Lading. 

Landing  Account,  396 

Landing  Entry,  in  London  :  Appendix  XL,  394 

Law,  by  which  contract  is  construed,  16-19,  263 

Lawful  Merchandise,  what  is,  133 

Lay-days,  when  they  begin.  111,  112-121,  298 
and  running  days,  300 
and  working  davs,  301,  302 
effect  of  expiration  of,  298,  299 
See  Demurrage. 

Leakage,  exception  of,  227 

Legal  Proceedings,  not  arrests  of  princes,  216 
not  perils  of  the  sea,  222 

Leith,  custom  as  to  grain  cargoes,  20,  24 

Lex  Loci  Contractus,  as  rule  of  construction,  16,  17,  18 

LIBERTY   TO    CALL,  TOW,  &c., 
as  an  excepted  peril,  210 
when  owner  may  call  to  take  cargo,  252,  253 
discharging  and  reloading  cargo  at  port  of  call,  137 
owner  may  not  deviate  to  discharge  cargo,  252 
to  tow,  may  delay  commercial  adventure,  252,  253 
to  tow,  may  not  frustrate  adventure,  252,  253 
to  call,  does  not  authorise  unnecessary  deviation,  252,  253 

Lien  and  Exemption,  or  cesser,  clause,  146-159 

Lien  by  Common  Law,  possessory,  what  is,  355 
shipowner's,  nature  of,  355 
for  freight,  319,  355 
no,  for  advance  freight,  322,  356 
no,  for  freight  due  after  delivery  of  goods,  356 
for  fieight,  on  what  goods,  357 
for  freight,  for  what  amount,  357 
for  freight  in  charter,  who  bound  by,  358 
right  of  mortgagee  of  ship  to  enforce,  350 
no,  for  dead  freight  at  common  law,  359 
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Lien  by  Common  Law — continued. 

lien  for  dead  freight  by  agreement,  361 

incorporation  in  bill  of  lading  of  charterparty  lien  for  dead 

freight,  57 
for  freight  under  demise  charter,  5 

no,  to  holders  of  bill  of  exchange  drawn  against  cargo,  359 
no,  for  wharfage  on  overside  goods,  360 
no,  for  port  charges,  360 

no,  for  demurrage  or  damages  for  detention,  360 
no,  on  goods  shipped  on  ship's  aoccimt,  360 
no,  to  captain  on  freight  for  wages,  etc.,  345 
for  general  average,  captain's,  276,  277 
for  general  average,  charterer's,  278 
for  general  average,  cargo-owner,  has  not,  on  ship,  278 
for  salvage  expenditure,  258,  280,  355 
to  broker  on  bill  of  lading,  360 
how  waived ,  358 
how  maintained,  290,  293,  359 

demurrage  during  delay  by  exercise  of,  298,  305,  308,  359 
duty  of  warehouseman  in  preserving,  290,  293 
where  deposit  is  made  with  warehouseman,  293 
rights  of  shipowner  against  goods,  not  depositor,  294 
how  affected  by  stoppage  in  transitu,  177 
LiEX  BY  Agreement,  when  valid,  360 

limited  to  charges  expressly  provided,  360 

for  dead  freight,  361 

incorporation  in  bill  of  lading  of  charterparty  lien,  57 

for  demurrage  or  damages  for  detention,  361 

for  demurrage,  and  cesser  clause,  149-159 

for  advance  freight,  322,  361 

for  advance  hire  under  time  charter,  343,  361 

for  chartered  freight  against  holder  of  bill  of  lading,  361 

for  freight,  waiver  of,  implied  contract  from,  352,  353 

for  unliquidated  damages,  153,  159,  374,  375 

for  ••  all  charges  whatsoever,"  361 

for  inland  proportion  of  freight,  70,  361,  362 

special  clauses  as  to,  361 

Life,  deviation  to  save,  when  allowed,  250 
salvage  for,  by  whom  payable,  280 

Lighten,  outside  port,  whether  ship  bound  to,  108,  109,  110-111 

Lighterman,  position  of,  in  London,  Appendix  II.,  392,  394 
his  knowledge  of  stowage  does  not  affect  shipper,  141 
whether  common  carrier  or  not,  198-203 
warehouseman  who  midertakes  lighterage,  198,  200 
his  liability  for  goods  carried,  198-203 
in  tort,  when  carrying  under  through  bill  of  lading,  71 
clauses  as  to  their  liability,  201 
how  far  agent  of  consignee  in  unloading,  293 
does  not  check  goods  with  bill  of  lading,  395 

Lighters,  customary  demurrage  for.  Appendix  II.,  392 

Lightning,  an  act  of  God,  214,  220 
not  a  peril  of  the  sea,  220 
causing  fire,  an  act  of  God,  229 
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Limitation  of  Liability,  198,  371  ;  Appendix  III.,  420-422 
clauses  as  to,  207-211,  371,  372 
for  loss  by  fire,  229,  421 
"  fault  or  privity,"  onus  of  proof,  228,  420 
"fault  or  privity,"  in  case  of  Corporation,  228,  420 
includes  damage  by  smoke  and  water,  228,  421 
may  be  waived  by  agreement  in  bill  of  lading,  229,  420 
for  loss  of  jewellery,  etc.,  198,  209,  421 
passengers'  luggage,  421 
limitation  by  amount  of  tonnage,  371,  422 
for  loss  by  fault  of  compulsory  pilot,  198,  423 

Liverpool,  practice  of  :  see  Appendix  II.,  397 
custom  as  to  discharge,  22,  24,  120,  319 

LOADING, 

when  construed  by  customs  of  port  of  loading,  21,  22,  25,  26, 

113,  114,  115,  127,  128,  129,  131 
performance  of  contract  before,  101 
port  of,  shipowner's  duty  to  proceed  to,  101,  102 
when  ship  must  be  ready  to  load,  111-116 
where  charterer's  duty  begins,  111-116 
statements  as  to  time  of,  79-Sl 
seaworthiness  in,  83-85 
port  of,  custom  as  to  place  of  loading  to  be  followed  ,  113, 114, 

115 
in  tidal  harbour,  106,  108,  109,  110 
in  ice-bound  ports,  107,  108 
outside   port,   ship,  whether  bound    to   lighten,    108,    109,* 

110-111 
at  named  quay  or  berth,  112 
at  quay  or  berth  to  be  named,  113 
in  named  dock,  113 
in  dock  to  be  named,  113 
in  named  port,  114 
in  port  as  ordered,  114 
when  ship  is  "  arrived  ship,"  111-116 
when  charterer  is  bound  to  load,  111-116 
temporary  obstacle  to  reaching  loading-berth,  116 
ready  for,  when  ship  is,  121,  122 
"  ready  to  load,"  121,  298 
in  usual  and  customary  manner,  120 
usual  dispatch  in,  120,  307 
when  exceptions  in  charter  apply  to,  123-125 
general  ship,  right  to  shift  or  land  goods  once  loaded,  137 
prevented  by  excepted  peril  (storm),  203 
port     of,    causes    preventing     transmission    of    cargo    to, 

123-127 
when  shipper  excused    by  strikes  away  from  loading  port, 

213    2*^5 
causes  delaying,  effect  of,  123-125,  305,  307 
delay  in,  foreseen  by  contracting  parties,  124 
charterer's  duty  in,  when  completed,  125 
delays  after  completion  of,  125 
charterer's  refusal,  effect  of,  128 
in  fixed  time,  304-307 
in  reasonable  time,  307-314 


472  INDEX. 

LOADING — continued. 

iu  regular  turn,  130,  131,  305 

and  demurrage,  149-151,  296-314 

and  damages  for  detention,  149-159,  296,  299 

by  stevedore,  136,  137 

port  of,  customs  in  calculating  freight,  21,  22,  23,  319,  320 

practice  as  to,  in  London,  Liverpool,  Bristol,  Glasgow,  Hull: 

Appendix  II.,  390-404 
and  see  Stowage. 

Loading  Brokers,  3,  39,  160 

Loan,  on  cargo,  captain's  power  to  raise,  244,  245,  247,  263,  265 
when  prepayment  by  shipper  is,  321,  323,  345 

LOCK-OUT  :  cf.  Strikes, 

does  not  cover  dismissal  of  hands  for  economy,  211,  225 
what  is  covered  by,  224,  225 

London,  practice  of  :  see  Appendix  II.,  390 

customs  as  to  discharge  at,  20,  24,  127,  283,   285,   291,    292, 
300,  394 

London  Clause,  terms  of,  294,  295,  394 

does  not  apply  to  goods  landed  at  a  wharf,  294 

London  Corn  Trade  Association,  demurrage  rule,  301 

Loss  OF  Goods,  not  liable  for,  under  any  circumstances  whatever, 

207 

Loss  OF  Market,  365,  366,  371,  372 

Loss  OF  Profit  on  Goods  shut  out,  101,  365 

Loss  OF  Time,  clauses  as  to,  in  time  charters,  340,  341 

Lost  or  not  lost.  Ship,  70,  318,  321,  322,  324 
only  refers  to  loss  by  excepted  perils,  318 

Lump  Freight  :  see  Freight,  Lump. 

Machinery,  cargo  of,  what  is  not,  125 
steam,  exceptions  as  to,  207 
breakdown  of,  208 

latent  flaw  and  exception  of  negligence,  207,  232 
damaged  in  getting  off  stranded  vessel,  273,  425 
breakdown  of,  effect  on  time  freight,  340,  341 

Man-of-War,  right  to  earn  salvage,  280 

Management  of  ship,  work  included  in,  39,  234-237 

MANAGING   OWNER, 
powers  of,  37,  38 

statutory  provisions  as  to,  37,  414 
effect  of  registration  as,  38 
powers  to  assign  freight,  38 
in  single  ship  companies,  37 

when  can  pledge  co-owner's  credit,  for  repairs,  37 
when  can  bind  co-owners  in  borrowing  money,  38 
cannot  delegate  his  authority,  38 
of  several  steamers,  powers  of,  38 
remedies  of  co-owners  against,  38 
when  can  sue  for  demurrage,  316 


INDEX.  473 

Maritime  Eisk,  essential  to  bottomry  bond,  264 

Market,  loss  of,  when  recoverable  as  damages,  101,  365,  371,  372 

Marks  on  Goods,  inaccuracy  or   absence  of,  68,  143,  145,  209 
quality,  effect  of,  63,  68 

Mast,  cutting  away  of,  and  general  average,  272,  273 

Master  :  see  Captaix. 

MATE'S    RECEIPT, 
what  it  is,  141 
clean,  141,  142 

effect  of  possession  of,  141,  142 
as  a  recognition  of  property,  142' 
not  a  negotiable  instrument,  142 
effect  of  statements  in,  142 
in  London,  Appendix  II.,  391,  392 

Measurement,  Tons  of  Weight  and,  77,  78 

Merchandise,  Lawful,  133 

Merchant  Shipping  Acts,  37,  43,  98,  198,  228,  229,  285,  291, 
292,  293,  294,  295,  336,  354,  359,  371,  413,  423 

Merchant's  Risk,  at,  237,  266,  269 

Merchantable  Condition, 

as  test  of  right  to  freight,  318,  326,  329,  330 

Mistake,  effects  of,  on  contract,  15,  26 

Mitigation  of  damages,  297,  298,  367-370 

Mixture  of  goods,  delivery  to  consignees,  287-289 

Mobs,  seizure  by,  not  arrests  of  peoples,  216 
are  seizures,  218 

Month,  in  time  charters,  341,  342 

"  as  nearly  as  possible  a  steamer  a,"  304 

Mortgage,  Indorsement  of  Bill  of  Lading  as  a,  when,  164, 
179,  189,  193,  195   ' 
its  effect  on  stoppage  in  transitu,  179 
its  effect  on  the  contract,  179,  189,  193 
its  effect  on  suits  in  the  Admiralty  Court,  195 

Mortgagee  of  Ship,  when  bound  by  charter,  43,  44 
when  can  maintain  action  of  restraint,  44 
statutory  provisions  as  to,  43,  413 
in  possession,  entitled  to  what  freight,  350 
when  he  can  enforce  lien  for  freight,  350 
when  he  prevails  over  assignee  of  freight,  350 
out  of  possession,  not  entitled  to  freight,  350 

Mortgagor  of  Ship,  powers  to  charter,  43,  44 
statutory  provisions  as  to,  43,  414 
when  entitled  to  freight,  350 

Mutiny,  damaging  goods,  222,  226,  230,  231 
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Name,  Ship's,  when  condition  precedent,  79 
National  Character,  Ship's,  79 

tender  of  vessel  of  belligerent  nationality,  79 
Navigation,  risks  of  steam,  207,  219 

negligence  in,  234-237 

and  management,  whether  negligent  stowage  within,  235,  236 

and  management,  distinguished,  236,  237 

improper,  what  is,  234-237 

breach  of  rules,  when  baiTctry,  230,  231 

perils  of,  include  collisions,  219 

Neap  Tides  :  cf.  Tides, 

during  loading,  104,  106,  109,  110 

and  "always  afloat,"  108,  109,  110 

are  within  the  contemplation  of  the  parties,  116 

Near  as  she  can  safely  get, 105-108 

Necessity,  what  is,  to  give  captain  power  to  act,  246 
what  is,  for  bottomry,  264 
what  is,  for  deviation  or  delay,  250,  254 
what  is,  for  sale  of  goods,  258 

Negligence,  not  a  peril  of  the  sea,  222 
and  collisions,  223 

of  shipowner's  servants,  exception  of,  82,  87,  90,  231-233,  267 
of  shipowner,  not  covered  by  exception,  231 
goods-owner  must  prove,  in  case  of  perils  of  the  sea,  222,  240 
onus  of  proof  as  to,  233,  240 

is  an  exception  construed  against  the  shipowner,  231 
right  of  railway  companies  to  except,  237-239 
of  master,  where  owner  or  part-owner,  231 
of  shipowner's  men  during  loading,  232 

contrast  of  railway  cases  and   charterparty  cases,  233,  234 
in  navigation,  meaning  of,  234-237 
non-delivery  of  goods,  prima  facie  evidence  of,  240 

Negotiable  Instruments,  mate's  receipts  are  not,  142 
when  bills  of  lading  are,  161,  162 
in  what  sense  bills  of  lading  are,  162 
perhaps  truly  so  as  regards  stoppage  in  transitu,  162 

Net  Invoice  Price  of  goods,  209 

New  Zealand,  Shipping  and  Seamen  Act  (1908).  .434 
Shipping  and  Seamen  Amendment  Act  (1911).  .436 

Nitrate  Cargo,  special  exceptions  for,  213 

Non-delivery, 

burden  of  proof  as  to  non-shipment,  60,  145,  240 

NoN -DELIVERY  of  goods  'prima  facie  evidence  of  carrier's  negli- 
gence, 145,  240 

Notice  of  Readiness,  to  load,  shipowner  to  give.  111,  122,  123 
to  discharge,  not  required,  112,  284 
unless  by  special  contract,  284 
as  in  through  bills  of  lading,  284 
clause  as  to  failure  to  notify,  210 
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Notice  to  stop  in  transitu,  how  and  when  given,  188 
Now  AT  Anchor  in  the  Port,  81 
Now  IN  THE  Port  of,  74,  79,  80 

Oil  Cargo, 

special  exceptions  for,  213 

Onus  of  Proof,  damage  to  cargo,  144,  145,  146,  219,  222,  240 
as  to  damage  by  negligence,  233,  240 
as  to  damage  by  fire,  228,  420 
seaworthiness,  86 
non -shipment  of  cargo,  60,  145,  240 

Oral  Eepresentation  not  i^r  Contract,  19,  72 

Order  or  Assigns,  indorsement  to,  161 

Ordered,  Port  as,  103,  114 

Ordered,  Dock  as,  113 

Other  Conditions  as  per  Charter,  50,  55-59 

"  Otherwise  "  as  Excepted  Peril,  210 

Overside  Entry,  292,  293,  394 

Overside  Goods,  292,  293  ;  see  Appendix  II.,  394,  395 
no  lien  for  wharfage  dues  on,  360 

Overside  Pass,  394 

Owner  of  Ship, 

position  of  charterer  under  demise,  3,  49,  195,  242,  278,  281, 

346,  421 
negligence  of  master  when,  231 

Paid  in  London,  Freight,  23,  320,  321,  324,  340 

Papers,  Ship's,  duty  to  provide,  86,  125,  127 

Parol  Evidence,  to  vary  charters,  15,  16,  19-26,  29 

Parties  to  Contract  of  affreightment,  29-55 
statements  as  to,  in  charters,  when  final,  29 
broker  not  a,  40 

Partner,  when  may  stop  in  transitu,  175 

Part-owners  of  ship,  when  bound  by  charter,  42 
action  of  restraint  by,  38,  42 
cannot  by  majority  change  character  of  ownership,  42 

Parts  of  Bill  of  Lading,  need  not  all  be  produced,  170 

Passengers  in  cabins,  charterer's  right  to  carry,  131 

Passenger  Ticket,  cases  as  to,  9 

questions  for  jury  as  to  printed,  9 

Payable  in  London,  Freight,  23,  320,  321,  324,  340 

Payable  according  to  Net  Weight  delivered.  Freight,  337 
to  intake  measure  of  cargo,  337 
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Penalty  Clause,  363,  364 

Penalty  or  Liquidated  Damages,  66,  363,  364 
for  not  signing  bills  of  lading,  66,  375 

People,  arrests  and  restraints  of,  216 

are  the  governing  power  of  the  country,  216 

Perils,  Excepted  :  see  Excepted  Perils. 

Perils  of  Navigation,  219 

PEEILS    OF   THE    SEAS,  219-224 
relation  to  act  of  God,  214,  220 
not  on  the  seas,  220 
damage  to  ship  in  loading  cargo,  220 
not  if  mere  result  of  operation  of  natural  causes,  222 
goods-owner  must  disprove  prima  facie  case  of,  219,  240 
goods-owner  must  prove  negligence,  219,  240 
and  stowage  of  goods,  222 

Perils  of  the  Roads,  208,  220 

Pilferage,  227 

Pilot,  loss  caused  by  compulsory,  198,  423 

(Present  law  to  be  altered  on  1st  January,  1918.  .423 

Pilotage  Charges  in  port  of  refuge,  and  general  average,  275, 
276,  425,  426 

Pirates,  exception  of,  225-227 
are  a  peril  of  the  sea,  221,  226 
not  King's  enemies,  215 
justify  delay  or  deviation,  255 

Pitch,  cargo  of,  125 

Placard  as  part  of  contract  of  affreightment,  8 

Place  of  Loading,  under  charterparty,  111-121 

Pledge,  Indorsement  of  Bill  of  Lading  acting  as  a,  164,  189, 
193,  195 
effect  of  stoppage  in  transitu,  179  , 

effect  of,  on  the  contract,  189,  193 
effect  of,  on  suits  in  the  Admiralty  Court,  195 

Pledgee  of  Bill  of  Lading,  when  liable  on  the  contract,  193 
when  can  sue  in  Admii'alty  Court,  195 

Plunder  of  Goods  by  Crew  or  Stevedore,  139,  226 

POET,  what  is  a,  14,  114,  115,  243 

safe,  what  is  a,  and  when,  104,  108-111 

as  ordered,  103,  114 

seaworthiness  in,  83,  84 

charges,  no  lien  at  common  law  for,  360 

rules,  breach  of,  when  barratry,  230 

of  refuge,  expenses  in,  and  general  average,  275,  425,  426 

of  X.,  now  in,  74,  79,  80 

legal,  fiscal,  geographical,  or  commercial,  14,  114,  243 

may  mean  usual  loading-place  within,  114,  243 

nature  of,  must  be  considered  in  loading  or  imloading,  114, 308 
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Port  Charges,  what  charges  are  included  in,  244 
does  not  include  pilotage  dues,  244 

Port  of  Eefuge  :  see  Average,  General. 

Precedent,  Condition  :  see  Condition  Precedent. 

Precious  Stones,  jewellery,  etc.,  liability  for,  198,  421 

Prejudice  to  Charter,  without,  45,  46,  50,  51,  65,  66,  67,  347 

Presented  by  Charterers,  Bills  of  Lading  as,  50,  51,  65  66 
67,  347  »      »      .      ,      , 

Primage,  meaning  of,  320 

Princes,  Rulers,  and  Peoples,  Arrests  of,  216 

Principals  in  Contract,  who  are,  29,  33,  34 
agent  for,  undisclosed,  32,  36 
when  bound  by  agent,  32 
when  professed  agent  has  no  principal,  32,  33 

Printed  Form  of  Contract,  how  construed,  26,  27 
whether  deletions  may  be  considered,  27 
contradicted  by  clause  in  writing,  26 
part  of  print  may  be  disregarded,  27 
bill  of  lading,  how  filled  in,  160 

Prize  Court,  decrees  of,  arrest  of  princes,  216 
[rule  as  to  pro  rata  freight  in,  335 

Proceed  with  all  Convenient  Speed,  79-81,  91,  93 
Proceed  to  a  Port  and  there  lo.vd,  101,  114 
Proceed  to  a  Dock  and  there  load,  113 
Proceed  to  a  Ready  Quay  Berth,  113 
Proceed  to  a  Safe  Port,  104 
Proceed  to  a  Port  as  ordered,  104 

Profits  on  Goods,  when  included  in  damages,  365,  371,  372 
loss  of,  on  goods  shut  out,  101,  365,  366 

PROPERTY    IN  GOODS,   passed    by   indorsement    of   bill   of 
lading,  2,  163,  164 
passed  absolutely,  163 
passed  conditionally,  164 
passed  without  indorsement,  165,  166 
when  passes  in  c.i.f.  sale,  166 
when  jus  disponendi  reserved,  168 
when  not  transferred  by  indorsement,  164,  191 
in  goods  shipped  when  reserved  by  vendor,  168,  169 
in  goods  shipped  when  passed  to  vendee,  165,  166,  168,  170, 

178,  192 
who  can  sue  for  damage  to,  in  Admiralty  Court,  194-197 

Protest,  refusal  to  insert  particulars  in,  is  not  breach  of  duty  by 
master,  196 

Purchaser  of  Ship,  by  what  stipulations  of  charter  bound,  42 
of  share  in  ship,  how  far  bound  by  charter,  42 
whether  entitled  to  benefit  of  charter,  3,  42 
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Quality  Marks  ok  Goods,  63,  68 

Quality  and  Quantity  uxknowx,  60,  65,  68,  144,  145 

Quarantine  preventing  loading,  298,  305 

Quay  Berth,  Ee ad y,  for  loading,  113 

Eailway  Companies,  owning  steamers,  237 
statutory  provisions  as  to  liability,  237-239 
right  to  make  exception  of  negligence,  237,  238 
may  do  so,  if  alternative  offered,  238 

Eailway  Delays,  preventing  loading  or  unloading,   124,   125, 
126,  208 
disputes  preventing  loading,  126 
disputes,  if  other  cargo  can  be  obtained,  208 
detention  by,  208 

Eata,  Freight  pro  :  see  Freight  pro  rata. 

Eate  of  Freight,  Captain  to  sign  Bills  of  Lading  at  any^ 
45,46,50,51,  65,  66,  67,  347 

Eatipication  of  Agent's  Contract  by  Principal,  33 
of  agent's  stoppage  in  transitu,  175 

Eats,  not  act  of  God,  215,  223 
not  a  peril  of  the  sea,  223 

Eeadiness  to  load,  or  discharge,  what  is,  for  ship,  121 
shipowner  to  give  notice  of.  111,  121 

Eeady  to  load,  or  discharge,  121,  298 

Eeady  Quay  Berth,  113 

Eeady  to  receive  Cargo  in  all  May,  80 

Eeasonable  Time,  to  load  or  unload  in,  307-314 

Eebellion,  as  a  peril  excusing  charterer  from  loading,  210,  216, 

217 
Eeceipt,  Mate's  :  see  Mate's  Eeceipt. 
Eeceipt,  Clean,  what  is,  142,  144  ;  Appendix  II.,  392,  395 
Eeceipt,  bill  of  lading  as,  8,  45,  47-49 
Eeceipts,  Cash,  not  documents  of  title,  180 
Eeceiving  Note,  392 
Eedelivery  under  time  charter,  342,  343 
Eefusal  to  load,  by  charterer,  effect  of,  128 
Eegister,  ship's  class  on,  statements  as  to,  75,  76 

Eegular  Turn,  to  load  in,  113,  130,  131,  305,  367 
meaning  as  found  by  jury,  130 

Eelease  for  Freight  in  London,  Appendix  II.,  396 

Eeloading  Cargo,  and  general  average,  276 
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Kepairs,  shipowner  wh'en  bound  to  do,  85,  94,  244,  246,  260 
sale  of  cargo  to  pay  for,  260,  262,  263,  271 
in  port  of  refuge,  and  general  average,  274,  275 
and  time-freight,  340,  341 

Eepresentations  in  charter,  nature  and  effect  of,  72-75 
not  embodied  in  charter,  how  material,  72 
oral,  may  constitute  collateral  warranty,  19,  72 
not  in  charter,  inducing  written  agreement,  19,  72 
by  carrier's  agent,  when  part  of  contract,  8,  72,  75 

Repudiation  of  Contract  for  breach  of  conditions  precedent,  73 
for  breach  of  implied  conditions,  82 
for  unseaworthiness,  85 
for  unreasonable  delay,  80,  82,  91 

Eespondentia,  nature  of,  263 

captain's  power  to  bind  cargo  by  loan  on,  246,  263,  264 

Restraint,  Action  of,  by  part-owner,  38,  42 

Restraint,  Action  of,  by  mortgagee,  44 

Restraints  of  princes,  rulers,  and  peoples,  124,  216 
from  outbreak  of  war,  216 
may  apply  away  from  port  of  loading,  217 
includes  the  risk  thereof,  216 
when  barnacles  are,  204 

"  Ring,"  Shipping,  39,  40 

Risk,  at  Charterer's,  208,  237 

Risk,  at  Merchant's,  140,  237,  266,  269 
at  merchant's  risk  and  expense,  140 

Risk,  at  Ship's,  139,  208 

when  shifted  from  shipper  to  ship,  139 

Risk,  at  Shipper's,  208,  261 

Risk  of  Craft,  208 

Risks  of  Steam  Navigation,  207,  219 

Roads,  perils  of  the,  208,  220 

Robbers,  225 

Rulers,  Arrests  and  Restraints  of,  216 

Rumours  of  restraints,  216 

Running  Days  and  lay-days,  300-303 
"  running  day,"  300 

Rust,  exception  of,  227 

only  covers  rust  of  the  goods  themselves,  227 

Sacrifices,  General  Average,  266-276  ;  Appendix  IV.,  425, 426 

Safe  Port,  what  and  when,  104 

if  not,  when  ship  ordered  to  it,  104 

danger  on  voyage  to  port  may  make  unsafe,  104 

a  question  of  fact  in  each  case,  104 
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Safelt,  meaning  of,  108 

Safelt  get,  so  ^iear  as  she  cax,  105-108 

does  not  allow  delivery  at  nearest  safe  port,  106 

Sail  on  or  before,  79,  80 

Sailing,  statements  as  to  time  of,  79-81 

Sailing,  Final,  243 

Sale  of  ships,  brokers  for,  39 

of  cargo,  captain's  power  of,  on  voyage,  245,  246,  249,  258, 

259,  262,  271 
of  cargo,  what  is  necessity  for,  246,  258 
of  damaged  cargo,  captain's  power  of,  258 
of  cargo  to  raise  money,  by  captain,  262 
of  cargo,  as  general  average  sacrifice,  268,  271 
of  cargo  on  voyage,  effect  of,  on  freight,  263,  271,  332,  333, 

334 
of  cargo  to  pay  its  freight  and  charges,  249,  359,  419,  420 

Salvage,  agreements,  captain's  power  to  bind  cargo  by,  245,  280 
services,  liberty  to  perform,  as  excepted  peril,  210,  252 
captain  not  bound  to  collect  from  cargo,  277,  280 
when  payable  by  cargo-owners,  280,  281 
for  life  payable  by  ship  and  cargo,  280 
when  charterer  is  entitled  to,  5,  281 
shipowner's  lien  for,  281,  355 
under  demise  charter,  to  whom  payable,  5,  281 
may  be  earned  by  a  King's  ship,  280 

Scuttling  ship  is  barratry,  230 
and  general  average,  271 
when  done  by  order  of  port  authorities,  267 

Seas,  Perils  of  the,  219-224 

Seaworthiness,  implied  undertaking  of,  82-90 
originally  an  expressed  warrantv,  85 
when  it  must  exist,  82,  83,  84 
relative  to  ship,  cargo,  and  voyage,  83 
in  harbour,  at  sea,  83 
for  voyage  in  stages,  83 
not  a  continuing  warranty,  84 
sufficiency  of  bunker  coal,  83,  245,  271 
fitness  to  comply  with  local  law,  84,  89 
in  tugs,  83 

absence  of,  must  exist  in  fact,  not  only  in  belief,  89 
exceptions  and,  59,  82,  85,  88,  89,  90,  210,  212 
only  negatived  by  clear  expressions,  82,  210,  212,  231,  232 
absence  of,  not  a  peril  of  the  sea,  222 
test  of  unseaworthiness,  84,  86 
when  bad  stowage  is,  84,  86,  88,  89 
defect  remediable  on  voyage,  84 
evidence  of  unseaworthiness,  86 

effect  of  imseaworthiness  on  statutory  exemptions  to  fire,  228 
effect  of  unseaworthiness  on  general  average,  272 
and  exception  of  negligence,  84,  86,  88,  212,  231,  232 
certificate  of  surveyor  to  be  proof  of,  135 
See  also  Implied  Contracts  :  Harter  Act. 
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Seizure  and  capture,  218 
by  revenue  officers,  711 

of  cargo  during  civil  war  may  excuse  loading,  217 
apprehension  of,  may  excuse  performance,  216 
defined,  218 
of  cargo  by  mutinous  crew  is  probably  barratry,  226^ 

Share  in  a  Ship,  owner  of,  when  bound  by  charter,  42 
assignee  of,  when  entitled  to  freight,  349 

Shareholder  in  Single  Ship  Company,  37 

SHIP, 

when  charter  of,  amounts  to  demise,  3-7 

share  in,  owner  of,  when  bound  by  charter,  42 

assignee  of  share  in,  when  entitled  to  freight,  349 

papers  for,  shipowners  duty  to  provide,  86 

unable  to  reach  port  of  loading,  103,  106 

when  ready  to  load,  121,  122 

her  gear  and  stevedore,  137,  138,  392 

her  responsibility,  when  it  commences,  136,  141,  142,  143 

conditions  of  her  responsibility,  142,  143 

her  responsibility,  when  it  ceases,  284,  295 

non-arrival  of,  no  evidence  of  negligence,  145,  240 

with  no  owner  domiciled  in  England  or  Wales,  who  can  sue, 

194-197 
general  average,  sacrifice  of,  272 
general  average  expenditure  on,  274,  275 
when  is  ready  to  discharge,  284 

Ship-damage,  meaning  of,  210 

Ship's  Husband,  position  and  powers  of,  37 
statutory  provisions  as  to,  37,  414 

Ship  lost  or  not  lost,  70,  318,  321,  324 
only  refers  to  loss  by  excepted  perils,  318 

Ship's  Risk,  at,  139,  208 

Ship's  Tackles,  from,  127,  209,  295,  394,  397 

Shipment,  when  passes  property,  165,  166 

burden  of  proof  as  to  non-shipment,  60,  145 

SHIPOWNER, 

his  work  with  regard  to  ship,  37,  39 

his  work  abroad,  whom  done  by,  39,  40 

when  liable  to  shippers  of  goods  other  than  charterer,  49-53 

when  liable  to  indorsee  from  shipper,  53-55 

when  bound  by  bills  of  lading  signed  by  captain  or  broker,38, 

41,  60-67 
his  implied  undertakings,  82 
his  andertaking  of  seaworthiness,  82-90,  199 
undertaking  to  proceed  without  delay,  82,  91,  199 
when  bound  to  repair  ship  to  carry  on  cargo,  85,  89,  260 
undertaking  to  proceed  without  deviation,  199,  250-252 
duty  to  proceed  to  port  of  loading,  101,  111 
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duty  to  proceed  to  place  of  loading,  111 

to  what  "loading  spot "'  lie  must  go,  112-116 

where  charter  to  proceed  to  a  berth,  112 

or  to  a  berth  as  named,  112 

where  charter  to  proceed  to  a  dock,  113 

or  to  a  dock  as  named  or  ordered,  114 

where  charter  to  proceed  to  a  port,  114 

or  to  a  port  as  named  or  ordered,  114 

to  give  notice  of  readiness  to  load,  111,  122 

duty  to  look  after  cargo,  when  it  begins,  128 

taking  goods  before  brought  to  place  of  loading,  128 

his  position  if  charterer  refuses  to  load,  128,  129 

when  may  stow  goods  on  deck,  134,  135 

to  provide  ballast  and  dunnage,  86,  135,  136 

to  stow  cargo  safely,  84,  87,  136,  137 

and  stevedores,  136,  137 

when  stevedore  is  servant  of,  138-140 

liability  to  persons  injured  by  stevedore,  137,  138 

and  statements  in  mate's  receipt,  142 

estopped  by  "  shipped  in  good  order,"  145 

and  cesser  clause,  146-159 

his  duty  on  receiving  notice  to  stop  in  transiiu,  189 

right  to  freight  from  vendor  who  stops,  189 

position  under  Bills  of  Lading  Act,  192,  193 

position  under  Admiralty  Jurisdiction  Act,  194-197 

liability  for  goods  carried,  198 

common  law  exceptions  to  liability,  198,  199-203 

statutory  exceptions  to  liability,  198,  371,  420-42 

not  affected  by  his  practice  to  insure,  198 

limitation  of  liability  by  statute,  198,  228,  371,  420-423 

his  own  negligence  not  covered  by  exceptions,  231 

who  is  not  common  carrier,  position  of,  198 

extent  of  liability  of,  when  common  carrier,  198-203 

when  and  how  protected  by  exceptions,  203,  239,  240 

when  and  how  sued  for  damage  for  goods,  242 

captain  as  agent  of,  on  voyage,  244,  245 

when  captain  should  communicate  with,  before  acting,  247- 
249 

duty  to  take  care  of  goods  on  voyage,  257 

power  to  tranship  goods,  260,  326 

but  not  bound  to  tranship,  260 

when  bound  to  repair  on  voyage,  85,  89,  260 

must  either  carry  on,  tranship,  or  hand  over  cargo,  260,  261 

right  to  freight,  when  transhipping,  260,  261,  326 

and  cargo  sold  to  raise  money,  262 

expenditure  by,  and  general  average,  274,  275 

who  can  sue  for  general  average,  278 

when  liable  for  general  average,  278 

when  liable  for  salvage,  280 

and  lien  for  salvage  expenditure,  258,  281,  355 

when  entitled  to  salvage  earned  by  chartered  ship,  5,  281 

liability  for  collision,  281 

not  bound  to  give  notice  of  ship's  readiness  to  discharge,  112, 
284 

unless  by  special  agreement,  284 
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SHIPOWNER— co^imited. 

not  bound  to  separate  up  bulk  cargo,  283 

to  whom  lie  should  deliver,  165,  285 

delivery  by,  where  conflicting  claims,  286 

where  goods  not  claimed,  290,  291 

where  goods  mixed  and  unidentifiable,  287-289 

when  he  may  warehouse  goods,  290,  291 

when  he  may  carry  goods  on,  290,  326 

maintains  his  lien  by  warehousing,  290,  293 

interest  on  deposit  wrongly  claimed,  294,  336,  364 

statutory  power  to  discharge  goods,  291-294 

and  goods  landed  for  assortment,  292,  293  ;    Appendix  II., 

395 
and  overside  goods,  292  ;  Appendix  XL,  394 
can  sue  for  demurrage  on  implied  contract,  315 
earns  full  freight  by  delivery  or  readiness  to  deliver,  318,  326, 

328 
and  lump  freight,  327-329 
position  where  delivery  prevented  by  fault  of  shipper,  290, 

291    326   332 
at  what  time  entitled  to  freight,  318,  322,  325,  326,  328,  329, 

331,  332 
when  may  refuse  delivery,  339 
may  give  authority  to  collect  freight,  344 
,  payment  of  freight  to  master  or  broker,  when  payment  to,  345 
master  cannot  retain  freight  against,  345 
his  position,  when  freight  is  payable  to  third  person,  346 
and  freight,  when  there  is  charter,  346-349 
when  his  master  signs  bills  of  lading  presented  by  charterer, 

65,  66,  347 
cargo  belonging  to,  freight  for,  336,  360 
waiving  his  lien,  and  freight,  352,  353,  358 
his  liens  on  cargo,  355 

his  lien  for  freight,  against  whom,  355,  357 
how  he  may  enforce  his  lien  for  freight,  359 

Shipped  in  Good  Condition,  63,  144,  145 
how  far  creates  estoppel,  145,  146 

SHIPPER, 

procures  and  fills  iu  bill  of  lading,  8 

presents  bill  of  lading  for  signature,  160 

when  bound  by  contents  of  bill  of  lading,  8,  9 

when  affected  by  stamps  on  bill  of  lading,  8 

position  of,  when  there  is  a  charter,  49-53,  314 

who  is  charterer,  position  of,  44-49 

whom  he  can  sue,  if  there  is  a  charter,  49-53 

where  there  is  charter  and  sub-charter,  49-53 

at  what  time  must  present  bills  of  lading,  66 

even  though  ship  already  lost,  66,  322,  325 

fraud  of,  effect  on  bill  of  lading,  68,  69 

iindertaking  not  to  ship  dangerous  goods,  98-100 

right  to  require  proper  stowage,  136 

and  stevedore,  136,  137 

and  storage,  where  there  is  charter,  136,  137 

aware  of  stowage,  137 

and  mate's  receipt,  141,  142 

31-2 
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and  indorsement  under  Bills  of  Lading  Act,  68,  192,  316 

may  be  excused  by  restraint  of  princes,  217 

even  away  from  port  of  loading,  217 

when  can  sue  in  tort,  241 

when  can  sue  in  contract,  241,  242 

captain's  duty  to,  244,  245 

when  liable  for  general  average  contribution,  279 

liable  for  demurrage  on  bill  of  lading,  315 

implied  contract  to  load  or  unload  in  reasonable  time,  286,  307 

preventing  delivery,  290,  291,  292,  325,  326 

cannot  abandon  the  goods  when  not  worth  the  freight,  329 

and  freight  where  there  is  a  charter,  347,  357,  358 

when  liable  for  freight.  339,  353 

not  discharged  from  freight  by  indorsement  of  bill  of  lading, 

352 
when  bound  by  lien  in  charter,  357,  358 
and  see  Charterer  ;  Cargo-ovp^ner. 

Shipping  Agent  has  lien  for  charges  on  bill  of  lading,  360 

Shipping  Cards  as  part  of  contract  of  affreightment,  8,  74,  101 

Shipping  Note,  74,  141  ;  Appendix  II.,  390 

Short  Delivery,  effect  on  freight,  329,  331 
when  freight  pro  rata  payable  for,  331 
clause  to  deduct  value  from  freight,  330 
otherwise  no  such  right  of  deduction,  329 
damages  for,  370 

burden  of  proof  as  to  non-shipment,  60,  145 
and  see  Cargo. 

Shrinkage  of  cargo,  and  freight,  337 

Shutting  out  goods,  effect  of,  101,  365,  366 

Signature  of  bill  of  lading,  2,  8,  66,  67,  68,  69,  160 
of  agent,  to  charter,  29-36 

Single  Ship  Companies,  managing  owner  in,  37 
shareholders  in,  37 

Smuggling,  when  barratiy,  230 

Snowstorms,  preventing  loading,  124 

Spars,  cutting  away  of,  and  general  average,  267,  272 

Speed,  vpith  all  convenient,  80 

Spiles,  meaning  of,  207 

Spontaneous  Combustion  :  see  Inherent  Vice. 

Stamps  on  charter,  1  ;  Appendix  III.,  407 
on  bill  of  lading.  Appendix  III.,  407,  408 
on  charter  made  abroad,  1 
none  on  bill  of  lading  made  abroad,  1,  408 
on  biU  of  lading  when  security  for  advances,  190 
restrictive,  on  bill  of  lading,  9,  161 

Standard  Hundred,  St.  Petersburg,  337 
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STATUTES, 

Civil  Procedure  Act  (1833),  364 

BiUs  of  Lading  Act  (1855),  68,  70,  163,  192,  195,  196,  242, 

316,  317,  353,  354,  405 
Mersey  Docks  Consolidation  Act  (1858),  420 
Admiralty  Court  Act  (1861),  163,  194-197,  376,  378,  406 
County  Courts  Admiralty  Jurisdiction  Act  (1868),  379,  380, 

406 
County  Courts  Admiralty  Jurisdiction  Amendment  Act  (1869), 

195    379   407 
Foreign  Enlistment  Act  (1870),  14 
Judicature  Act  (1873),  349,  376 
County  Courts  Act  (1888),  379,  380 
County  Courts  Act  (1903),  379,  380 
Stamp  Act  (1891),  1,  407 

Factors  Act  (1889),  165,  170,  174,  179-181,  191,  408 
Sale  of  Goods  Act  (1893),  166,  167,  176,  178,  179,  182,  183, 

184,  185,  187,  188,  189,  335,  408 
Merchant  Shipping  Act  (1894),  413 
mortgages,  43,  413 
managing  owner,  37,  414 
dangerous  goods,  98,  415 
delivery  of  goods,  285,  291,  292,  293,  294,  295,  336,  354, 

359   416 
limitation  of  liability,  198,  228,  371,  420 
compulsory  pilotage,  198,  423 
Merchant  Shipping  (Liability  of  Shipowners)  Act,  1900.  .423 
Maritime  Conventions  Act  (1911),  282 
Pilotage  Act  (1913),  423 
KaUway  and  Canal  Traffic  Act  (1854),  237 
Eailway  Clauses  Act  (1863),  237 
Regulation  of  Railways  Act  (1868),  238,  239 
The   Harter  Act  (1893),  United  States,    90,    145,   235,   429- 

431 
Sea  Carriage  of  Goods  Act  (1904),  Australia,  432 
Shipping  and  Seamen  Act  (1908),  New  Zealand,  434 
Shipping  and  Seamen  Amendment  Act  (1911),  New  Zealand, 

436 
Water  Carriage  of  Goods  Act  (1910),  Canada,  436 

Steam  Navigation,  risks  of,  207,  219 

Steamship,  meanmg  of,  74 

Stevedore,  shipowner  to  use  same  skill  as,  136 
and  shipowner's  liability,  136,  137 
liability  of,  137 

and  dock  companies.  Appendix  XL 
and  ship's  gear,  137,  138 
owner  is  primarily  liable  to  pay,  140 
varying  conditions  of  employment,  effect  of,  138-140 
whether  servant  of  shipowner  or  charterer,  138-140 
paid  on  bill  of  lading  quantity,  339 

Stop  for  Freight,  Appendices  IL,  393,  III.,  418 
effect  of,  359 
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STOPPAGE  I.V  TBAXSITU, 
definition  of,  173 

usually  involves  question  of  fact,  185 
not  a  rescission  of  contract,  173 
is  exercise  of  lien  for  price,  173 
by  whom  exercised,  173,  174,  175 
against  whom  exercised,  176 
when  exercised,  173-176 
against  whom  invalid,  I77 
when  right  of,  ends,  178-187 
and  part  payment,  174 
and  payment  by  bills  of  exchange,  174 
what  is  insolvency  to  justify,  176 
refusal  to  pay  on  outbreak  of  war  is  not,  176 
against  purchaser  from  vendee,  176,  177 
and  carrier's  lien,  177 
and  attachment,  177 
and  other  claims  on  goods,  177 
effect  on,  of  indorsement  of  bill  of  lading,  178 
when  transit  begins,  181 
and  wrongful  or  mistaken  delivery,  182 
and  master's  refusal  to  deliver,  182 
no  need  for,  till  vendor  loses  possession  of  goods,  182 
what  is  delivery,  to  divest  the  right,  182,  183-188 
and  delivery  to  forwarding  agent,  184-187 
divested  by  agreement  between  vendee  and  carrier,  187 
notice  to  stop,  how  given,  188 
what  is  an  effective,  188 

shipowner's  and  captain's  duty  on  receiving  notice  of,  189 
refusal  by  master  to  deliver  to  vendor  on,  is  breach  of  duty, 

189,  196 
shipowner's  rights  as  to  freight,  189 
vendor's  liabhty  for  freight,  189 
under  demise  charter,  5 

Storm,  damage  by,  when  a  peril  of  the  sea,  219,  221 
preventing  ventilation,  a  peril  of  the  sea,  221 

STOWAGE, 

seaworthiness  in,  84,  87,  88 

on  deck,  custom  of,  when  binding,  22,  134,  266,  269 

on  deck  :  see  Deck  Cargo. 

in  cross-bunker,  132,  134 

and  full  and  complete  cargo,  131 

bad,  assent  to,  by  charterer  or  shipper,  133,  137 

charterers  not  responsible  for  delay  by  bad,  304 

broken,  134 

shipowner  must  ensure  proper,  136 

who  ultimately  liable  for,  136,  137 

tally  in,  60  ;  and  see  Appendix  II. 

and  perils  of  the  sea,  221,  222 

negligent,  effect  on  exceptions,  227,  232,  233 

whether  navigation,  235,  236 

see  Loading. 

Stranding,  when  a  peril  of  the  sea,  221,  222 
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STRIKES, 

definition  of,  224 

delay  by,  not  in  itself  deemed  to  frustrate  adventure,  92 

preventing  loading,  124,  126,  211 

what  the  exception  of,  covers,  224,  225 

what  it  does  not  cover,  224,  225 

what  efforts  the  employer  must  use,  225 

where  no  time  fixed  for  discharge,  308 

preventing  cargo  being  obtained,  124 

of  colliers,  126 

of  railway  employees,  127 

of  "  workmen  essential  to  the  discharge,"  225 

mutually  excepted,  effect  on  charterer's  liability  for  freight, 

225,  340 
of  persons  for  whom  shipowner  not  responsible,  305,  306 
"  general  strike,"  225 

causing  joint  inability  of  owner  and  charterer,  305,  306 
of  dock  companies'  employees,  308,  311,  313 

Sub-charter  and  charter,  shipper  under,  49-53 

Sub-contract,  profits  on,  when  recoverable  as  damages,  365,  372 

Sufficient  Water,  if,  110 

Sundays  and  Holidays  excepted,  298,  299,  301 
when  work  done  upon  them,  301 
whether  applies  to  lay-days  and  dispatch-money,  302 

Surety,  when  may  stop,  in  transitu,  175 

Surf,  24,  301 

Surveyor's  certificate  proof  of  seaworthiness,  135,  210 

Sweat,  exception  of,  227 

Swelling  of  cargo,  and  freight,  336,  337 

Swordfish,  a  peril  of  the  sea,  220,  221 

Tackle,  Ship's,  general  average  sacrifice  of,  272 
from,  127,  209,  295,  394,  397 

Tally,  in  loading.  Appendix  II.,  391 
and  bill  of  lading,  60,  240 

Telegraph,  effect  of,  on  captain's  position,  41,  65 
probable  date  of  arrival,  122 
when  captain  should  use,  249 

Telegraphic  Authority,  34 

Terms  of  the  Contract,  nature  and  effect  of,  73 

Thieves,  225 

Through  Bill  of  Lading  :    see  Bill  of  Lading,  Through. 

Tidal  Harbour,  loading  in,  104,  107,  110 

Tide,  at  all  Times  of,  109 

Tides,  neap,  during  loading,  104,  107,  110 

spring,  vessel  may  have  to  wait  for,  104,  107,  110 

and  "  always  afloat,"  109 

at  ports  of  loading  and  discharge  must  be  considered,  308 
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Timber,  custom  of  London  as  to,  20,  24,  127,  128,  283 
custom  of  Grimsby  as  to,  20,  127,  331 
custom  of  Hull  as  to,  404 
custom  of  Liverpool  as  to,  24,  120 
custom  of  Belfast  as  to,  20,  24,  128 

Time  Charter,  seaworthiness  in,  86 
freight  in,  340 

freight  in,  when  payable,  340,  343 
when  freight  is  payable  in  advance,  343 
"  punctual  and  regular  payment,"  of  freight,  343 
clauses  as  to  loss  of  time  under,  340,  341 
clauses  as  to  redelivery  under,  342,  343 
meaning  of  "  month  "  in,  341,  342 
and  authority  of  master,  245 

Time,  statements  as  to,  when  conditions  precedent,  79-81 

Time,  in  fixed,  to  load  or  unload,  304-307 

Time,  to  load  or  unload  in  reasonable,  307-314 

Tonnage  or  burden  ship,  when  condition  precedent,  76-78 

Tons  Weight  and  Measurement,  23,  77,  78 

Tort,  who  can  sue  in,  for  negligent  carriage  of  goods,  196,  241 
when  desirable  to  sue,  160 
who  can  be  sued  in,  242 
lighterman  carrying  under  through  bill  of  lading,  71 

Tow   AND   assist   VESSELS   IN   ALL  SITUATIONS,  252 

liberty  to,  as  excepted  peril,  210 

may  delay  but  not  frustrate  adventure,  250,  252 

Towage,  when  a  deviation,  250 

Trading,  Illegal,  when  barratry,  230 

Trajstshipment, 

loss  after,  69,  70 

ship  liable  for  damage  during,  208 

shipowner's  and    captain's   power  of,    245,   246,   249,   260, 

325 
"liberty  to  tranship,"  253,  261 
and  freight,  247,  260,  261,  326 

Transit,  when  begins  and   ends  :  see     Stoppage  in  Transitu. 
effect  of  end  of,  183 

Tugs,  seaworthiness  and  efficiency,  83 

Turn,  in  Eegular,  113,  130,  131,  305,  367 
"in  turn  to  deliver,"  131 


Ullage,  meaning  of,  207 
Unavoidable,  meaning  of,  89,  210 
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Undertakings  in  charter,  79-101 

implied,  relation  of,  to  exceptions,  82,  212,  232,  250,  252 
Underwriters  on  ship,  rights  as  to  freight,  42,  334,  349 

Undisclosed  Principal,  Agent  for,  his  Liability,  36 

United  States,  Harter  Act,  90,  145,  235,  429-431 

Unknown,  Weight,  Value,  and  Contents,  69,  144 
Quality  and  Quantity,  60,  144 

Unliquidated  Damages,  152-159 

UNLOADING, 

ready  to  discharge,  112,  121,  122,  284 

cargo  and  general  average,  275,  276 

charterer's  duty  in,  283 

notice  to  charterer  of  ship's  readiness  not  required,  112,  284 

captain's  duty  in,  285 

provision  of  means  to  effect,  283,  295 

where  cargo  not  claimed,  290,  291,  292 

how  long  allowed  consignee  for,  290,  291,  292 

shipowner's  statutory  power  of,  291 

construed  by  customs  of  port  of  discharge,  21,  23,  24,  285, 

288,  298,  308,  309 
outside  port,  ship,  whether  bound  to  unload,  108,  110-111 
and  demurrage,  296-314 
and  damages  for  detention,  296,  297,  299 
in  fixed  time,  304-307 
in  reasonable  time,  307-314 
with  customary  dispatch,  307  ' 

in  customary  manner,  307 
customs  of  London,   Bristol,  Liverpool,  Glasgow,   Hull,  as 

to.  Appendix  II. 
and  see  Loading  (especially  as  regards  place  for  imloading). 
rights  and  duties  same  for  discharge  as  for  loading.  111 
except  that  no  notice  of  readiness  necessary,  112 

Unpaid  Vendor:  see  Vendor. 

Unseaworthiness,  evidence  of,  86 
test  of.  84 

exception  of,  59,  82,  89.  90,  210,  212,  232 
causing  fire,  228,  229 
necessitating  deviation,  213,  252 

Unseaworthy  :  see  Seaworthy. 

Usage  :  see  Custom. 

Usual  and  customary  Manner  of  loading  or  imloading,  307 

Usual  Dispatch  of  Loading  or  Unloading,  123,  307 

Usual  Place  of  Loading  or  Discharge,  113,  114,  115 

Value  and  contents  unknown,  69,  144 

Variation  of  charter  by  parol  evidence,  15,  16,  19-26,  29 

Vendee,  position  of,  under  conditional  indorsement,  169,  170 
what  is  insolvency- of,  to  justify  stoppage  in  transitu,  176 
purchaser  from,  position  of,  as  against  stoppage  in  transitu, 
176,  177,  178,  179 
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Vendee — continued. 

purchaser  from,  under  Factors  Act,  170 

when  delivery  to,  ends  transit,  181-188 

delivery  of  goods  in  Ms  ship,  182 

delivery  of  goods  in  ship  chartered  by,  182 

when  his  agreement  with  carrier  ends  transit,  183,  187 

delivery  of  goods  to  his  warehouse,  183 
Vendor,  Unpaid,  securities  of,  168 

reserving  jits  disponendi,  168 

indorsing  bills  of  lading  conditionally,  169 

may  lose  security  under  Factors  Act,  170 

who  is,  174 

when  he  may  stop  in  transitu,  173 

when  his  agent  may  stop,  175 

his  position  when  his  vendee  has  resold,  176-177 

his  position  as  against  carrier,  177,  189 

his  liability  to  carrier  for  freight,  189 

his  position  as  against  other  claims,  177 

when  loss  of  possession  by,  ends  transit,  183-187 

Ventilation,  shipowner's  duty  to  provide,  221,  257 
Vermin,  whether  a  peril  of  the  sea,  223 
Vicarious  Performance  of  charterparty,  3,  42 
Vice  Propre  :  see  Inherent  Vice. 
VOYAGE, 

commercial  frustration  of,  80,  82,  91-97,  252,  260 

seaworthiness  on,  82-90 

chartered,  not  necessarily  identical  with  carrying,  87,  101 

bill  of  lading  voyage  is  the  carrying  voyage,  87,  101 

under  charter,  includes  whole  time  of  performance  of  charter, 
87,  101 

wear  and  tear  of,  not  a  peril  of  the  seas,  222 

exceptions  in  the  course  of,  239 

captain's  authority  on,  244 

shipowner's  duty  to  take  care  of  goods  on,  257 

captain's  power  to  complete,  by  raising  money  on  cargo,  262 

charter,  freight  in,  318 

delivery,  during,  effect  on  freight,  322 

"freight  in  full  for,"  339 

Waiver  of  conditions  precedent,  effect  of,  73 

of  lien,  358 
War,  effect  of,  on  contract,  10-13,  79,  92,  95-97,  106,  128,  129 

whether  contract  annidled  or  suspended,  12,  13,  94 

right  of  action  suspended  during,  12 

right  of  enemy  to  sue,  12 

liability  of  enemy  to  be  sued,  12 

not  a  peril  of  the  seas,  222 

justifies  delay  or  deviation,  254,  255 

assumed  to  involve  abnormal  delay,  92 

clauses  as  to  hostilities,  107,  108,  211,  312 

Warehouseman  and  delivery  orders,  179-181 
who  undertakes  lighterage,  198,  200 

and  delivery  of  goods,  290,  291-294  ;  Appendix  III.,  417-420 
position  of  ,290,  293 
and  preservation  of  liens,  290,  293,  359 
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Warehouseman — continued. 

duty  of,  deposit  by  goods-owner,  293 
power  to  sell  goods,  294 
where  proceeds  of  sale  are  insuflficient,  294 
when  can  end  stoppage  in  transitu,  187 

Warehousing  cargo  and  general  average,  276 

shipowner's  right,  where  cargo  not  claimed,  291 

shipowner  may  by  contract,  apart  from  statute,  294,  295,  417 

shipowner's  lien  maintained  by,  290,  293 

under  Mersey  Docks  Consolidation  Act  (1858),  420 

Warranty,  Dock,  as  document  of  title,  179-181 

Warranty  :  see  Undertaking  ;  Representation. 

Water,  cargo  damaged  by,  and  general  average,  271 

dock  as  ordered  on  arriving,  if  sufficient  water,  110 

Waterborne  goods  :  see  Appendix  II.,  392,  395 

Wear  and  Tear  of  voyage  not  a  peril  of  the  seas,  222 

Weather  preventing  loading  or  discharging,  124-127 
rough,  and  time-freight,  340 
working  day,  302 

Weight  delivered.  Freight  payable  by  net,  337 

Weight  and  Measurement,  Tons  of,  23,  76-78 
proportions  of,  how  determined,  76-78 

Weight,  Value,  and  Contents  unknown,  69,  144,  145 
and  onus  of  proving  non-shipment,  60 

Wharfage  Dues  on  overside  goods.  Appendix  II. 
no  lien  at  common  law  for,  360 

Wharfage  Note,  141,  391 

Wharfinger  :  see  Warehouseman. 

Whereabouts,  Ship's,  when  condition  precedent,  79-81 

WORDS   AND    PHRASES    OF    COMMON    OCCURRENCE, 
Al,  76 
about,  133 

accidents,  124,  125,  126,  209,  210 
according  to  the  custom  of  the  port,  22,  130,  307,  308 
"  actual  fault  or  privity,"  228 
act  of  God,  198,  202,  207,  214 
all  charges  whatsoever,  361 
all  conditions  as  per  charter,  50,  56 
all  conditions,  etc.,  including  negligence  clause,  59 
all  freights,  primages,  and  cbarges,  360 
all  hire  earned,  40 

all  other  conditions  as  per  charter,  56,  57,  58 
alongside,  11,  15,  20,  23,  127,  128 
always  afloat,  109,  110 

any  custom  to  the  contrary  notwithstanding,  20,  23,  127,  307 
arrived  ship.  111,  112 

as  agent  for  the  charterers  (master),  52,  59 
as  customary,  307,  308 
as  fast  as  master  shall  require,  307 
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as  fast  as  steamer  can  deliver,  118,  307 

as  nearly  as  possible  a  steamer  a  month,  304  .-.mI 

as  near  as  she  can  safely  get,  105,  115  ^'^^1 

as  presented,  50,  51,  65,  66,  67 
as  presented,  without  prejudice  to  charter,  45,  46,  50,  51,  65, 

66,  67,  347 
assailing  thieves,  226 
at  all  times  of  the  tide,  109 
at  any  ports  in  any  order,  252 
at  any  rate  of  freight,  45,  46,  50,  51,  65-67,  347 
at  charterer's  risk,  208,  237 
at  current  or  any  rate  of  freight,  67,  148 
at  merchant's  risk,  27,  59,  140,  237,  266,  269 
at  merchant's  risk  and  expense,  140 
at  owner's  risk,  208,  261 
at  ship's  risk,  141,  142,  208 
averaged,  to  be,  300 

average  according  to  British  custom,  279 
average  according  to  York- Antwerp  rules,  268,  269 
berth,  put  on,  3 
beyond  charterer's  control,  211 
beyond  shipowners  control,  211 
breach  of  duty  of  master,  196 
breakage,  227 

breakdown  of  machinery,  207,  208,  212,  340 
broken  stowage,  134 
c.i.f.  sale,  166 

capable  of  being  covered  by  insurance,  209,  234,  268 
capture  and  seizure,  218 
cargo,  132 

cash  for  disbursements,  not  exceeding ,  321,  323 

causes  beyond  charterer's  control,  211 

cause  preventing  or  delaying  loading,  210 

certificate  of  innavigability,  327 

clean  (in  regard  to  documents),  141,  142,  144,  392 

coUiery  guarantee,  to  load  on  conditions  of,  3,  113,  120,  297 

colliery  working-day,  302 

"commandeered,"  should  ship  be,  Capel  v.   Soulidi  (1916), 

2  K.  B.  365 
contents  unknown,  144 
convenient  speed,  80 
coppered  A  1,  81 
custom,  22,  129,  130,  309 
damage,  209 

damage  capable  of  being  covered  by  insurance,  209,  234,  268 
damage  however  caused  capable  of  being  covered,  etc.,  324 
damage  preventing  the  working  of  the  vessel,  340 
day  (the  various  uses),  300-303 
dead-weight  capacitv.  76,  78,  328 
deliverv,  15,  20,  23,  "^127 
detention  by  ice,  108,  208,  341 
detention  by  railways,  208 
dock  as  ordered  on  arriving,  110 
dock  dues,  244 
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due  diligence  to  make  seaworthy,  90,  430 
"  during  the  season  "  (ice  freedom),  Lessinq  v.  Horsley  (1%Q\\ 

7  T.  L.  R.  352  J^  h 

error  in  judgment,  209 
"  ex  car,"  128 
expected  at  X.,  80 
final  sailing,  243 
fir^,  207,  228,  421 
fire  on  board,  207,  228,  229,  271 

"  first  open  water,"  Kempe  v.  Batt  (1888),  5  T.  L.  R.  27 
for    charterers    account,    Holland    Go.    v.    Watson   (1915) 

32  T.  L.  R.  169 
force  majeure,  208 
forthwith,  102,  307 
free  of  pratique,  81 

free  of  ship's  tackle,  127,  209,  295,  394,  397 
freight,  1,  20,  23,  318 
freight  in  full  for  voyage,  339 
freight  to  be  collected  by  charterers,  339 
frustration  of  commercial  purpose  of  adventure,  80,  82,  91-97 

252,  260,  340 
full  and  complete,  131 
full  reach  of  vessel,  134 
"general  strike,"  225 
general  or  local  holidays,  301 
gross  invoice  weight,  337  > 

gross  landing  weight,  337 
he  or  they  paying  freight,  57 
highest  freight  on  same  voyage,  339 
hinder  or  prevent,  211 

if  reasonable  means  have  been  taken,  etc.,  90 
if  required,  322,  324 
if  sufficient  water,  110 
immediately,  102 
improper  opening  of  valves,  209 
in  all  (March)  (May),  80,  122 
in  customary  turn,  122,  125 
in  full  for  the  voyage,  339 
in  good  condition,  144 

in  regular  turn,  113,  118,  130,  131,  305,  367 
in  the  usual  time,  307 
in  the  usual  manner,  307 
in  turn  to  deliver,  131 
inaccessible  (port),  108 
indorsement  in  blank,  161 
indorsement  in  full,  161 
inevitable  accident,  214 
inherent  vice,  198 

injurious  effects  of  other  goods,  207,  227 
intake  measure,  weight,  etc.,  337 
intermediate  port,  253 
King's  enemies,  198,  202,  215,  218 
lawful  merchandise,  133 
lay-days  to  count,  152 
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leakage,  227 

less  advances  in  cash,  356 
line,  liner,  261 
loading,  21 
loading  excepted,  152 
lost  or  not  lost,  70,  318,  321,  322 
Mabon's  day  (7iow  obsolete),  302 
navigation,  219,  234-237 
navigation  and  management,  234-237 
necessaiy,  40,  246,  338 
necessary  ordinary  expenses,  351 
net  invoice  price  of  goods,  209,  372 
net  weight,  337 
not  later  than  all  (March),  80 
now  at  anchor  in  the  port,  81 
now  at  sea,  80 
now  on  the  stocks,  80 
now  sailed  or  about  to  sail,  80 
obstructions,  108,  211 

on  intake  measure  of  quantity  delivered,  337 
on  gross  weight  at  Queen's  beam,  25 
on  net  weight  delivered,  337 
on  or  before,  81 
on  owners  account,  351 
on  signing  bills  of  lading,  321,  322,  375 
opinion  of  the  master,  in  the,  108 
or  other  cause,  etc.,  211-212 
other  conditions  as  per  charter,  50,  56,  58,  59 
otherwise,  210 
party  to  be  notified,  284 
pay  out  of  freight  collected,  319 
payable  according  to  intake  measure,  337 
payable  in  London,  23,  320,  321,  324,  340 
payable  per  ton  d.w.c,  as  above,  133,  328 
paying  freight  as  per  charter,  57,  315 
penalty  for  non-performance  of  this  agreement,  363 
penalty  proved  damages  not  exceeding  freight,  364 
per  ton  gross  weight  delivered,  59,  337 
perils  of  the  seas,  219-224 
pilferage,  227 
port  charges,  244 
prevent  or  hinder,  211 

preventing  or  delaying  loading,  discharge,  125 
primage  and  average  accustomed,  with,  320 
proceed  with  all  convenient  speed,  79-81 
proceed  to  a  port  and  there  load,  101,  104,  114 
proceed  to  a  dock  and  there  load,  113 
proceed  to  a  ready  quay  berth,  112 
proceed  to  a  safe  port,  104 
proceed  to  a  port  as  ordered,  104,  114 
quality  unknown,  144 
ready  in  dock,  121 
ready  to  load,  121,  122,  298 
ready  for  stiffening,  121 
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ready  to  receive  cargo,  80,  121,  122 
ready  to  receive  cargo  in  all  May,  80 
reasonable  time,  308 
reporting  day  not  to  count,  112 
restraint  of  princes,  124,  216 
"reversible,"  300 
right  delivery  of  cargo,  329 
risk  of  craft,  208 

risks  of  steam  navigation,  207,  219 
running  day,  300-303 
safe  port,  104 
safely,  108 
ship  damage,  210 

ship  lost  or  not  lost,  70,  318,  321,  322 
shipping  documents,  166 
so  near  as  she  can  safely  get,  105-108,  1 15 
spiles,  207 

steamer  a  month,  a,  304 
stoppage  at  collieries,  225 
strikes,  224 

Sundays  and  holidays  excepted,  300-303 
surf -day,  24,  301 
suspend,  suspension,  12,  343 
sweat,  227 
taken  on  board,  62 
telegraphic  authority,  34 
thieves,  225 
"  to  arrii  e,"  40 
to  bearer,  161 

to  be  addressed  to  charterer's  agents,  285 
to  be  collected  by  charterer,  339 
to  be  discharged 'with  all  convenient  dispatch,  307 

to  load  in days,  304 

to  load  in  regular  turn,  113,  118,  130,  131,  305,  367 

to  load  on  conditions  of  colliery  guarantee,  57,  113,  120  297 

to  order,  161  ' 

to  pay  out  ot  freight  collected,  319,  339 

to  sail  before  — — ,  79 

to  sail  with  all  convenient  speed,  80 

to  sign  bills  of  lading  as  presented,  50,  51,  65-67 

"  two  voyages  per  month,  fortnightly,"  304 

ullage,  207 

unavoidable,  89,  210 

unavoidable  accidents  and  hindrances,  125,  210 

unseaworthiness,  86 

"  usual  colliery  guarantee,"  3 

usual  dispatch,  112,  113,  114,  307 

value  unknown,  69,  144,  145 

vice  prop  re,  198 

weather  working  day,  20,  302 

weight  unknown,  144,  338 

wilful  misconduct,  230 

with  all  convenient  speed,  80 

with  all  dispatch,  307 
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without  prejudice  to  charter,  45,  46,  50,  51,  65-67,  347 
workmen  essential  to  discharge,  225 

WoKKiNG  Days,  and  lay-days,  300-303 
weather,  20,  302 

working  day  of  twenty-four  hours,  302 
working  day  of  twenty-four  consecutive  hours,  302 
colliery,  302 

Worms,  whether  a  peril  of  the  seas,  221 

Wreckers,  a  peril  of  the  seas,  221 

Written  :  see  Printed. 

York-Antwerp  Rules,  268,  269,  277,  279  ;   Appendix  IV.,  424 


THE    END. 
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